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international law, has been published since 1907. A special number of the 
Journal carries the papers and discussions of the annual meeting of the Society. 
The Journal is distributed to all members of the Society without additional 
charge, and is available to non-members at a subscription rate of $30 a year. 


International Legal Materials, a bimonthly, is a unique international collection 
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sions, and reports. Subscription rates are $15 a year for members of the Society, 
$35 for others. 


The monthly Newsletter provides members with news of the Society and other 
organizations in the field and reports on pending international litigation. 


Society membership is open to all persons of whatever nationality and pro- 
fession who are interested in its objectives. Dues are: regular, $25 for residents 
of the United States, $10 for non-residents; professional, $40; intermediate, $15; 
student, $7.50. Application for membership may be made on the form printed 
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REPRISALS INVOLVING RECOURSE TO 
ARMED FORCE? 


By Derek Bowett ° 


Few propositions about international law have enjoyed more support 
than the proposition that, under the Charter of the United Nations, the 
use of force by way of reprisals is illegal. Although, indeed, the words 
“reprisals” and “retaliation” are not to be found in the Charter, this propo- 
sition was generally regarded by writers? and by the Security Council as 
the logical and necessary consequence of the prohibition of force in Ar- 
ticle 2(4), the injunction to settle disputes peacefully in Article 2(3) and 
the limiting of permissible force by states to self-defense. The U.N. Dec- 
laration on Principles of International Law concerning Friendly Relations 
and Co-operation among States, adopted by General Assembly Resolution 
2625 (XXV) on October 24, 1970, contains the following categorical state- 
ment: “States have a duty to refrain from acts of reprisal involving the 
use of force.” | 

In recent years, and principally though not exclusively in the Middle 
East, this norm of international law has acquired its own “credibility gap” 
by reason of the divergence between the norm and the actual practice of 
states. So much is this so that Professor Falk, in a recent article entitled 
“The Beirut Raid and the International Law of Retaliation,’* has sug- 


1 This essay was commissioned by the American Society of International Jaw as the 
working paper of its study Panel on Reprisals and Retaliation in International Law. 
The author revised his paper to take acccunt of the Panel’s discussion as well as im- 
portant developments since the original version was written. Because of its signifi- 
cance, the article was referred to this Jounnaz in its revised Panel form and is being 
run without attempting to update it further. 

The paper focuses on the experience ir. the Middle East, both because of its rich- 
ness and importance, and because of the extensive consideration given to that experi- 
ence by the Security Council and other in*ernational organs.—Ep. 

* Cambridge University. 

2 The literature on this point, though not very penetrating on account of the as- 
sumed authority of the proposition, is very extensive; the following is no more than 
a sample: Goodrich and Hambro, Charter of the United Nations 95-96, 102 (London: 
Stevens and Sons, 1949); Brownlie, International Law and the Use of Force by States, 
Ch. XI (Oxford University Press, 1963); Higgins, The Development of International 
Law through the Political Organs of ths United Nations 202-205, 217-218 (Oxford 
University Press, 1963). Both Brownlie and Higgins cite additional authorities: Wal- 
dock, 81 Hague Academy, Recueil des Cours 475-494 (1952, IL); Sgrensen, 101 ibid. 
219 (1960, UI); Skubiszewski, in Sgrensen, Manual of Public International Law 754- 
755 (New York: St. Martin’s Press, 1968). The anthors maintaining a contrgry . 
view, ie. accepting a continuing, permissible rôle for armed reprisals, are Colbert, 
Retaliation in International Law 203 (New York: King’s Crown Press, 1948); and 
Stone, Aggression and World Order 43, 94-98 (1958). . 

363 A.J.I.L. 415-443 (1969). For a critical reply to this article see Blum, “The 
Beirut Raid and the International Double Standard. A Reply to Professor Richard 
A. Falk,” 64 ibid. 73-105 (1970), 
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gested a framework for cleims to use force in retaliation against prior 
terroristic acts, thereby corceding the impossibility or unreality of any 
blanket, unqualified proscription of reprisals involving force. 

It cannot be doubted tha: a total outlawry of armed reprisals, such as 
the drafters of the Charter inter ded, presupposed a degree of community 
cohesiveness and, with it, a capzcity for collective action to suppress any 
resort to unlawful force which has simply not been achieved. Not sur- 
prisingly, as states have grown increasingly disillusioned about the ca- 
pacity of the Security Council to afford them protection against what 
they would regard as illegal and highly injurious conduct directed against 
them, they have resorted tc sel=-help in the form of reprisals and have 
acquired the confidence that, ic so doing, they will not incur anything 
more than a formal censure from the Security Council. The law on re- 
prisals is, because of its divorce -rom actual practice, rapidly degenerating 
to a stage where its normative chéracter is in question. 

To arrest this process of degeneration may require effective sanction- 
ing by the Security Council of reprisals or, alternatively, a policy of re- 
straint by states which will involve the renunciation of armed reprisals: 
academic studies are not likely to play any major rôle in this. However, 
there is room for a study which is an attempt at clarification of the nature 
of reprisals, as distinct from permissible self-defense; at an examination of 
state practice. and Security Council practice which will elucidate those 
features of a claim to use reprisals which will either avoid or minimize 
condemnation by the Counc; azd at suggested procedures or assistance 
- by the organs of the international community which might arrest the 
process of degeneration. 


1. Tu: DISTINCTION FETWEEN REPRISALS AND SELF-DEFENSE 


Clearly, if self-defense is a permissible use of force and reprisals are not, 
the distinction between the two 5 vital. To some, the distinction is ele- 
mentary and obvious. The Sovie: representative in the Security Council, 
Mr. Morozov, in the course of the debate on the Gulf of Tonkin incidents 
in August, 1964, said: 


The difference between -he -ight of self-defense and the right of re- 
taliation is quite obvious to any first year student at any law school or 
any institution of legal studies. 

In fact, contemporary int=rnational law categorically denies and 
rejects a right of retaliation. The recognition of the right of self- 
defence in Article 51 of the United Nations Charter ipso iure pre- 
cludes the right of retalia-ion. . . .* 


The very fact that Mr. Morozov did not explain the “obvious” distinction 
- is sufficient to alert the first-year law student—and even maturer brethren 
-—to the possibility of latent difficulty. 

Reprisals and self-defense are forms of the same generic remedy, self- 
help. They have, in common, the preconditions that: 


4U.N. Security Council, Official Reco-ds, 19th Year, 1141st Meeting, pars. 82-83. 
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(1) The target state must be guilty of a prior international delinquency 
against the claimant state. 

(2) An attempt by the claimant state to obtain redress or protection 
by other means must be known to have been made, and failed, or 
to be inappropriate or impossible in the circumstances.’ 

(3) The claimanťs use of force must be limited to the necessities of 
the case and proportionate to the wrong done by the target state. 


The difference between the two forms of self-help lies essentially in their 
aim or purpose. Self-defense is permissible for the purpose of protecting 
the security of the state and the essential rights—in particular the rights 
of territorial integrity and political independence—upon which that se- 
curity depends. In contrast, reprisals are punitive in character: they seek 
to impose reparation for the harm done, or to compel a satisfactory settle- 
ment of the dispute created by the initial illegal act, or to compel the 
delinquent state to abide by the law in the future. But, coming after the 
event and when the harm has already been inflicted, reprisals cannot be 
characterized as a means of protection. This distinction would fit neatly 
into the general theory that punishment is a matter for society as a whole, 
whereas self-defense must still be permitted to the individual member, 
‘as an interim measure of protection and subject to a subsequent evaluation 
of the correctness of the individual’s judgment as to the necessity for 
self-defense by the organized community of states. 

This seemingly simple distinction abounds with difficulties. Not only 
is the motive or purpose of a state notoriously difficult to elucidate but, 
even more important, the dividing line between protection and retribu- 
tion becomes more and more obscure as one moves away from the par- 
ticular incident and examines the whole context in which the two or more 
acts of violence have occurred. Indeed, within the whole context of a 
continuing state of antagonism between states, with recurring acts of 
violence, an act of reprisal may be regarded as being at the same time 
both a form of punishment and the best form of protection for the future, 
since it may act as a deterrent against future acts of violence by the other 
party. To take what is now perhaps the classic case, let us suppose that’ 
guerrilla activity from State A, directed against State B, eventually leads 
to a military action within State A’s territory by which State B hopes to 
destroy the guerrilla bases from which the previous attacks have come 
and to discourage further attacks. Clearly, this military action cannot 


6 This condition is usually based on the Naulilaa arbitration (Germany-Portugal, 
July 31, 1928, 2 Int. Arb. Awards 1013), but the arbitrators give no authority for 
this and, indeed, in the earlier textbooks (and some later) there is little mention of 
this condition as a specific requirement: see Holland, Lectures on International Law 
236-238 (1933); Westlake, International Law: Part II, 8-11 (1913); 2 Hyde, Inter 
national Law 1660-1667 (1945). The emphasis was more upon the necessity for 
the act of reprisal in the sense that it had to have a lawful motive. As we shall see 
later in this article, there is little evidence that the Security Council today regards - 
this condition as an essential prerequisite of reprisals, although it would scarcely 
pronounce on the issue since it is committed to the proposition that all reprisals in- 
volving the use of force are illegal. 
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strictly be regarded as self-defense in the context of the previous guerrilla 
activities: they are past, whatever damage has occurred as a result cannot 
now be prevented and no new military action by State B can really be 
regarded as a defense against attacks in the past. But if one broadens 
the context and looks at tke whole situation between these two states, 
cannot it be said that the Cestruction of the guerrilla bases represents a 
proper, proportionate means of defense—for the security of the state is 
involved—against future and (given the whole context of past activities) 
certain attacks? The reply that this constitutes an argument of “anticipa- 
tory” self-defense which is no longer permitted under the Charter, since 
Article 51 requires an actus] “arrned attack,’*® is scarcely adequate. It 
was never the intention of tte Charter to prohibit anticipatory self-defense 
and the traditional right certainly existed in relation to an “imminent” 
attack.” Moreover, the rejection of an anticipatory right is, in this day and 
age, totally unrealistic and inconsistent with general state practice.® 

In fact, the records of the Security Council are replete with cases where 
states have invoked self-defense in this broader sense but where the ma- 
jority of the Council have rejected this classification and regarded their 
action as unlawful reprisals. These cases are worth the study, for they 
illustrate the importance of this question: Is the legality of the action to | 
be determined solely by reference to the prior illegal act which brought 
it about or by reference to tae whole context of the relationship between 
the two states? 

The many examples of reprisal actions in the Arab-Israel conflict have, 
as a relevant background, the Armistice Agreements of 1949° and suc- 
cessive Security Council resclutions. The Armistice Agreements did not 
specifically forbid reprisals. However, it was the Mediators firm recom- 


6 This is the thesis ably argued by Brownlie, op. cit., Ch. XII, It has many ad- 
herents, of all “persuasions,” but it has also been a thesis consistently adopted by 
the Communist bloc. 

T The author has developed this reasoning elsewhere: see Bowett, Self-Defence in 

International Law 187-193 (Manchester University Press, 1958). This reasoning 
also has many adherents. 
- 8 Pakistan justified the entry of her troops into Kashmir in 1948 on this basis before 
the Security Council, an argumer= opposed only by India. Israel’s invasion of Sinai 
in October, 1956, and June, 1967, rested on the same argument. The O.A.S. has used 
the same argument in relation to the blockade of Cuba during the 1962 missile crisis. 
Several states have expressed the same argument im the Sixth Committee in connec- 
tion with the definition of aggression and the U.N. itself invoked the principle of 
anticipatory self-defense to justify action by O.N.U.C. in Katanga in December, 1961, 
and December, 1963. Following the invasion of Czechoslovakia by the U.S.S.R. in 
1968, it is permissible to assume that the U.S.S.R. now shares this view, for there 
certainly existed no “armed attack.” 

° Israel-Egypt, Feb. 24, 1949, 42 U.N.T.S. 251; Israel-Lebanon, March 23, 1949, 

tor]. 287; Israel-Jordan, April 3, 1949, ibid. 303; Israel-Syria, July 20, 1949, ibid. 
327. It is the existence of these Armistice Agreements and successive c2ase-fire resolu- 
tions of the Security Council which’ preclude the argument (advanced by Blum, 
loc. cit. 76) that Israel’s actions are justifed by reference to the status of belligerency 
and are not appropriately judgec by reference to peacetime reprisal doctrines. ‘The 
short answer to Blum is that, except as permissible self-defense, neither Israel nor 
any other state possesses belligerert rights under the U.N. Charter. 
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mendation * that reprisals and retaliation should not be permitted, al- 
though, as Mr. Eban, the representative of Israel, was at pains to clarify,™ 
this did not prohibit self-defense. This recommendation was accepted by 
the Security Council which formally resolved that: “No party is permitted 
to violate the Truce on the ground that it is undertaking reprisals or re- 
taliation against the other party.” 1? Although the intervening years saw 
a number of acts of reprisals, the Secretary General was able to report 
in 1956 on the status of compliance with the Armistice Agreements, and 
following assurances he had received from all the parties, that “the reser- 
vation as to self-defense does not permit acts of retaliation which have 
been repeatedly condemned by the Security Council.”** Given this cru- 
cial distinction between self-defense and reprisals, it might be assumed 
that the Council’s practice would identify those features which deprived 
an action of its legitimate character as self-defense and characterized it 
as an illegal act of reprisal. 

In the discussion of Israel’s complaint of Egyptian restrictions on the 
passage of ships through the Suez Canal in 1951, the representative of 
Israel, Mr. Eban, countered the Egyptian plea of self-defense by the 
argument that self-defense presupposed two conditions: first, an armed 
attack and, second, the absence of assumption of responsibility by the 
Security Council! No attempt was made by Egypt to justify the action 
as a reprisal, possibly because the argument was deemed to be bad in 
law, and the Security Council condemned the Egyptian action on the 
basis that the permanent character of the Armistice Agreements precluded 
any claim to belligerent rights or to a right of search and seizure of vessels 
in self-defense.1® , 

After the Qibya raid in 1953, Israel was perforce obliged to shift away 
from this restrictive view of self-defense and, ior the first time, argued 
that its action was justified in the whole context of repeated theft, pillag- 
ing, border raids, sabotage and injury to Israeli property and life.” This 
argument of an “accumulation of events” became a recurring theme in 
Israeli statements long before the June, 1967, hostilities: it figured in 
Security Council debates over the Gaza incidents in February and Sep, 

10 U.N. Security Council, Official Records, 3rd Year, 354th Meeting, p. 40; tele- 
gram from the Mediator. 

11 Ibid., p. 43. 12 Ibid., Res. 8/983. 

18 Notably the Israeli attack on Qibya on Oct. 14-15, 1953, condemned by Security 
Council Res. 5/3139 (ibid., Official Records, 8th Year, 642nd Meeting, p. 21); the. 
Gaza incident of Feb. 28, 1955, in which an Israeli force attacked an Egyptian mili- 
tary camp in Gaza, condemned by Res. $/3378 on March 29, 1955 (ibid., 10th Year, 
695th Meeting, p. 22); the Israeli attack on Syrian positions near Lake Tiberias on 
Dec, 11-12, 1955, condemned by Res. 8/3538 on Jan. 19, 1956 (ibid., llth Year, 
715th Meeting, p. 26). 

14 Ibid., 11th Year, Supp. for April, Mav, June, 1956, Doc. $/3596, par. 46. Jaa 

15 Jbid., Official Records, 6th Year, 551st Meeting, p. 19. ` 

16 Res, §/2322, ibid., 558th Meeting. 

17 Ibid., 8th Year, 637th Meeting, pp. 15-38, statement by Mr. Eban. Note that, 
in this incident, Israel did not concede that the attack on Qibya was by Israeli regu- 


lar armed forces but maintained that it was by border villagers, driven beyond en- 
durance by Arab guerrilla attacks. 
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tember, 1955, the Lake Tiberias incident of December, 1955, the Sharafi 
and Qalqilya incidents of September and October, 1956, the Suez inva- 
sions of October, 1956, the Lake Tiberias incident of March, 1962, and 
the Samu incident of November, 1966, The following statement by Mr. 
Eban, representing Israel in the debate on the Gaza incident of February 
28, 1955, is a typical formulation of this argument: 


My delegation feels just‘fied in seeking a condemnation by the Se- 
curity Council of the Ezyptian incursions, murders, demolition and 
sabotage activities described in General Burns’ report [S/3373] as a 
“main cause” of present tensicn, and in the Mixed Armistice Com- 
ner resolutions as “epeated aggressive acts by Egypt against 
Israel.” 18 


It may be noted that this ergument of “accumulation of events” served 
not only as the basis for an argument for self-defense, but also as the 
basis upon which Israel sought to counter allegations of a lack of pro- 
portionality between her reaction and the prior incidents*® and even as 
the rationale for Israel’s effort to have the Security Council condemn the 
other party. : 

Indeed, on many occasions Israeli spokesmen have gone further than 
even the “accumulation of events” thesis and, starting from the premise 
that Israel is engaged in a struggle for survival, have argued that Israel's 
entire policy is based upon self-defense. After the increased tension of 
October-November, 1966, when the Middle East situation was again before 
the Security Council, Ambassador Comay, representing Israel, argued that: 


. . . whatever we do, whatever our Government decides to do, it is 
done in order to defend and protect our national independence and 
our national security—on the sole responsibility of our Government 
and not on behalf of anybody else or on behalf of any other considera- 
tions but our own.”° 


One finds this theme repeated by Mr. Tekoah, speaking in the Security 
Council debate on the Es-Salt raid of March, 1969: 


Yesterday’s Israeli action was an act of self-defence. Where there is 
. aggression there is defence. Where there is attack there is counter- 
attack . . . Israel has been in a state of self-defence since 1948. It 
will so remain until the Arab Governments agree to end the war waged 

‘ against Israel and concluds peace.”? 


Nor is this plea without effect on public opinion, for it is probably true 
that many people sympathetic to Israel are not prepared to enquire into 


18 Ibid., 10th Year, 694th Meeting, p. 18. General Burns was then Chief of Staff 
of the U.N. Truce Supervision Organization. 

19 See Eban’s answer on the 19&5 Lake Tiberias incident: “Some members of the 
Security Council have referred ta an apparent disproportion between the effects of 

e Israeli response and the dimensions of the simole incident preceding it. This, 
however, is not the true and valid comparison. The dimensions of Israel’s occasional 
reactions are more than matched by the accumulatec effect of repeated incidents, of 
a constant state of tension, of hostiity anc of aggression” (10th Year, 713th Meeting, 
p. 19). 

20 Ibid., 21st Year, 1321st Meeting, U.N. Doc. S/PV. 1321, p. 17. 

21 U.N. Docs. S/PV. 1466, p. 48, £/PV. 1468, p. 21, March 27—April 1, 1969. 
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responsibility for particular incidents but look rather at the whole situa- 
tion: from this they conclude that Israel is faced with the need to defend 
its existence and, therefore, that all its military actions are essentially in 
the nature of self-defense. - 

However this may be, the Security Council has never accepted this 
widening of the context in which it will assess responsibility. On occa- 
sion after occasion (Qibya, October, 1953; Gaza, February, 1955; Lake 
Tiberias, December, 1955, and March, 1962; Jordan, November, 1966; 
Samu, November, 1966), the Security Council formally condemned Israel 
for illegal reprisals and rejected this form of plea of self-defense. It can- 
not be said that the Security Council, or even its individual members, have 
ever been particularly specific in their reasons for characterizing the Israeli 
actions as reprisals rather than self-defense. Certainly, occasional refer- 
ences to the “punitive” character of the actions are to be found.?? More 
frequently emphasis is laid upon their disproportionate character,?* al- 
though strictly this is scarcely relevant if reprisals are illegal in any event, 
whether proportionate or disproportionate. In some cases the view is ex- 
pressed that prior incidents directed against Israel are not sufficient “pro- 
vocation” to justify the reprisal, although here again this is strictly ir- 
relevant if the principle is that all reprisals are illegal? There is also 
to be found an occasional stress on the “premeditated” character of the 
reprisal,?* as opposed to the spontaneous reaction of self-defense, possibly 
a more relevant criterion, although even here one can envisage carefully 
pre-planned reactions in self-defense which would not cease to be self- 
defense merely because military prudence had suggested detailed planning 
for various possible contingencies. Were this not so, the whole basis of 
military planning such as one finds in N.A.T.O. and other military pacts 
would be suspect. However, the general conclusion which emerges from 
a reading of these debates is that the Council will not look to the whole 
context of the action so as to derive from that and accept the plea of 
self-defense in the face of continuing and repeated threats which, unless 
countered, will recur. 


22 For example, China, ibid., 24th Year, S/PV. 1470, p. 27 (Es-Salt, 1969); U.K., 
ibid., 19th Year, 1109th Meeting, p. 4 (Yemen, 1964). 

23 For example, China, ibid., 19th Year, 1166th Meeting, p. 6 (Kibbutz Dan, 1964); 
France, ibid., 21st Year, 1321st Meeting, S/PV. 1321, p. 2 (Samu, 1966); New Zea- 
land, ibid., S/PV. 1322, p. 7; Netherlands, ibid., S/PV. 1823, p. 6; U.S.A., ibid., 23rd 
Year, S/PV. 1402, pp. 3-5 (Karameh, 1968); U.S.A., ibid., 23rd Year, S/PV. 1460, 
pp. 28-30 (Beirut airport, 1968). l 

24 See the U.K. view, ibid., 10th Year, 710th Meeting, p. 5, and U.S.A., p. 12 
(Lake Tiberias, 1955); France, ibid., 23rd Year, S/PV. 1402, p. 22 (Karameh, 1968). 

25 For example, U.S.A., ibid., 10th Year, 695th Meeting, p. 9 (Gaza, 1955); U.K., 
ibid., 10th Year, 710th Meeting, par. 36 {Lake Tiberias, 1955); Australia, ibid., 71=ee—— 
Meeting, par. 11; U.S.A., ibid, 17th Year, 999th Meeting, pars. 100-101 (Lake 
Tiberias, 1962). 

26 For example, China, ibid., 17th Year, 1008rd Meeting, p. 3 (Lake Tiberias, 
1962); U.K., ibid, 1003rd Meeting, p. 7; Pakistan, ibid., 23rd Year, S/PV. 1402, pp. 
18-20 (Karameh, 1968). And see Security Council Res. 262 (1968), 265 (1969), 
280 (1970). 
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Nor is this approach of the Security Council confined to incidents 
stemming from the Middle East crisis. In 1964 the Council discussed 
the British air attacks on Yemeni positions, which followed a series of 
Yemeni attacks on the terr-tory of the South Arabian Federation. The 
United Kingdom Representative invoked the whole background of attacks 
and hostility from the Yemer. and concluded: 


It will also be abundantly plain that, contrary to what a number of 
speakers have said and implied, this action was not a retaliation or 
reprisal. ... There is, in existing law, a clear distinction to be drawn 
between the two forms of self-help: One, which is of a retributive 
or punitive nature is termed “retaliation” or “reprisals”; the other, 
which is expressly contemplated and authorized by the Charter, is 
self-defence against armed attack ... it is clear that the use of armed 
force to repel or prevent an attack—i.e. legitimate action of a de- 
page nature—may sometimes have to take the form of a counter- 
attack.?? 


One delegate was quick to point out the discrepancy between this reason- 
ing and that adopted by the United Kingdom during the debates on the 
Lake Tiberias incident of 1962.28 The Council condemned reprisals and 
“deplored” the British military action,” thereby rejecting the British plea 
of self-defense and, by necessary implication, the British use of the thesis 
of “accumulation of events.” 

In the Security Council discussion of the Gulf of Tonkin incident,®° 
though no formal resolution was adopted condemning or deploring the 


United States action, the Soviet ** and Czechoslovak ® representatives re-. 


jected the U.S. plea of self-defense, as did the communication from the 
Democratic Republic of Viet-Nam.” What is of interest is the fact that 
the United States relied on a series of past incidents, involving attacks 
‘on U.S. vessels, and frankly avowed the aim of securing its naval units 
against “further aggression.” ** Again, in condemning the Portuguese at- 
tacks on the village of Samine in Senegal in November and December of 
1969, the Security Council rejected the Portuguese plea of self-defense 
based upon the allegation of a whole series of past incursions into Portu- 
guese territory by armed bands coming from Senegal.” 

The Security Council's policy of making an assessment on the basis of 
the action taken and its immzdiate cause, or, to put it in different terms, 
of isolating the incident in question from the general context of the rela- 

21 Ibid., 19th Year, 1109th Meeting, p. 4. 

28 Ibid., 1106th Meeting, p. 14, 107th Meeting, p. 6: the delegate was Mr. Pachachi 
of Iraq. 

29 UN. Doc. 8/5649, adopted at the 1111th Meeting on April 9, 1964, by 9 votes 


to 0, with two abstentions (U.K. ard-U.S.A.). 
30 Ibid., 19th Year, 1140th and 1741st Meetings, Aug. 5~7, 1964. 


~m] Thid., 1140th Meeting, p. 9, and 1141st Meeting, p. 15. 


32 Thid., 1141st Meeting, p. 4. 

33 Letter from U.S.S.R. to Secretary General, transmitting the views of the D.R.V., 
U.N. Doc. 8/5888, ibid., Supp. for July, August and Septemker, 1964, p. 170. 

34 Ibid., 1140th Meeting, p. 7. And note that the U.K. fully supported the U.S. 
argument of self-defense: 1141st Meting, p. 12. 

85 §/Res/273 (1969). 


A" 
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tions between the parties has certain advantages. In the first place, since 
it is a restrictive view of self-defense, it necessarily limits the situations of 
permissible force; and, if our premise is that the less permissible force the 
better, this may be regarded as-an advantage. Its other advantage is 
that it permits the Council to make a relatively easy judgment on the 
limited facts before it. Indeed, the judgment can then be made almost 
as a military assessment of the need to act, based upon a limited area 
of facts. This avoids the need to enter into the wider questions of re- 
sponsibility, often involving legal and political judgments. There is, for 
example, no need to go into the question whether guerrilla action against 
Israel is Jawful or unlawful, or whether the U.S. military participation 
in Viet-Nam is lawful or unlawful. The Council’s reluctance to become 
involved in these wider questions is understandable and such involvement 
would almost certainly follow if the Council ceased to isolate the par- 
ticular incident and, instead, looked to the whole relationship between 
the parties. 

The disadvantages of this policy are that it may arouse a feeling of un- 
fairness in the state condemned by the Council, and this has certainly 
been so with Israel, which has repeatedly protested against the Council’s 
refusal to look at the whole context of a situation. Jt may also place the 
state claiming self-defense in a very difficult position strategically. Espe- 
cially in the face of continuing guerrilla harassment, it is notoriously 
difficult to maintain an adequate defensive system which relies upon 
meeting attacks incident by incident. This is so whether one confines the 
defense to one’s own territory or, under a doctrine of “hot pursuit,” * 
extends the defense to the territory affording bases to the guerrillas. Even 
more important, a series of small-scale defensive measures will not have 
the same deterrent capacity as a large-scale strike and may even be more 
costly to the defending state. It seems well-nigh axiomatic that, in this 
age, a guerrilla movement has an initial advantage—due to the whole 
mode of operations which involves stealth, concealment, strike and with- 
drawal—and the target state of guerrilla activities is placed at an even 
greater disadvantage if its military potential is timited by a narrow view 
of self-defense. The special difficulty of guerrilla activity is a matter to 
which we must later return. l 

Weighing the advantages against the disadvantages, however, it would 
seem that the approach of the Security Council in assessing whether a 
case for lawful self-defense has been made out has been somewhat un- 
realistic. To confine this assessment to the incident and its immediate 
“cause,” without regard to the broader context of the past relations be- 
tween the parties and events arising therefrom, is to ignore the difficulties 
in which states may be placed, especially in relation to guerrilla actiy._.. 
ities. The result is not only that the Council finds itself being accused 
of being “one-sided” but it may also be forced to characterize as reprisals — 
(and therefore illegal) action which, on a broader view of self-defense, 


86 For Israeli reliance on this doctrine, see Le Monde, April 20, 1968, and New 
York Times, Aug. 7, 1968. 
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might be regarded as legitimate. Or, even worse, the Council charac- 
terizes such action as an unlawful reprisal but, realizing the difficulties 
faced by the “defendant” state, does not make any formal condemnation 
and thus appears to be condoning action which it holds is illegal. 


2. RECENT PRACTICE ON REPRISALS 


Recent practice, particularly in the context of the Arab-Israel confronta- 
tion, suggests that not only have states like Israel, the United States and 
the United Kingdom not abandoned their wider view of self-defense— 
based upon the “accumulation of events” theory—despite the Security 
Council's rejection of the theory, but, even more striking, Israel has relied 
less and less on a self-defens3 argument *’ and has taken action which is 
openly admitted to be a reprisal. The Beirut raid of December 28, 1968, 
is the obvious example of an action not really defended on the basis of 
self-defense at all. Indeed, even as a reprisal, the motivation for reprisals 
seems to’ have shifted from tkat of punishment for previous acts to deter- 
rence of future possible acts. Moreover, the more recent raids appear to 
have had as their main purpose the general discouragement of any Arab 
plans for military action ageinst Israel by demonstrating Arab “incom- 
petence.” 8 This really shifts the justification away from any argument 
traditionally accepted as relevant to reprisals and takes on the character 
of a justification for “preventive” war or acts of warfare. It cannot be 
expected that the Security Council will ever accept this justification. But 
there is clearly some evidence that certain reprisals will, even if not ac- 
cepted as justified, at least avoid condemnation. This shift in argument 
from self-defense to reprisals may in part be due to the realization that 
the self-defense argument is unlikely to be accepted in any event. It 
may in larger part be due to a growing feeling that not only do reprisals 
offer a more effective means of checking military and strategic gains by 
the other party but also that they will meet with no more than a formal 
condemnation by the Council, and that effective sanctions under Chapter 
VII are not to be feared. Obviously, if this trend continues, we shall 
, 37 Although, interestingly enough, in relation to the Israeli incursions into Lebanese 
territory in May and September of 1970, Israel reverted to the specific claim of self- 
defense, this was not accepted by the Security Council (S/Res/280 and S/Res/285 

1970) ). 
38 ee Israeli Chief of Staff, General Yetzhak Bar Lev, was reported to have stated 
the purpose as being “to make clear to the other side that the price they must pay for 
terrorist activities can be very high”; see New York Times, Jan. 5, 1969, Sec. 4, 
p. 1. However, Ambassador Rosenne, in the Security Council, did raise the justifica- 
tion of self-defense (see Doc, S/PV. 1460, pp. 22-23). It is of interest to note that 
the Israeli practice of placing security guerds on El Al aircraft (one of whom killed 
an Arab guerrilla in the Zurich incident) does not seem to have met with any protest 
«adi can thus be regarded as legitimate self-defense. This practice highlights the dif- 
ference between defense of the aircraft, which is clearly permissible, and the broader 
concept of self-defense which the Ccuncil rejects. 

89 The large-scale raid across the Red Sea, into Egyptian territory, on Sept. 8-9, 
1969, was reported to have been “to demonstrate again to the Egyptians and other 
Arabs their military incompetence end the boomerang folly of trying a war of attri- 
tion”; see The Times Newspaper, Sept. 11, 1969, p. 8. 
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achieve .a position in which, while reprisals remain illegal de jure, they 
become accepted de facto. Indeed, it may be that the more relevant dis- 
tinction today is not between self-defense and reprisals but between re- 
prisals which are likely to be condemned and those which, because they 
satisfy some concept of “reasonableness,” are not. 

A number of actions capable of characterization as reprisals have not, 
in practice, been condemned. Many are not even referred to the Security 
Council, presumably indicating thet the target state felt there was little 
chance of condemnation.*® An analysis of those that have been referred 
may suggest features or attendant circumstances which commend them- 
selves to the Security Council in the sense of producing a reluctance to 
condemn the action. 

After the Nahbhalin incident of March 28, 1954, neither the Mixed 
Armistice Commission nor the Council condemned Israel. Perhaps the 
most striking feature about the incident is the equation—or proportional- 
ity—of the damage: the guerrilla attack from Jordan on an Israeli bus 
in the Negev killed eleven, the Israeli attack on the Jordanian village 
killed 9 and wounded 14. A somewhat similar incident, the Karameh 
incident of March, 1968, brought unanimous condemnation of Israel. But 
there, after an Israeli bus struck a mine in the Negev, killing two adults 
and injuring several school children, the Israeli reprisal took the form of 
a large-scale attack on Karameh with tanks, helicopters and aircraft in 
support, followed by claims to have killed 150 “terrorists.” The debate 
in the Council emphasized the disproportionate character of the reprisal.*? 
Indeed, time and time again (Qibva, 1952; Lake Tiberias, 1955 and 1962; 
Jordanian complaint of November 13, 1966; Samu Incident, 1966; Es-Salt 
Raids, 1968 and 1969, Beirut Raid, 1968) condemnations of Israel have 
followed when the Council has stressed the disproportionate nature of the 
reprisal. 

One suspects that a somewhat similar adherence to the test of pro- 
portionality lies concealed in the reasoning that no useful purpose is served 
by the Council striking a balance-sheet of responsibility. This reasoning 
has been used by the Council on several occasions (the Patish, Gaza and 
Nahal Oz incidents of March-April, 1955; 4#* the Gaza incident of Sep- 
tember, 1955 #4) and the debates leave the impression that the Council 
found little to choose between the two sides. Indeed, in the Eilat in- 


40 For example, there were air strikes by Israel against Jordan on Feb. 11, March 
16, March 26, April 20-21, 1969: of these only the Es-Salt raid on March 26 was 
referred to the Council. 

41 Ibid., 9th Year, 665th to 67lst Meetings; there was no vote on the Lebanese 
draft resolution condemning Israel for “aggression” (U.N. Doc. S/3209) and no dis- 
cussion of reprisals. 

42 Ibid., 23rd Year, Docs. S/PV. 1401~1407, March 21-24, 1968. 

43 This was an Israeli complaint against Egypt: see letter dated April 4, 1955 (Doc. ` 
$/3385, Supp. for April, May and June, 1955, p. 1). The debates are in 10th Year, 
697th and 698th Meetings. 

44 Egyptian complaint of Israeli attack on Khan Younis, killing 10 soldiers baa 25 
civilians (Doc. §/3431, Supp. for July, August, September, 1955, p. 14). The debates 
are in 10th Year, 700th Meeting. 
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cident of October 21, 1967, the rather neutral resolution condemning 
“the violations of the cease-iire” (but without singling out either Israel 
or Egypt) tends to suggest that the Council was disinclined to differen- 
tiate between the destruction of the Israeli destroyer and the bombard- 
ment of the Egyptian oil refineries. Another form of rather evasive 
reasoning, which may also conceal an attachment to the concept of pro- 
portionality, is that used by the Council when it declines to condemn 
either party because it sees its task as one of conciliation rather than con- 
demnation. This reasoning was surely applicable even in those cases 
where condemnation was made, Yet, in the Kibbutz Dan incident of 
November 13, 1964, this formed part of the reasoning leading to the 
Council’s not adopting any resolution.*® Thus, one arrives at a tentative 
conclusion that, given a situation in which both sides engage in violence 
or in breaches of a cease-fire, and given that the Council will not accept 
the “accumulation of events tneory” but will look to the immediate cause 
and effect, a proportionate reprisal will not incur condemnation. There 
are exceptions to this “rule.” The Israeli invasion of Gaza and Sinai in 
October, 1956, the British action in the Yemen in 1964 and the Portuguese 
attacks on Zambia in July, 1969, and on Senegal in 1969, prompted Se- 
curity Council reactions which are difficult to reconcile with it. The first 
involved a disproportionate Israeli reaction which was not condemned, 
largely because of the Anglo-French involvement, which seemed far 
more blameworthy to the majority of Council members and which could 
not be condemned because of the power of veto. The latter two instances 
probably invoked a good deal of the anti-colonialist sentiment which 
operated against Britain’s position in Southern Arabia and the Portuguese 
position in Africa and therefore brought a condemnation for actions which 
were probably not strikingly disproportionate.‘ 

If a proportionate response is likely to avoid condemnation, it is of 
equal interest to ascertain what features of a reprisal action, other than 
disproportionality, are likely to incur condemnation. 

There is a good deal of evidence to suggest that reprisals against civilian 
populations are more likely to be condemned than reprisals against armed 
forces. Certainly there have been condemnations of attacks on armed 
forces (@.g., Gaza incident of February, 1955; Lake Tiberias incident of 
December, 1955) and, contrariwise, there have been attacks on civilian 
populations which have not been condemned {Nahhalin incident, March, 


45 Both Israeli (Docs. 5/8203, §/8204 ard S/8298) and Egyptian complaints (Docs. 
S/8205 and S/8207), Supp. for October, November and December, 1967, pp. 188, 
190-192, The debates are in Doss. S/PV. 1369-1371, Nov. 24 and 25, 1967. The 
Arab guerrilla attack on Eilat and the Israeli reprisal against Aqaba suggest a “tit- 
for-tat,’ proportionate reaction which apparently Jordan felt not worth referring to 
the Council: see Keesing’s Contempcrary Archives, 19€9, p. 23327. 

48 Ibid., 19th Year, 1162nd, 1165th-1169th Meetings, especially the U.K. (1165th 
Meshing), France (1166th Meeting) and Norway (1166th Meeting). However, China 
(1166th Meeting) did find the Israeli reaction dispropcrtionate. 

47U.N. Docs. 8/5649, adopted April 9, 1964, and S/Res/268/1969, adopted July 
28, 1969; both Britain and Portugal retaliated against repeated armed incursions. 
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1954, Kibbutz Dan incident, November, 1964). But, inconclusive though 
the practice may be, the fact that civilians have been killed has been 
stressed on a sufficient number of occasions to justify the assertion that 
this is a factor likely to bring about condemnation.** The non-involvement 
of civilians in any reprisal action would accord with the general thesis, 
accepted in the Geneva Civilians Convention of 1949, that civilian popu- 
lations are not to be made the object of reprisals.*? However, this does 
raise a difficult question of principle-in situations where civilian popula- 
tions aid, abet and harbor guerrillas or indeed form guerrilla units; 
this is a question to which we must return. 

It may also be surmised that the Council will be readier to condemn 
a reprisal against human life than a reprisal against property. Israeli air 
attacks on the Jordan River development scheme in Syria in July, 1966,°° 
and in Jordan on August 10, 1969," have gone uncensored. However, 
the Beirut Airport raid of December, 1968, in which Israel took special 
precautions to avoid any loss of life, was nevertheless condemned *? so 
that it must certainly not be assumed that reprisals against property will 
inevitably fall within the area of ccndoned reprisals. The “balance” be- 
tween life and property is probably more a part of the general notion of 
proportionality. . 

The Beirut raid also illustrates the Security Council’s tendency to reject 
any notion of “collective guilt” which might justify a reprisal against an 
Arab state irrespective of the origin of the injury which is the immediate 
cause of the reprisal action. In the Beirut case, Israel failed to adduce 
any convincing evidence that Lebanon was responsible for the attack on 
the El Al Boeing 707 at Athens airport by the two Arabs who apparently 
belonged to the Popular Front for the Liberation of Palestine and who 


48 This is clear from the debate on the Qibya incident of October, 1953, the Lake 
Tiberias incident of 1955 and, following the Karameh incident of March, 1968, Security 
Council Res. 248 (1968) specifically recalled the government’s obligation to “ensure 
the safety, welfare, and security of the inhabitants of the areas” as a preliminary to 
deploring the loss of life. After the Es-Salt raid of August, 1968, in the debates pre- 
ceding the condemnation of Israel, Chire and Senegal emphasized the fact that the 
raid caused civilian deaths (U.N. Docs. $/PV. 1435, pp. 63-65, S/PV. 1437, p. 8)? 
So also after the Es-Salt raid in March, 1969, did Spain (U.N. Doc. S/PV. 1469, p. 
27). Note also the U.S. statement after the Pleiku incident in February, 1965, when, 
following a Viet Cong attack on a U.S. airfield near Pleiku, destroying aircraft and 
killing U.S. servicemen, the “appropriate reprisal action,” involving an attack on targets 
around Dong Hoi (50 miles north of the 17th parallel), was declared to be “carefully 
limited to military areas which are supnzlying men and arms for attacks in South 
Viet-Nam”; Press Release dated Feb. 7, 1965, 52 Department of State Bulletin 238 
(1965). 49 Art. 33. T.LA.S., No. 3365. 

50 21st Year, 1288th to 1295th Meetings; draft resolution 8/7437 condemning Israel 
was not adopted. 

61 The attack on the Ghor Canal is repcrted in the Times Newspaper, Aug. 11, 1969; 
the Israeli Army is reported to have claimed this to be a reprisal for guerrilla attacks 
emanating from Jordanian territory. 

52 Security Council Res. 262 (1968), adopted unanimously on Dec. 31, 1968. And 
note that, prior to its air strike against the Yemen in 1964, the British first dropped warn- 
ing messages to minimize loss of life: the British action was nevertheless condemned. 
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had flown to Athens from Beirut, but who had otherwise no obvious con- 
nection with the Lebanon." The general allegation by Israel that the 
Lebanon was “assisting and abetting acts of warfare, violence, and terror 
by irregular forces and organizations” 5 was not accepted as establishing 
Lebanese responsibility for tais incident.** Clearly, even under traditional 
law, the target of any reprise] had to be shown to have committed a prior 
delict so that, without proof of delictual conduct by the Lebanon, the 
Council was disinclined to accept Israel’s plea of justification, quite apart 
from the issue of proportionality. It is possible that the condemnation 
of Israeli action in the Samu incident in November, 1966,°* was due not 
only to its disproportionate character but also to the fact that Israel at- 
tacked Jordan rather than Syria, which had been the country alleged 
by Israel to be responsible zor the increase of terrorist activities only a 
month previously.*? 

The Israeli air strike on Februarv 24, 1969, against guerrilla camps near 
Damascus was, according to some unofficial speculations," motivated by 
the attack on El Al aircraft at Zurich on February 18 and the bombing of 
a Jerusalem supermarket. Tae camps belonged te the Popular Front for 
the Liberation of Palestine and those two incidents were, according to 
their own claim, the work of Al Fatah, a rival “terrorist” organization. 
Thus, as Falk points out, 


To attack Al Fatah bases in retaliation for activities of its rival or- 
ganization, the Popular Front, appears at first to be rather surprising 
... If Israel, however, regards itself as confronted at this point by 
an adversary relying primarily on a multi-faceted liberation strategy 
employing a variety of terrorist tactics, then responses would seem ra- 
tional that weaken this over-all para-military capability or that 
emphasize the collective -esponsibility of all liberation groups for any 
acts-of-terror kinds of responses... .5° 


58 For a full discussion of this incident see Falk, loc. cit. 415-420. A parallel is 
to be found in the Soviet argument in the Security Council after the Pleiku reprisal 
in February, 1965: “. . . who geve the U.S. the right to retaliate for the actions 
of the guerrillas in South Vietnam by bcmbing the territory of a third country—the 
Democratic Republic of Vietnam?” (U.N. Doc. 8/6178, 20th Year, Supp. for January, 
February and March, 1965, p. 48). 

The validity of the argument 33 course depends upon the proof of responsibility, 
and Schick, “Some Reflections on the Legal Controversies concerning America’s In- 
volvement in Vietnam,” 17 Int. and Comp. Law Q. 953 zt 981 (1968), says: “No 
evidence has been produced by the American Government that these attacks were com- 
mitted by North Vietnamese regulars, or with the knowledge and the approval of the 
Government of North Vietnam.” 

54 U.N. Doc. $/8946, letter dated Dec. 29, 1968, from Israel to the President of 
the Security Council. 

55 The U.S. delegate stated: “Nothing that we have heard has convinced us that 
the Government of the Lebanon is responsible for the occurrence in Athens .. .” 
(U.N. Doc. S/PV. 1460, pp. 28-30). 58 Res, 228 (1966). 

57 See the Financial Times, Nov. 14, 1966. Prime Minister Eshkol’s speech in the 
Knesset on Oct. 17, accusing Syria, is summarized in Keesing’s Contemporary Archives, 
21817A, Jan. 14-21, 1967. 

58 James Feron, “New Israel Strategy Seen in Raid Near Damascus,” New York 
Times, Feb. 25, 1969, p. 3. 58 Loc. cit. 420. 
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It may be doubted whether this nation of “collective responsibility” will 
commend itself to the Security Council so as to avoid condemnation. 
Nor, indeed, is it clear why it should, unless and until Israel can demon- 
strate that the various “liberation movements” fall under common plan- 
ning and control, and so far the evidence is very much to the contrary. 
The same would be true of reprisals directed against an Arab state as 
such (rather than guerrilla camps): unless and until the Arab armies 
are integrated and fall under a unified command,® there is no reason to 
justify a reprisal against, say, Jordanian Army units for activities under- 
taken by, say, Egyptian Army units. The whole notion of responsibility 
which was central to the Security Council’s concern over the Beirut raid 
(and which is fundamental to accepted notions of state responsibility ) 
would argue against any reprisals policy which allows the selection of 
targets irrespective of the origin of the particular cause of the reprisal. 

There is also a possibility that, in determining “reasonableness,” the 
Security Council will look to the question of how far the state taking the 
reprisal action has, by its own conduct, provoked the attack against which 
it subsequently takes reprisal action. In the discussions following the 
sinking of the Israeli destroyer, Filat, although there remained a dispute 
as to whether the destroyer was on the high seas or, as Egypt alleged, 
in Egyptian territorial waters, there is evidence of a bias against the 
Israeli case precisely because, whatever the actual position of the vessel, 
it was in such proximity to Port Said as to constitute a kind of provoca- 
tion, or at least a foolish maneuver under prevailing conditions; hence, 
the somewhat neutral resolution which emerged.** 

Again, while it was an attack on the U.S. destroyer Maddox which 
gave rise to the Gulf of Tonkin incidents in August, 1964, and while, 
again, it was disputed whether the Maddox was in international waters 
or in the territorial waters of North Viet-Nam,** the pertinent question 
posed by Senator Nelson was: 


60 Although, to the author’s knowledge, no proposal was presented to the Security 
Council to condemn the Damascus raid. 

61 For a useful account of Arab guerrilla organizations, their interrelationships and 
positions vis-a-vis Arab governments, see The Observer (London), May 18, 1969. The 
Cairo meeting of the Palestine National Council in February, 1969, virtually gave Al 
Fatah control of the Palestine Liberaticn Organization and specifically rejected the 
Security Council resolution of Nov. 22, 1967: see Keesing’s Contemporary Archives, 
1969, 23328. However, the Popular Front for the Liberation of Palestine (PFLP) 
and the Palestine Liberation Army (PLA) boycotted that meeting, so that unified © 
control is far from achieved. There are reports of joint operations by Al Fatah and 
the PLO: see Egyptian Gazette, May 26, and July 2, 1968. 

62 An Arab Eastern Military Command, ostensibly designed to control Jordanian, 
Syrian and Jraqui forces, had been set up in 1968 (see Keesing’s Contemporary Ar- 
chives, 1969, 23328), but there is as yet no concrete evidence that these forces are 
actually controlled by a unified command: the command has been described as “em- 
bryonic” (Daily Telegraph, Dec. 7, 1968). 

68 S/Res. 240 (1967), adopted unanimously Nov. 25, 1967: for the debates see 
U.N. Does. S/PV. 1369-1371, Nov.-24 and 25, 1967. 

6t See the contention of Czechoslovakia (19th Year, 1141st Meeting, p. 4). In 
fact, while it was known that the North Vietnamese claimed a 12-mile territorial sea, 


16 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 66 


What purpose in the promotion of our mission in South Viet-Nam is 
served by having our ships œ within 11 miles of the North Viet-Nam 
coast? .. . no two situations are comparable but it would be mighty 
risky, if Cuban P.T. boacs were firing on Florida, for Russian armed 
ships and destroyers to be patrolling between us and Cuba, 11 miles 
out. ... So the question wzs whether the patrolling that close was 
really necessary to the accom2lishment of our mission.®* 


A further factor which apparently affects the Security Council’s con- 
ception of “reasonableness” is the timing of the reprisal action in relation 
to efforts at peaceful settlement, the argument being that conduct which 
jeopardizes the chances of a peaceful settlement is the more reprehensible. 
It is obvious enough that conziliacion efforts will be hampered by a spate 
of reprisals between the ‘parties aad this has figured in various discussions 
within the Council, condemning reprisals. However, while this may be 
true as a short-term view, it appears to be part of the current Israeli 
thinking that, in the longer term_ the prospects of a peaceful settlement 
are enhanced by a policy which forces the other party to realize that it 
has nothing to gain by continued attacks. This thinking certainly runs 
counter to that of the Security Council, where the theme “violence breeds 
violence” is a recurring one." Which is the more correct, at least in 
the Middle East situation, time abne will tell. However, some two years 
after the June, 1967, conflict, the avidence suggested that Israeli thinking 
was a less correct assessment 2f tLe situation (or of Arab mentality) than 
the Security Councils. The incid=nce of violence had so increased as to 
call in question the effectiveness of the cease-fire. Indeed the Secretary 
General had conceded that, in the Canal Zone at least, it was “almost 
totally ineffective’ and had keen replaced by a “virtual state of active 
war.” Since then, the situation =m the Canal Zone has been stabilized, 
and, although tenuous at best, remains relatively quiet.*® The degenerat- 
ing effect of reprisals is possibly the strongest argument against them. 
Had the Israeli reprisal policy in he Middle East succeeded in the sense 
that it discouraged recourse to volence against Israel in breach of the 
cease-fire, whether by states thrcugh their regular armed forces or by 
guerrilla organizations, it would have been difficult for the Security Council 
to condemn it. Indeed, whatever the prima facie illegality of reprisals, 


the U.S. did not recognize a territorial sea beyond 3 miles and the U.S.S. Maddox 
was apparently patrolling 11 miles offstore: see Senator Fulbright in 110 Cong. Rec. 
(1964) 18407, Aug. 6, 1964. 65 Ibid. 18408. 

66 See, after the Es-Salt raid of March 1969, Spain (U.N. Doc. S/PV. 1469, p. 27), 
and after the earlier Es-Salt raid of Auzust, 1968, Denmark (U.N. Doe. S/PV. 1436, 
p. 52). 

€7 Lord Caradon (U.K.) after the Ka-ameh incident of March, 1966, stated: “Vio- 
lence solves nothing. Violence dces mot prevent violence. Violence breeds more 
violence” (U.N. Doc. S/PV. 1402, p. =). To the same efect, at an earlier stage, 
see the Netherlands representative {1J.N. Doc. S/PV. 1823, pp. 6-7). 

68 Special Report of the Secretary Gererel on the critical situation in the Suez Canal 
Sector (Doc. 8/9171), Apri] 21, 1969, par. 2. See report by the Secretary General 
on the Activities of the Special Represzntative to the Middle East (Doc. $/10070, 
Jan. 4, 1971) and Further Report by tie Secretary General on the Activities of the 
Special Representative to the Middle Ea (Doc. $/10070/Add. 2, March 5, 1971). 
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the fact that they actively assisted in maintaining the cease-fire would 
have been enormously persuasive. However, in the event that reprisals 
produce an escalation of tension and violence, a situation diametrically 
opposite to the policy objectives of the Security Council, the basic an- 
tipathy of the Council towards reprisals is understandable. 


3. THe SPECIAL PROBLEM OF REFRISALS AGAINST GUERRILLA ACTIVITY 


Reference has already been made to the special difficulties encountered 
by a state which is forced to adjust its defensive measures against guer- 
rilla activity to a narrow concept of self-defense." The Israeli policy 
had shifted quite clearly to one of reprisal, with the avowed object of 
deterrence or “teaching a lesson” * and, while this may be regarded by 
Israel as the best means of defense, it is clear that the Security Council 
will certainly not accept this policy as one of legitimate self-defense. 

Even a policy of reprisal which might seek to avoid condemnation be- 
cause of its “reasonableness” encounters the initial difficulty of demon- 
strating the illegality of the activities against which it is directed. This 
is amply illustrated by the Arab-Israeli situation.. Apart from using emo- 
tive terms such as “terrorists,” Israel has sought to have the guerrilla 
activities condemned as illegal and has done so on a variety of grounds. 
Initially the main ground was violation.of the Armistice Agreements and, 
clearly, the transgression of the Armistice Demarcation Lines (ADL) . 
or other violations of the truce were breaches of these agreements.” It 
may also be noted that these agreements expressly recognized the re- 
sponsibility of the territorial state for “non-regular” forces. Article II(2) 
provided: 


No element of the land, sea or air, military or para-military forces 
of either Party, including non-regular forces, shall commit any war- 
like or hostile acts against the military or para-military forces of 
the other Party, or against civilians in territory under the control 
of that Party; or shall advance beyond or pass over for any purpose 
whatsoever the Armistice Demarcation Lines... . 


The Security Council, by resolution of August 19, 1948,7? formally decided 
that 


(a) Each party is responsible for the actions of both regular and 
irregular a operating under its authority or in territory under 
its control; 


69 P, 9 above. . 

70 The raid on Es-Salt was conceived as a “warning” to the Jordanian Government 
about the consequences of aiding saboteurs and infiltrators. New York Times, Aug. 
6, 1968. Similarly, the Israeli attack on Irbid was regarded as a “reminder of Jordan’s 
vulnerability.” Financial Times, Sept. 18, 1968. The Beirut raid was also certainly 
designed to teach a message about the price of encouragement of guerrilla attacks on 
Israeli aircraft. Le Figaro, Dec. 30, 1963. 

71 Especially Arts. UI(2) and (3) and IV(3). As early as the debate on the Qibya 
incident, Mr. Eban (Israel) emphasized the relevance of the agreements to this kind 
of activity and referred to Art. IV(3) as “the crux of the agreement. Without it 
Israel’s coastal plain becomes an inferno of chaos and lawlessness.” (8th Year, 637th 
Meeting, p. 17.) 72 U.N. Doe. S/983. 
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(b) Each party has the obligation to use all means at its disposal to 
prevent action violating the Truce by individuals or groups who 
are subject to its authority or who are in territory under its control. 


Indeed, the Security Council. in condemning the Israeli action at Qibya,7 
expressly rejected the plea that the forces responsible were not Israeli 
armed forces but Israeli civilians taking the remedy into their own hands. 

The situation since the June, 1957, war has changed in the sense that 
Israel (but not the Security Council) has now rejected the validity of 
all the 1948 Armistice Agreements. The case for arguing the illegality 
of the guerrilla attacks has shifted to the general principle of non-inter- 
vention 74 and the Security Ccuncil’s cease-fire resolutions. 

However, there is growing evidence that, while some members of the 
Security Council remain emphatic in the view that guerrilla activities 
are illegal by reason of ther violation of the cease-fire resolutions,” if 
for no other reason, other members are now reluctant to accept this view. 
One can see an argument that the cease-fire resolution prohibited guer- 
rilla activities on the assumption that the other parts of the resolution 
would be given effect; and that, since this has not happened, and, in 
particular, Israel remains in occupation of the Arab territories first oc- 
cupied in June, 1967, the prohibition has ceased to have effect. However, 
this argument must produce the logical conclusion that the entire resolu- 
` tion has ceased to have effect (one can scarcely sever parts of it for the 
benefit of guerrilla activities). Such a conclusion would not be likely 
to commend itself to the Council so that, understandably, this argument 
does not appear to have beer: used in the Council. The argument which 
has been used is the much wider one that, faced with a military occupa- 
tion of Arab lands, guerrilla activities are permissible despite the con- 
tinuing validity of the cease-fire resolution. The argument was put, in 
somewhat extreme terms, by the U.S.S.R., after the Es-Salt raid in August, 
1968: 


13 U.N. Doc. $/3138/Rev. 2, adopted at the 642nd Meeting. 

. T4 See statement by Ambassader Comav (Israel), U.N. Doc. S/PV. 1323, Nov. 18, 
1966 (although, at that stage, the argument was used as one supplementary to, and 
not in substitution for, the argument based on the Armistice Agreements). He there 
cited General Assembly Res. 21G1(XX): “No State shal’ organize, assist, foment, 
finance, incite or tolerate subversive, terrorist or armed activities directed towards the 
violent overthrow of ... another State.” 

75 Hence, in the debate on the Karameh incident of March 21, 1968, the U.S. (U.N. 
Doc. S/PV. 1402, pp. 3-5) and the U.K. (U.N. Doc. S/PV. 1403, p. 3) condemned 
all breaches of the cease-fire: in the debate after the Es-Salt raid of March 26, 1969, 
the U.S. and the U.K. in fact abstained on the vote concemning Israel for the re- 
prisal, on the ground that the resc-ution failed to condemn the attacks by Arab guer- 
rilas which had precipitated it (U.N. Docs. S/PV. 1472, pp. 21-22, 23; S/PV. 1473, 
p. 56). It may be noted that S/Res. 270 (1969) of Aug. 26, 1969, while condemning 
Israel for the reprisal by air attack, did in fact contain a paragraph “deploring all 
violent incidents in violation of the cease-fire,’ so there is some evidence that the 
U.K./U.S.A. viewpoint is gaining zround. The Israel Government has always taken 
the view that guerrilla activities are breaches of the cease-fire. See Mr. Eshkol’s 
speech to the Knesset, reported in Ezyptian Gazette, March 26, 1968. 


+e 
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Recognition of the fact that people have the right to wage a just 
struggle for their freedom and independence against imperialist ag- 
gressors and usurpers is a very signal and progressive achievement 
of the present day, and no one these days will be able to call this 
right of peoples in question, however much the forces of imperialism 
and aggression try to turn the wheel of history backwards. Those 
who attempt to deny this right are in fact striking a blow against 
the sacred right of all peoples that are determinedly fighting for the 
liquidation of racist and colonial regimes and are fighting against 
imperialist aggression.”® 
In various forms, certain members of the Council have expressed their 
concern over the continued military occupation of Arab lands’? and it 
seems clear that they are not only reluctant to share Israel’s characteriza- 
tion of the “terrorist” activities as illegal but also reject any plea by Israel 
of justified reprisals against these activities. It may thus emerge that 
Security Council condonation is mcre likely in respect of reprisals taken 
to protect territory by the state which is the accepted sovereign over 
that territory. This view is strengthened by the 1964 condemnation of 
the British action in the Yemen and the 1969 and 1970 condemnations of 
Portuguese action against Zambia and Senegal. The sentiment emerg- 
ing in the Council was that guerrilla activities designed to oust a colo- 
nialist Power were not illegal since the colonialist Powers title to the 
territory or control over it was itself illegal. 

However, in relation to Israel, the distinction between the territories 
occupied in June, 1967, and the territories previously held by Israel is 
not one on which the Arab guerrilla movements place any great emphasis: 
both territories are, in their view, “illegally” occupied. This is clearly 
not the view of the Security Council, and one can reasonably expect a 
far more sympathetic reaction to reprisals taken in “defense” of Israel 
proper. Contrariwise, one can expect a more sympathetic reaction to 
guerrilla activities aimed at challenging the Israeli hold on the newly- 
occupied territories (and confined to bases, police and army posts, etc., 
rather than civilian targets in those territories) than to guerrilla activities 
aimed at Israel proper.”® 

The question of the illegality of guerrilla activities (and, correspond-’ 
ingly, the reasonableness of reprisals against them) is inevitably linked 

76 U.N. Doc. S/PV. 1487, p. 22. And note that the latest Soviet proposal on the 
definition of aggression expressly excludes the use of force in the exercise of the right 
of self-determination (U.N. Doc. A/AC 134/L. 12 of Feb. 27, 1969). 

77 France has stated: “Nor can we agree that it is possible to speak of necessary 
measures for the security of the territory and population under the jurisdiction of 
Israel, because we cannot recognize jurisdiction established by occupation” (U.N. Doc. 
S/PV. 1402, p. 22). See also Pakistan (U.N. Docs. S/PV. 1435, p. 36 and S/PV. 
1468, p. 21); Senegal (U.N. Doc. S/PY. 1436, pp. 63-65); Zambia (U.N. Doc. 
S/PV. 1469, p. 51). 

78 However, it cannot be said that the Security Council has reacted with great 
energy to Israel’s complaint of guerrilla attacks and hijacking of Israeli aircraft. 
Possibly the matter is not regarded as one with which the Council can deal easily 
and certainly the Secretary General seems to have assumed ICAO was the more com- 
petent: see Eban-U Thant exchange of letters, Feb. 20 and 26, 1969 (U.N. Monthly 
Chronicle, March, 1969, pp. 12-14). 
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to that of the responsibility c£ the state on whose territory these activities 
are organized. As we have seen, the Security Council initially had no 
doubts about the general pr:nciple of the responsibility of the territorial 
state. However, internatione] law has not develcped any notion of ab- 
solute liability in this field end the basic assumption has been that the 
territorial state assumed responsibility because it had the power to pre- 
vent these activities. This essumption must now be called in question. 
It is probably unrealistic in relation to Jordan and the Lebanon,” and 
partly so in relation to Syria and Egypt. The lack of realism about this 
assumption depends in part on factors such as the size of the territory and 
the limited military capacity of a state when compared with the mag- 
nitude of the guerrilla activ-ties, and in larger part on: purely political 
factors. No Arab: Government, given the enormous popular support for 
the guerrilla activities amongst its own population, appeared able to risk 
an intensive campaign to stamp out these activities; the: consequence was 
judged likely to be an internal insurrection and overthrow of the govern- 
ment. Not until 1970 did the Jordanian Government commit its forces 
to intensive fighting against the Palestinian guerrillas. 

In these circumstances, the aim of “teaching a lesson” to these govern- 
ments may be misplaced. Reprisals are not likely to affect the toleration 


shown by a government to guerrilla activities when a show of intolerance ` 


would bring the downfall of the government. For these reasons, within a 
context like the Middle East situation, it would seem that a test of “rea- 
sonableness” would require a differentiation betvveen the targets of a 
reprisal action. Hence, a reprisal aimed at the guerrillas, destroying 
their camps or bases, might be regarded as reasonable, whereas a reprisal 
aimed at the government or at state installations, such as airports, dams, 
irrigation systems, ports, etc., is far less likely to avoid condemnation. 

A further indication of “reesonableness” would be the extent to which 
the state taking reprisals had exhausted all practical measures for the 
defense of its territory within its own territory. The bias against military 
action which transgresses a frontier or cease-fire line is marked and, in 
general terms, right. It is common form for reprisals to involve such trans- 
gression and, inevitably, the cuestion is posed: “Why could not the state 
have defended itself against these guerrilla activities by measures of de- 


79 For details of clashes between Lebanese forces and Syrian-backed guerrillas 
within the Lebanon in April anc May, 1969, see Keesing’s Contemporary Archives, 
1969, 23520. King Hussein had ejected the suggestion that he is under any duty to 
halt guerrilla activities and had justified those activities (New York Times, March 
24, 1968). In the debate on the Es-Salt raid of March 26, the Israeli representative, 
Mr, Tekoah, alleged complete ccmplicity between the Jordan Government and the 
guerrilla organizations, citing an agreement between them of Nov. 16, 1968. In 
1970 in the debates on the Israeli incursions into the Lebancn in May and September, 
Mr. Tekoah alleged that similar agreements had been made between the Lebanese 
Government and guerrilla organizations. This position in Jordan had changed quite 
radically by the summer of 1970. On July 19, 1970, the Jordanian Government an- 
nounced that, at the culmination of a series of clashes between its forces and guer- 
rilla forces, it had destroyed the Palestinian guerrilla organization on Jordanian 
territory and all its bases. The Times Newspaper, July 20, 1970. 
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fense adopted on its own territory?” ® It may be noted that the 10-Power, 
non-aligned proposal on the definition of aggression combines a concession 
that a state is entitled to take “all reasonable and adequate steps” against 
“subversive and/or terrorist” acts with the restriction that these may not 
take place on another state's territory.** | 

It may well be that some of the lack of sympathy for the Israeli policy 
stems from the belief that, in her reprisals policy, Israel has chosen the 
easy way and has not yet tried possible measures of defense against in- 
filtration within her own territory (or that now militarily occupied by 
Israel). Or, alternatively, if Israel has exhausted all reasonable and pos- 
sible measures of defense, she has failed to demonstrate this to bodies 
like the Security Council so as to convince them of the necessity for 
reprisal actions within Arab territories. 


4, Tue RELEVANCE OF SECURITY COUNCIL ATTITUDES ON REPRISALS 


It must be accepted that, in situations like Viet-Nam, a pronouncement 
by the Security Council on the legality of reprisal actions is unlikely; cer- 
tainly none has yet been made and the United States will probably con- 
tinue to feel strongly enough about the situation to veto any resolution 
directed against her. This is not to assume that no Permanent Member 
will ever find its reprisals policy censured: the United Kingdom abstention 
in the Yemen case in 1964 permitted this to happen. And, even apart from 
a formal resolution of censure, discussion in the Council will have rele- 
vance to the extent that it will affcrd to the Member State a guide to the 
likely reaction in world opinion. | 

It must be expected that in situations like the Middle East there will 
be found a sufficient degree of unanimity in the Council over the general 
aim of maintaining the cease-fire (or, previously, the Armistice Agree- 
ments) to enable the Council to formulate a firm policy on reprisals. In- 
deed, as we have seen, the Council has, on many occasions and. very often 
unanimously, taken a clear position on reprisals. It is nevertheless true 
that the Security Council has never been able to stop the practice of 
reprisals and, as suggested above, may now be moving towards a partial 
acceptance of “reasonable” reprisals. The Security Council’s practice 
must nevertheless be viewed with caution. The clear position is that 
the Council, as a matter of principle, condemns armed reprisals as illegal. 
The unclear position emerges from the Council’s failure to condemn in 


80 This is not a question to which lawyers can give persuasive answers. However, 
there would be advantage in a strategic study of the effectiveness against guerrilla 
activities emanating from abroad of measures of self-defense confined to the target 
state's own territory. Possibly, variatiocs in circumstances (terrain, size of respective 
forces, length of frontier, etc.) are such as to permit no generalizations. But ob- 
viously a ccmprehensive study which demonstrated that self-defense, narrowly con- 
strued, is in general ineffective against guerrilla activities would strengthen the case 
for reprisals considerably. Apparently Israel had seriously considered sealing off the 
50-mile cease-fire line with Jordan by a defensive barrier, a technique once regarded 
as impractical (James Feron in the Herald Tribune, Dec. 20, 1967). 

81 U.N. Doc. A/AC. 134/L. 16 of March 24, 1969. 
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certain circumstances. This is possibly due to a number of factors: a 
formal condemnation may rot have been sought, or may have been 
avoided because of the lack of accurate factual knowledge, or because 
the action was regarded as self-defense, or because the Council regarded 
the action taken as a “reasonable” reprisal. It is only in the last eventuality 
that we face a conceptual problem, since we would then have an ap- 
parent conflict between the principle of the illegality of all armed re- 
prisals and the Council’s practice in not condemning a particular reprisal 
because it appeared “reasonable.” 

The Security Council’s practice certainly reveals a problem of this 
kind: there is a discrepancy between the formal principle and the actual 
practice (a discrepancy which would be reduced if, as suggested earlier,®? 
the Council took a broader view of self-defense). Yet it is possibly pre- 
mature to suggest that the principle is now jeopardized. The principle, 
as part of the broader prohibition of the use of force, is jus cogens, and 
no spasmodic, inconsistent practice of one organ of the United Nations 
could change a norm of this character. This is the more so because, as 
we have seen,“ in the context of the General Assembly’s adoption of the 
“Declaration on Principles of International Law,” etc., in October, 1970, 
the reiteration of the formal principle of the illegality of armed reprisals 
was quite categorical. 

If we return, however, to situations where the Council does make a 
formal condemnation, there still remains a question whether the pro- 
nouncements of the Council are of any real relevance or authority either 
in qualifying the action as unlawful or, even more important, in affect- 
ing the future conduct of the parties. 


(a) Is the Council's authority vitiated by bias? 


Although few would quarrel with the general characterization of a Se- 
curity Council resolution as an “authoritative pronouncement” ® on the 
legality of action taken by a Member State, and few would deny the 
state’s general obligation to accord respect to such a pronouncement, 
Israel has in fact adduced special arguments which, it maintains, entitle 
Israel to ignore Security Covncil pronouncements on the Middle East 
situation. Mr. Tekoah’s reaction to the Council’s condemnation after the 
Beirut raid was: 


Let no one make the mistake of thinking that the people of Israel 
might be swayed by inequitable pronouncements . . . not Security 


82 Above, p. 7. 

83 The Vienna Convention on the Law of Treaties, Art. 53, requires the develop- 
ment of a new peremptory norm to change en earlier peremptory nom. 

84 Above, p. 1. 

85 Falk, loc. cit. 436. He is here discussing the resolution following the Beirut raid 
(S/Res/262 (1968)) and presupposes that it was technically a recommendation and 
not a “decision” binding by virtue of Art. 25 of the Charter. And he concedes (p. 
463, note 60) that the distinction between decisions and recommendations is not very 
apt when one is really dealing with a formal resolution of censure; it would be more 
apt to par. 4 of the resolution in waich the Council considered that Lebanon was en- 
titled to compensation. 
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Council resolutions, but the attitude and actions of the Governments 
in the area will determine the destiny of the Middle East.’ 


The view that its pronouncements are “inequitable” stems from the Israeli 
belief that the Council is biased.” Again, in Mr. Tekoah’s words: 


The Council has failed us again and again. For the past fifteen years 
this organ has found itself paralyzed whenever Israel has had re- 
course to it. The veto was cast to avert a reaffirmation of Israel's 
right to free navigation. It was cast to torpedo even the mildest 
of requests to Arab States to cease their warfare against Israel.... 
Five of the members of the Security Council have no diplomatic re- 
lations with Israel. All five have identified themselves unreservedly 
_ with the position of the Arab States. Two of them deny Israel's 
right to exist. One has participated in the war against Israel and 
refuses to accept the cease-fire ordered by the Security Council.® 


This argument is not wholly convincing. It fails to take account of the 
many cases in which Member States like the United States, the United 
Kingdom, The Netherlands, New Zealand, France, Belgium, ete. (not, 
in the Arab view, “pro-Arab”) have joined in the condemnation of the 
Israeli reprisals policy. It also fails to account for a similar “bias” in the 
Mixed Armistice Commissions which have frequently held Israel respon- 
sible for breaches of the Armistice." One is forced to consider the pos- 
sibility that, whether or not some Members were biased, the Council as 
a whole has usually taken a view which would seem objectively to be right. 

However, bias is not the only Israeli argument, for it appears that 
rejection of the Councils authority is also based upon the view that the 
Council is ineffective °° and weakened, morally, by the conduct of its own 
members,” 


88 U.N. Doc. S/PV. 1462, p. 52. 

87 The U.K. could, of course, maintain that a similar “anti-colonialist” bias lay 
behind the Counciľs condemnation of her action in the Yemen reprisal in 1964; and 
the U.S. would certainly find a general bias against her on any Viet-Nam incident. 
So, too, would Portugal in respect of the Council’s condemnation of the attacks on 
Zambia (S/Res/268 (1969)), on Senegal (S/Res/273 (1969)), and on Guinea (S/ 
Res/290 (1970)). 

88 U.N. Dee. S/PV. 1401, p. 4: statement on March 21, 1968, in the course of the’ 
debate on the Karameh incident. 

89 Israel declined to participate in the Syrian-Israeli MAC after 1951 and gave as 
her reason that she could no longer rely on the impartiality of the Chairman. Even 
if this was justified, the fact still remains that, on the whole, the MAC’s tended to 
find Israel responsible more frequently than the other parties for breaches of the 
Armistice. 

80 See Prime Minister Eshkol’s statement to the Israeli Cabinet on Nov. 27, 1966: 
“The majority in the Security Council ignored the causes of the tension that exists 
on Israel’s borders and dealt unilaterally with the results of one incident alone. . . 
So long as the Security Council has nct adopted effective measures to stop the ag- 
gressor, it is the duty and the right of an attacked State to defend itself . . .” 
(Keesing’s Contemporary Archives, 1967-8, 21819). The allegation of “one-sided- 
ness” is to some extent supported by the abstentions of members like the U.S.A. and 
U.K. which have opposed the Council’s refusal to condemn guerrilla activities lead- 
ing to Israeli reprisals (see above, note 75). 

21 Mr. Eban suggested that anti-Jewish discrimination could alone explain Israel’s 
isolation: “I have no other explanation for the fact that the Soviet Union, which 
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(b) Is the Council ineffective? 


Any view on the Council's e£ectiveness is conditioned by the expecta- 
tions with which one begirs. If the expectation was that the Council 
would itself take action safeguarding Israel from all attack, then the 
Council has certainly been inefkective: but the expectation is unrealistic 
and, coming from Israel (which opposed the stationing of UNEF on Israeli 
soil and still opposes more than a minimal rôle for UNTSO), somewhat 
surprising. Moreover, ineftectiveness in this sense is somewhat irrelevant 
to the issue of reprisals: it is highly relevant to Israel’s case for maintain- 
ing her right of self-defense, bul hardly relevant to the question whether 
Israel should go beyond self-de‘ense and engage in reprisals which are 
prima facie unlawful. Were this not so, the “ineffectiveness” of the Coun- 
cil—which in the sense used abeve is common ground in more situations 
than the Middle East—would justify any Member State in totally rejecting 
the Charter prohibitions on the ure of force. 

The more germane question is whether the Security Council pronounce- 
ments are effective in the sense of influencing the “decision-makers.” Israel 
would appear to have adopted tke view that it will not now be influenced 
by these pronouncements. This is probably not completely the case in 
practice, for no state lightl, incurs the burden of defending itself in 
more than one international orum, in the press ard before world opinion 
if this can be avoided. And it apoears clear that world opinion is affected. 
The Council’s condemnations reach the headlines throughout the world 
and, certainly in Western Ecrope, the era of reprisals and condemnation 
which has occurred since the Jure, 1967, war has seen a marked shift of 
sympathy away from Israel. It is doubtful whether, without Security 
Council condemnation, the Pope®? would have seen fit to condemn the 
Israeli action in the Beirut reid. Thus, Israel is forced to make a choice 
between abandoning its reprisals policy and suffering increasing loss of 
public sympathy.* 

The Arab states are probably only marginally affected; an assessment 
is difficult because, in practice, the majority of pronouncements have gone 

“against Israel, not the Arab states. But the Egyptian stance over free 
passage through the Suez Canal “which was opposed by the Council but 
maintained in spite of it) °% and the pre-June, 1967, support for the Pales- 
tine Liberation Organization end Army (despite the terms of the Armistice 
Agreements and Council resoluticns) and post-June, 1967, encouragement 


invaded Czechoslovakia, can condemn alleged Israeli ‘aggression’ at the U.N. without 
the public gallery bursting into lauzhter” (Time Magazine, Jan. 10, 1969, p. 28). 

92 Blum, loc. cit. 92, regards even che Pope as biased, taking the somewhat un- 
charitable view that the Pope was ‘nfluenced by the large numbers of Roman- Catholics 
in the Lebanon. 

98 This is the same kind of choice mede by the U.S.S.R. over Hungary and Czecho- 
slovakia, or by France and the U.K. over Suez, or the U.S. over Viet-Nam: the loss 
of public sympathy is not dependent on Security Council condemnation, but it is 
surely aggravated by it. 

4 Security Council Res. 95 (1951) and 118 (1956). 
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of guerrilla activities would suggest that the Council’s influence is not 
great. And it is surely true that, at the level of the guerrilla movements 
themselves, the impact of any Security Council pronouncement on the 
legality of their actions would be minimal. 

Thus, it seems likely that, simply as pronouncements, the Security 
Council resclutions have little real effect other than as one additional 
factor in the many which tend to shape world opinion. This can scarcely 
be accepted as adequate to maintain respect for these pronouncements 
and, demonstrably, it has not been edequate to check the growing prac- 
tice of reprisals in the Middle East. 

There remains the possibility that the Council might seek to achieve 
effectiveness by resort to its own punitive measures under Chapter VII. 
One of the least impressive aspects of Security Council action has been the 
frequency with which it has, in condemning reprisals, conveyed a threat 
of sterner action **—-presumably meaning the use of its preventive or en- 
forcement powers under Chapter VI]—but yet never seriously considered 
the possibility of enforcing respect for its authority. The threat has 
lost all conviction and is now apparently without any deterrent effect 
whatever. Of course, the difficulty is that, while the Council can produce 
sufficient unanimity to condemn a reprisal action, a proposal to take sanc- 
tions against either the Arab or the Israeli side would be far more difficult 
for the Permanent Members to support. However, if we reject military 
sanctions as patently impossible, there yet remains a variety of measures 
available to the Council. 

Practice in relation to South Africa, Portugal and Rhodesia (none of 
them a more serious threat to world peace than the Middle East situation) 
has shown a range of “sanctions” extending from calls for the cessation 
of arms supplies and the suspension of economic aid to full economic 
sanctions. It would seem likely that the parties to the Middle East 
conflict are more susceptible to these sanctions than South Africa, Portu- 
gal and, pcssibly, even Rhodesia, so that arguments about the proved 
ineffectiveness of such sanctions are not necessarily convincing.®* Sanc- 
tions in the form of an embargo or calculated restraint on arms supplies , 
to the area ought to be perfectly possible. There is, in fact, something 
ludicrous about a situation in which the Council condemns reprisals, but 
individual Members continue to provide the arms with which those re- 
prisals are executed (and even more ludicrous when the United Kingdom 

9 U.N. Doc. 8/7498, adopted on Nov. 25, 1966, envisaged “more effective steps as 
envisaged in the Charter to ensure agairst the repetition of such acts.” S/Res. 270 
(1969), following the August, 1969, air attack on South Lebanon, referred specifically 
to the possibility of “further and more effective steps as envisaged in the Charter to 
ensure against repetition of such acts.” Also S/Res. 268 (1969), condemning Portu- 
- gal for the attack on the Zambian village of Lote, threatened “to consider further 
measures” if Portugal continued raids cr: Zambia. Successive threats of sanctions, 
never implemented, can do little to enhance the reputation of the Security Council and 
were best not uttered at all. 

96 Apparently the threat by the U.S. to cease economic aid to Israel was the means 


whereby the Israeli project for diverting the River Jordan in 1953 was stopped. Burns, 
Between Arak and Israel 11 (New York: Obolensky, 1963), 
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supplies to Jordan the missiles necessary to destroy the aircraft which the 
United States has supplied to Israel).°’ This is, therefore, a perfectly 
possible choice for the Security Council: if, for domestic or other reasons, 
its Members are not prepared to make that choice in the face of growing 
contempt for the authority of the Council, then those Members must 
face the probability that the Council’s pronouncements will soon become 
almost totally irrelevant. 

There is, of course, a speccal difficulty in a policy of sanctions which is 
directed to the suppression cf guerrilla activities, for guerrilla movements 
are notoriously more immune from sanctions than are governments. How- 
ever, guerrilla movements are financed and supplied to a large extent 
from external sources, so thet any sanctions policy with this aim would 
have to envisage the possible extension of economic pressure to the 
states which are the source of supply.” One final argument against sanc- 
tions in a situation like the Middle East is its inequity in the sense that 
states like the United Kingdcam, the United States, and the U.S.S.R. have, 
arguably, perpetrated greater offenses against international peace than 
those which may be committed by the states of the Middle East, and 
sanctions against the former cannct be contemplated. The argument is 
unconvincing. Given that the essential aim of the Council is to main- 
tain world peace, if, say, en attempt at sanctions against the U.S.S.R. 
is likely to make an even greater threat to world peace, while sanctions 
in the Middle East may prcmote world peace, “equity” has nothing to 
do with it. The selectiveness of the policy is justified by the primary 
aim in view. 


5. THE CRITERIA OF THE “REASONABLENESS OF REPRISALS AS A 
GumE TO A Pouicy or RESTRAINT 


As indicated earlier,” there is evidence to suggest that reprisals satisfy- 
ing certain criteria of reasonableness may avoid condemnation by the 
Security Council even though the Council will maintain the general 
proposition that all armed reprisals are illegal. Even an indifference to 
‘Security Council attitudes may still leave a state persuaded of the po- 
litical wisdom of a policy of reasonableness. It may still be concerned 
about the attitudes of individual states (which may, incidentally, find 
it difficult to depart too far, in their individual capacity, from the stand- 


07 For a summary of the arms rece in the Middle East after June, 1967, see Hurewitz, 
Middle East Politics: The Militar, Dimension 484-488 (New York: Praeger, 1967). 
The lack of any coherent policy among Council members is evident from the U.S. 
sale of 50 F.4 Phantom jets to Israel and Frances embargo on fighter aircraft and 
spares to Israel: see the New York Times, Dec. 28, 1968, Jan. 12, and July 11, 1969. 

98 This eventuality might also arise if, in due course, a peace settlement is agreed - 
between the states of the region bat is rejected by the guerrilla movements; it might 
be that these guerrilla movements would remain as the only recalcitrant elements in an 
otherwise agreed settlement and, therefore, that sanctions would have to be applied 
to them. The various guerrilla organizations appear to find common ground in their 
rejection of the Security Council resolution of Nov. 22, 1967. 

89 Pp, 8-14 above. 
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they have taken in the Council) or, more generally, about the state's 
image in world public opinion. It may even decide that restraint might 
be reciprocated and that a general lowering of tension is in its own interest. 

Thus, there is utility and purpose in clarifying the kinds of criteria of 
reasonableness which practice presently suggests are relevant. These have 
been admirably summarized by Falk% in the form of a “framework” 
embodying “certain general policies” and merit citation in full: 


(1) That the burden of persuasion is upon the government that 
initiates an. official use of force across international boundaries; 1% 


(2) That the governmental user of force will demonstrate its de-. 


fensive character convincingly by connecting the use of force to the 
protection of territorial integrity, national security, or political in- 
dependence; 

3) That a genuine and substantial link exists between the prior 
commission of provocative acts and the resultant claim to be acting 
in retaliation; 1° 

(4) That a diligent effort be made to obtain satisfaction by per- 
suasion and pacific means over a reasonable period of time, including 
recourse to international organizations; +°° 

(5) That the use of force is proportional to the provocation and 
calculated to avoid its repetition in the future, and that every pre- 
caution be taken to avoid excessive damage and unnecessary loss of 
life, especially with respect to innocent civilians; +4 

(6) That the retaliatory force is directed primarily against military 
and para-military targets and against military personnel; *° 

(7) That the user of force make a prompt and serious explanation 
of its conduct before the relevent organ(s) of community review and 
seek vindication therefrom of its course of action; 

(8) That the use of force amounts to a clear message of communi- 
cation to the target government so that the contours of what con- 
stituted the unacceptable provocation are clearly conveyed; 

(9) That the user of force cannot achieve its retaliatory purposes 
by acting within its own territorial domain and thus cannot avoid 
interference with the sovereign prerogatives of a foreign state; 1°° 

(10) That the user of force seek a pacific settlement to the un- 
derlying dispute on terms that appear to be just and sensitive to 
the interests of its adversary; 

(11) That the pattern of conduct cf which the retaliatory use of 
force is an instance exhibits deference to considerations (1)—(10), 
and that a disposition to accord respect to the will of the interna- 
tional community be evident; 

(12) That the appraisal of the retaliatory use of force take account 
of the duration and quality of support, if any, that the target govern- 
ment has given to terroristic enterprises.*°? 


Certain comments on these twelve heads seem appropriate. Head (2) 
is perhaps too demanding within the context of reprisals and, indeed, 
tends to blur any distinction between reprisals and self-defense. It would, 
in practice, be difficult to apply so rigorous a test to a reprisal for guer- 
rilla activities within occupied territory (for how is this necessarily re- 


100 Loc. cit. 441-442. 101 Pp, 20-21 above. 
102 Pp. 18-15 above. 103 P3, 16 above. 
104 Pp, 11—12 above. 105 Pp, 12-13 above. 


106 Pp, 20-21 above. 107 Pp. 19-20 above. 
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lated to the claimant state’s “territorial integrity, national security, or 
political independence’?) or even, for example, to reprisals for attacks 
on civil aircraft. This is not to deny that the claimant state may invoke 
self-defense of its military installations in occupied territory or its civil 
aircraft, or, if self-defense is demonstrably ineffective as a means of pro- 
tection, may invoke reprisals. But it is perhaps too restrictive to insist 
that reprisals should be limited to situations involving a need to protect 
“territorial integrity”, etc. Indeed, this introduces the broader concept 
of self-defense and becomes applicable only by use of the “accumulation 
of events” theory which the Security Council has generally rejected. 
Hence, given the scope of the other heads, this Head (2) is probably 
unnecessary in relation to reprisals. 

On somewhat similar reasoning, Head (10) may broaden the issue 
overmuch. Obviously, public sympathy will be greater towards a party 
actively seeking settlement of the underlying dispute, but the Security 
Council practice has been tc concentrate on the specific act of reprisal, 
and it may be excessive to demand not only that in the specific circum- 
stances the reprisal be reasonable but also that the claimant state be act- 
ing reasonably in relation to the basic dispute underlying the tension. 

The only other reservation this author would have is as to the use of the 
notion of prior provocative acts (Heads (3) and (8)) rather than prior 
illegal acts: the notion of “illegality” is not easy, but it is far less ambig- 
uous and more in accord wizh established doctrine than that of “provo- 
cation.” For the rest, the insistence upon burden of proof (Head (1)), 
substantial link (Heads (3) end (&)), efforts at pacific settlement (Head 
(4)), proportionality (Head (5)), confinement to military targets (Head 
(6)), community review (Head (7)), necessity to go beyond territorial 
self-defense (Head (9)), respect for the will of the community (Head 
(11)) and responsibility for guerrilla activities (Head (12)) seems not 
only right but also in accord with the prevailing trends as revealed in 
Security Council debates. Cne might usefully add that the burden of 
proof should extend to the question why the claimant state found legiti- 
mate self-defense impossibly restrictive and found it necessary to resort 
“to reprisals at all. 

Whatever the intrinsic merits of these criteria or this “framework,” to 
use Falk’s expression, and however desirable it may be for the decision- 
makers of states undertaking reprisals (or of other states reviewing their 
conduct) to accept these guides to restraint, in final analysis one must 
face the question: What if they do not? This question is unavoidable for, 
on the past record, there is no strong indication that the Falk framework, 
or any appeal to reasonableress and restraint, is likely to stay the de- - 
teriorating pattern of behavior. 

As suggested above, one possibility is that the Security Council might 
consider the desirability of limited sanctions designed to reinforce its 
authority and deter unreasonable reprisals. The other possibility, some- 
what separate from this, is to consider institutional devices which may 
assist states in pursuing a policy of restraint. It is to this that we must 
now turn. 
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6. INSTITUTIONAL DEVICES FOR FActT-FINDING 


The retention of a system of “community review” of any reprisal action 
is fundamental to any policy of restraint and, normally, the Security 
Council will be the organ of review. Such review is, of course, essential 
if sanctions are in contemplation and, even apart from this, the possibility 
of review constitutes an important psychological deterrent to those con- 
templating reprisals. However, no system of review can operate satis- 
factorily without facilities for independent fact-finding: it is rarely satis- 
factory to rely entirely on the evidence adduced by the parties. Moreover, 
in situations where mutual distrust arises from the holding of different 
views about the facts, the production of evidence independently of both 
parties may help to allay that mistrust. 

The Security Council, in dealing with incidents arising out of the Mid- 
dle East conflict, has been assisted both by UNTSO and UNEF °” to a 
considerable degree. Both organs have transmitted reports which have 
assisted the Council in assessing the responsibility for specific incidents, 
although on various occasions the Council has obviously been hampered 
by inadequate factual information.1*° In considering the complaint by 
Guinea of invasion by Portuguese forces on November 22-23, 1970, the 
Council established a fact-finding commission.™! Other situations, such 
as the sinking of the Israeli destroyer Eilat or the attack on the U.SS. 
Maddox (leading to the Gulf of Tonkin reprisals), which involved disputes 
about the location of the vessels, have arisen in which the Security Council 
had no U.N. observer machinery capable of assisting in verifying the 
facts. Moreover, along the Jordan River and the Israeli-Lebanon border 
there is no UNTSO observer activity, so that two areas vital to the control 
of reprisals in the Middle East are devoid of U.N. fact-finding machinery.“ 


108 One cannot exclude the possibility that organs of regional arrangements will 
afford other organs of review in situations ‘arising between members. The El Salvador- 
Honduras ecnflict of July, 1969, the “football war,” would provide a possible situation 
of this kind and, in fact, O.A.S. mediation was accepted. À 

103 A useful description of the observer functions of these two organs can be found 
in Wainhouse, International Peace Observation (Baltimore: The Johns Hopkins Press, 
1966), and in Burns, Between Arab and Israeli (New York: Obolensky, 1963). For 
a brief description of these and other U.N. fact-finding bodies see Report of the 
Secretary General on methods of fact-finding, U.N. Doc. A/5694, May 1, 1964. 

110 The “neutral” resolution proposed by the U.S. and U.K. after the Kibbutz Dan 
incident in November, 1964 (U.N. Doc. 8/6113, 19th Year, Supp for Oct., Nov. 
and Dec., 1964, p. 318), was largely because of inadequate facts (see U.K., 1165th 
Meeting, p. 13) and, in the event, no resolution at all was adopted. Similarly, after 
the fighting in the Lake Tiberias area in March, 1962, and in face of an inconclusive 
report from the UNTSO Chief-of-Staff Von Hom {U.N. Doc. 8/5102 and Add. 1), 
the U.K. representative spoke of “the miserable paucity of hard facts on which to 
base a complete and just assessment of where the balance of right and wrong lies... 
This, of course, is absolutely no fault of the Truce Supervision Organisation, which 
has been severely handicapped in the exercise of its functions...” (17th Year, 1003rd 
Meeting, p. 6). 

111 Res, 289 (1970), U.N. Doc. S/10099 and Add. 1. 

112 For the Secretary General’s proposal for observers on the Lebanon border, see 
an exchange of letters dated Aug. 16, 1969, Aug. 18 (Lebanon), and Aug. 25 (Israel): 
Israel rejected the proposal because it was made on the basis of the 1949 Armistice 
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The desirability of accurate reporting of the facts seems so obvious as 
to need no stress.*** In practice, however, even the fairly sophisticated 
machinery of UNTSO has proved inadequate. Experience would sug- 
gest that specific improvements to any fact-finding machinery likely to 
be concerned with reprisals would be the following: 

(1) The terms of reference of the fact-finding bodies should stem from 
the Security Council (or other review organ) and not be dependent upon 
the agreements of the parties. 

(2) Decisions on the interpretation and application of those terms of 
reference to specific cases shculd rest with the review organ and not the 
parties.745 

(3) The fact-finding process should ideally be a continuing one, ie. 
involving a continuing scrutiny of the compliance with any armistice, 
truce or cease-fire or inviolab‘lity of a border and not limited to investi- 
gating a complaint after the event.1* 

(4) Observers should have power of investigation of witnesses, though 
without power of compelling evidence to be given.” 


Agreement. The U.S. abstained from voting on S/Res. 285 calling for the withdrawal 
of Israeli forces from Lebanese territory on the ground that, because UNTSO did 
not operate on that border, the Security Council lacked an objective report of the facts. 

118 For the view that fact-finding cannot be objective and is not necessary to pre- 
vent recurrence (and that the allocation of blame is undesirable), see Franck and 
Gold, “The Limits of Perceptual Objectivity in International Peace Observation,” in 
The Middle-East Crisis: Test of Irternational Law, 33 Law and Contemporary Prob- 
lems 183-193 (1965). This argument appears to rely on the neuro-chemistry of visual 
perception and, as there stated, is totally unconvincing to this author. No lawyer 
would claim complete accuracy for any technique of adcucing evidence. Indeed, 
legal systems involve rules of evidence and techniques of proof and cross-examination 
which assume unreliability of witnesses, etc., but which equally assume that, by these 
rules and techniques, it is possible to weigh evidence and arrive at a reasonably 
accurate version of the facts. This author does not accept that neuro-chemistry has 
demonstrated the falsity of that assumption and even less that the conclusion that 
it is unproductive to assess blame is justified in situations like the Middle East. 

114 For detailed argument on th:s point, demonstrating how, with terms of refer- 
ence dependent solely on the agreement of the parties, it becomes possible for the 
parties to frustrate the supervision. machinery, see Wainhouse, op. cit. 268-269, 272. 
This is not to suggest that, as a peacekeeping organ, an observer mission may not 
need the consent of the host state. The contention advanced above is that, once 
consent is given and agreement s2cured to terms of reference, these terms of refer- 
ence should be contained in a Security Council resolution, and be interpreted by the 
Security Council. 

115 Many disputes of this characier arose out of the Arab-Israeli Armistice Agree- 
ments. For a useful summary of the dispute over the Israeli project to drain Lake 
Huleh, which also involved a dispute on the competence of the MAC, see Higgins, 
United Nations Peacekeeping 1946-1967: Documents and Commentary 86-99 (Lon- 
don: Oxford University Press, 1969) 

116 This was the case with the Arab-Israeli MAC’s: see Wainhouse, op. cit. 272. 

117 Thus, observers should be accorded the right to question civilians, army officers, 
government officials, ete. Refusal to testify or to allow such testimony to be taken 
would be made a matter for repost to the review organ which would be free to 
draw its own conclusions. This extensive power of investigation would also suggest 
that military officers, such as the UNTSO observers, might usefully be supplemented 
by civilian international officials with police or legal training. 
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(5) The observers should be accorded freedom of movement on both 
sides of any frontier, ADL or cease-fire line.™* 


It may well be that one party will either refuse to accord these opti- 
mum conditions for fact-finding or, having initially accorded them, frus- 
trate them in practice; such conduct will imevitably, and rightly, affect 
the review organ’s judgment on questions of responsibility for reprisals 
and, if this be regarded as “bias” or judgment ‘contrary to the facts, the 
aggrieved party will have no one but itself to blame. Thus, obstruction 
of optimum fact-finding will create a presumption against the reasonable- 
ness of a party's case. 

The purely fact-finding or observer function may not, of course, be 
sufficient in situations when frequent violations of frontiers or cease-fire 
lines are occurring: and it is this situation which is most likely to give 
rise to reprisal action. In this situation, while fact-finding remains essen- 
tial, there are basically two devices which can help: first, the “interposi- 
tion” force (like UNEF) with power to prevent infiltrations; “° second, 
the establishment of a buffer zone or “no man’s land” which may reduce 
the risk of infiltration and facilitate its detection. Obstruction of these 
expedients by a party could also provide a presumption against the rea- 
sonableness of its case on reprisals. 

It may also be the case that, with frequent but small-scale violations 
or even small-scale reprisals, the Security Council is not an appropriate 
review organ and a local, lower-pcwered forum is desirable. This, es- 
sentially, was the idea behind the Mixed Armistice Commissions estab- 
lished pursuant to the four Arab-Israeli Armistice Agreements.!2° A pos- 
sible variant would be a body independent of the parties, but charged 
with fact-finding and conciliation and empowered to render reports +° 
which could ultimately be reviewed by the higher review organ such as 
the Security Council. The Israeli criticism of the MAC’s was that: “All 
the Commissions could do was to establish guilt and censure the guilty. 
They could not take preventive or even deterrent action.” +? 


138 By a note of Oct. 5, 1956, Israel informed the Chief-of-Staff of UNTSO that * 
observers had no permission to investigate incidents occurring within Israel: see 
Burns, op. cit. 172. Obviously, this restriction is crippling if it is to be applied 
to guerrilla activities. For Security Council insistence on full freedom of movement, 
see Res. 85/3575 and 8/3605. 

119 For UNEF’s limited power to apprehend infiltrators in a zone 500 meters from 
the ADL (anc only on the Egyptian side’ and, after interrogation, to hand them over 
to local police, see UNEF: Summary Study of the Experience derived from the estab- 
lishment and operation of the Force, Report of the Secretary General, U.N. Doc. 
A/3943, Oct. $, 1958. 120 P, 4 above. 

121 The Commission on Human Rights, operating under the European Convention 
on Human Rights, is such a body which, although not concerned with reprisals, might 
offer a useful model: its reports are reviewable by the European Court of Human 
Rights if appeal is made to that body, and, ultimately, by the political organ, the 
Council of Ministers. 

122 Eytan, The First Ten Years 99-100 (London: Wiedenfeld and Nicholson, 1958). 
Mr. Eytan was the Director General of the Israeli Foreign Ministry. 
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This, with respect, seems a scmewhat misplaced criticism. It could 
scarcely be a function of the MAC’s to prevent or deter: that function 
might have been entrusted to a body like UNTSO or UNEF, capable of 
physical deterrence, but the Israeli Government was never, in fact, in 
favor of enlarged functions for either of these organs. The criticism 
has, however, some validity if applied to the absence of any enforcement 
by the Security Council of its injunctions against both violations of the 
armistice agreements and reprisals, 

Indeed, the Middle East experience rather suggests that the various 
forms of machinery for observation, fact-finding, limited deterrence and 
even intermediate review o- responsibility operate adequately only in a 
situation where both parties have an overriding interest in maintaining 
local peace. They all, therefore, have a vital rôle to play in reducing 
the risks of reprisals. 

But, at the stage where one or both parties decide that their interest 
lies in an aggravation of the situation, either by initiating activities 
likely to cause reprisals or by taking reprisals, none of these devices will 
operate effectively unless they are backed by the authority of the Se- 
curity Council and a determination by that body to bring real pressure 
to bear. Thus, in the final analysis, any approach to the problem of 
restraining resort to reprisals must involve three elements: (1) the serious 
consideration of guides to moderation by decision-makers (e.g., the Falk 
“framework” ) so as to contain reprisals within limits of reasonableness; 
(2) the establishment of appropriate and effective machinery for fact- 
finding and intermediate review by impartial agencies, with authority de- 
rived from competent international organs rather than the parties; (3) 
the application of constraint, in the form of sanctions, by the competent 
organs of final review such as the Security Council or, exceptionally, an 
appropriate regional body, cesigned to ensure compliance with authorita- 
tive censure of any policy of reprisals or illegal activities likely to give 
rise to reprisals. 

Even if this optimum, three-angled, effort to restrain reprisals is 
attempted—an ambitious enough undertaking—a final caveat is necessary. 
In a situation so serious as to merit consideration of forceful reprisals by 
the parties, a policy of restraint remains a temporizing device: it seeks 
to contain a highly dangerous situation rather than solve it. Thus, so 
long as the international community can offer no prospect of settlement 
of the fundamental issues, the policy of restraint will be in jeopardy and 
the spiral of threat and counter-threat, of attack and reprisal, will remain 
a distinct possibility. 

This approach obviously contains a judgment about policy which may 
be highly debatable. But the judgment is that reprisals have proved to 
be productive of greater violence rather than a deterrent to violence. 
From this flows an insistence upon minimizing reprisals and an argument 
for establishing presumptions against the reasonableness of the conduct 
of whichever party frustrates the techniques of fact-finding, interposition, 
review, etc., which are conceived as aids to restraint. 
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METHODS TO EXPEDITE ENVIRONMENT 
PROTECTION: INTERNATIONAL ECOSTANDARDS 


By Paolo Contini and Peter H. Sand * 


INTRODUCTION 


Public concern over the environmental crisis has begun to stimulate not 
only action on the local and national level but also proposals for new inter- 
national efforts, mobilized especially by current preparations for the United 
Nations Conference on the Human Environment scheduled to be held at 
Stockholm in June, 1972.1. Some of these proposals are being presented in 
the form of draft conventions, such as the Draft Convention on Conserva- 
tion of the World Heritage, prepared by the International Union for Con- 
servation of Nature and Natural Resources (IUCN), and the Draft Con- 
vention for the Regulation of Transportation for Ocean Dumping, prepared 
by a U.N. inter-governmental working group on marine pollution.’ 


* Mr. Contini is the Legal Counsel of the Food and Agriculture Organization of the 
United Natiors (FAO). Mr. Sand is Legal Officer, Legislation Branch, Legal Office 
of FAO. This article is a revised version of a paper prepared by the FAO Legal 
Office and submitted to the Second Session of the Preparatory Committee for the 
United Nations Conference on the Human Environment (A/CONF. 48/PC II/CRP. 3; 
February, 1971). The views expressed herein are those of the authors and are not 
to be attributed to FAO. 

1 See U.N. General Assembly Res. 2398 (XXIII) of Dec. 3, 1968; 2581 (XXIV) of 
Dec. 15, 1969; and 2567 (XXV) of Dec. 14, 1970. Cf. the Report of the U.N. 
Secretary General to the 47th Session of the Economic and Social Council (1969): 
“Problems of the Human Environment” (E/4667), updated summary in “The Human 
Environment: New Challenge for the United Nations,” 8 U.N. Monthly Chronicle 
35-48 (February, 1971); and the reports of the “Preparatory Committee for the 
U.N. Conference on the Human Envircnment” for its three working sessions held 
in New York in November, 1970, Geneva in February, 1971, and New York in Sep- 
tember, 1971 (A/CONF. 48/PC. I, II, III). 

2 See the Introductory Note on the World Heritage Foundation, U.N. Doc. A/CONF. 
48/IWGC., I/2 (July, 1971), and the revised IUCN Draft (5) Convention on Con- 
servation of the World Heritage (October, 1971); see also the Draft Convention for 
the Conservation of Cultural Sites prepared by UNESCO pursuant to its General 
Assembly Res. 3.412 (1968): Avant-Projet de Convention concernant la protection 
des monuments, des ensembles et des sites de valeur universelle, UNESCO Doe. 
SHC/MD/17, Annex II (June, 1971). Other IUCN texts considered by the inter- 
governmental working group on conservation for possible inclusion in the agenda 
of the Stockholm Conference are: the Convention on Conservation of Wetlands of 
International Importance (opened for signature at Teheran on Feb. 3, 1971), the 
Draft Convention on Export, Import and Transit of Certain Species of Wild Animals 
and Plants {see note 58 below), and the Draft Convention on Conservation of Cer- 
tain Islands for Science; see U.N. Docs. A/CONF. 48/IWGC. I, 4-6 (July, 1971), 
and the Progress Report A/CONF. 48/PC. 11/Add. 3 (September, 1971). 

3 U.N. Conference on the Human Environment, Report of the Second Session of the 
Intergovernmental Working Group on Marine Pollution (Ottawa, November, 1971), 
U.N. Doc. A/CONF. 48/IWGMP. II/5 (1971); cf. the Draft Convention on the 
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Together with new programmatic instruments, like the Draft Universal 
Declaration on the Human Environment which is currently being pre- 
pared by a U.N. inter-governmental working group for submission to the 
Stockholm Conference,‘ inteznational conventions may indeed be a useful 
way of formulating certain basic principles of conduct in this compara- 
tively new sector of international relations. It may be doubted, however, 
whether traditional treaty techniques will prove to be suitable for meet- 
ing the technical requirements of effective “ecomanagement”® on the 
global or regional scale, once international action passes from the declara- 
tory to the operational stage. Environmental problems characteristically 
require expeditious and flexible solutions, subject to current up-dating 
and amendments to meet rapidly changing situations and scientific-tech- 
nological progress. In contrast, the classical procedures of multilateral 
treaty-making, treaty acceptance and treaty amendment are notoriously 
slow and cumbersome.® 

If international standards for environmental quality are to be set by 
diplomatic negotiations, the technical components of those standards may 
well be outdated by the time agreement is reached, and even more so 
by the time.the agreement enters into force. As the 1969 UNITAR Study 
on Wider Acceptance of Multilateral Treaties convincingly shows, there 
are definite patterns in the “tempo of acceptance” of treaties, which 
postpone the date of effectiveness to somewhere between two and twelve 
years after formal agreement has been reached.” Professor Ago’s report 
to the International Law Commission in 1968 underlined the fact that 
delayed and fragmentary azceptance can jeopardize or even paralyze 
international regulation. The same difficulties beset the traditional meth- 
ods of treaty revision, with added problems where there is a coexistence 
of divergent subsequent tresty versions as a result of amendments rati- 


Control of Marine Pollution by Dumping from Ships and Aircraft, adopted at Oslo 
on Oct. 22, 1971, by a conference of states bordering the Northeast Atlantic. See also 
the Draft Convention on Environment Cooperation among Nations endorsed in principle 
by Res. No. 14 of the Belgrade Conference on World Peace Through Law in July, 1971 
(Fleischer, Draft Convention on Environment Cooperation among Nations, World 
Peace Through Law Center, Pamphlet Series No. 16, 1971), and summarized by the 
author in 7 Texas Int. Law J. 73 (1971). 

4 Draft preamble and fundamental principles presented at the 3rd Session of the 
Preparatory Committee for the U.N. Ccnference on the Human Environment (Sep- 
tember, 1971), on the basis of zovernment replies to a questionnaire circulated in 
December, 1970. See Report A/CONF, 48/PC, 12 (1971). 

§ Mayda, Environment and Rescurces: From Conservation to Ecomanagement (1967, 
2nd ed. forthcoming, 1972). 

6On the shortcomings of lawmaking by international treaty, particularly as com- 
pared to domestic legislation, see. e.g., 1 Hudson, International Legislation XIIJ-LX 
(1931); Eagleton, International Government 183-201 (3rd ed., 1957); Jenks, The 
Common Law of Mankind 183-184 (1958). 

T U.N. Institute for Training and Research (UNITAR), Toward Wider Acceptance 
of U.N. Treaties 34-40 (1971). 

8 Ago, “The Final Stage of the Codification of International Law,” LL.C., 20th 
Sess. (U.N. Doc. A/CN. 4/205/Rev. 1) (1968); and cf. Ago, “La fase conclusiva 
dell’opera di codificazione del ciritto internazionale,” 44 Archivio Giuridico (6th 
ser.) 15-58 (1968). 
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fied by some, but not all, original parties to a treaty. The effectiveness 
of treaties in our specific subject area is further reduced and delayed by 
the fact that international rules for environment protection can rarely 
be self-executing and normally require implementing national action in 
order to become enforceable. 

It is true, of course, that most of these handicaps have long been mown 
to exist, and that in spite of them the area covered by conventional in- 
ternational law has steadily expanded. It is also true, however, that 
these shortcomings of the treaty method represent, in the words of 
Wilfred Jenks, “the heritage of the past and not the pattern of the future.”® 
What will be crucial for future environmental management is the ca- 
pacity of a system of norms to respond adequately to a constant change 
of situations, including crisis situations, and to accelerating technological 
progress. If the classical treaty, that “sadly overworked instrument,” +° 
lacks this capacity, it becomes necessary to explore alternative methods." 


I. Tae EMERGING Concert oF INTERNATIONAL “STANDARDS” 


One distinctive element of most contemporary action plans for inter- 
national environment protection—and notably of those formulated by 
scientists—is the call for common international standards, by which en- 
vironmental degradation is to be monitored and controlled* Tech- 
nically, the term is understood by reference to existing or proposed national 
standards (such as air quality standards, water quality standards, food 
quality standards, effluent standards, noise emission standards, toxicity or 
degradability standards),1* which are thus simply projected onto an in- 


9 Jenks, ov. cit. note 6 above, at 190. 

10 McNair, “The Functions and Differing Legal Character of Treaties,” 11 Brit. Yr. 
Bk. Int. Law 101 (1930); reprinted in McNair, The Law of Treaties 739-740 (1961). 

11 Cf, Schachter, “Goals and Strategies for Combating International Pollution,” in 
Columbia University School of Law, Proceedings, Conf. on Int. and Interstate Regu- 
lation of Water Pollution 59, at 64 (1970). 

12A recent UNITAR Study by Serwer, International Environmental Regulation: 
Means of Achieving Environmental Quality (Provisional Draft, 1971) distinguishes, 
inter alia, quality standards, discharge standards, and operational standards. The 
Preparatory Committee for the Stockholm Conference, at its 3rd Session, drew a dis- 
tinction between “criteria” and three types of “standards”: primary protection stan- 
dards, derived working levels, and action levels. The report of the inter-governmental 
working group on the universal declaration (note 4 above), Annex J at 4, also calls 
for “agreements for the establishment of international standards of environmental 
quality” (Draft Fundamental Principle No. 12); and cf. the resolution of the Inter- 
national Parliamentary Conference on the Environment (Bonn, June, 1971) for “com- 
mon environmental standards applicable to the contracting nations.” 

18 E.g., sze the recommendations for various Federal standards contained in Presi- 
dent Nixon’s Message to Congress of Feb. 8, 1971, “Progress for a Better Environ- 
ment,” H.R. Doc. No. 46, 92nd Cong., lst Sess. (1971); or the proposed “national 
emission standards” in Canadian Bill C-224 (Clean Air Act), 28th Parl, 3rd Sess. 
(1971); and cf. the “environmental quality standards” under Art. 9 of the Japanese 
Basic Law for Environmental Polluticn Control (1967, as amended in 1970); see 
“Problems of the Human Environment in Japan,” National Report Submitted by the 
Government of Japan for the U.N. Conference on the Human Environment, Annex I 
(1971). Generally on a “safe minimum standard” as an objective of conservation 
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ternational scale, presenting various national models as “possible lessons 
for international regulation of environmental quality.”** Yet technical 
standards have long (indeed, since the 19th century) been a part of 
numerous multilateral agreements ranging from telecommunications, avia- 
tion, health and meteorology to marine resources and wildlife conserva- 
tion.~ Under various names end titles, international “standards” or “prac- 
tices"—their quasi-binding force often vaguely and misleadingly couched 
in terms of “recommendations” or “international legislation’—have emerged 
as a distinct type of norms, characterized by a high degree of flexibility 
and adaptability in line with their predominantly technical-operational 
objectives. Curiously enough, although international technical standard- 
setting has thus become a major function of many inter-governmental and 
non-governmental organizations,‘® it seems to have operated below the 
lawyers’ level of visibility until quite recently,** perhaps because of the 
prevailing impression that it “concerned matters primarily of a very tech- 
nical nature.”?7 

The remarks which follow are prolegomena, calling for further research 
into the actual and potential réle of international standards as a dynamic 


policy, see Ciriacy-Wantrup, Resccrce Conservation: Economics and Policies 251- 
268 (3rd ed., 1968). 

14 Hines, “Principles of Responsibility in the United States and their Implication 
for International Organizations,” in Columbia University School of Law, op. cit. note 
11 above, at 32. 

15 Besides the activities of the U.N. agencies and other international bodies mentioned 
below (notes 20 to 58), particular reference must be mads to the industrial stan- 
dardization carried out by the non-governmental International Organization for 
Standardization (ISO) founded in 1946, which supplements the inter-governmental 
unification of measuring standards by the International Unian of Weights and Mea- 
sures (established by the Paris Convention of May 20, 1875, 1 de Martens, Nouveau 
Recueil Général des Traités (2nd Series) 633, T.S. 378, as amended on Oct. 6, 1921, 
17 L.N.T.S. 46, T.S. 673) and the harmonization of rules cn measuring instruments 
by the International Organization of Legal Metrology {established by the Paris Con- 
vention of Oct. 12, 1955, 560 U.N.T.S. 3). 

16 Some of the legal implications of standard-setting have been touched upon in 
several monographs dealing with the “lawmaking” activities of international organi- 
zations. See Merle, “Le pouvoir réglementaire des institutions internationales,” 4 
Annuaire Francais de Droit Internetional 341 (1958); Schulz, Entwicklungsformen 
Internationaler Gesetzgebung (1969); Saba, “L’activité quasi-législative des institu- 
tions spécialisées des Nations Unies.” 111 Hague Academy, Recueil des Cours 607 
(1964); Erler, “International Legislation,” 2 Canadian Yr. Bk. Int. Law 153-163 
(1964); Skubiszewski, “Forms of Participation of International Organizations in the 
Lawmaking Process,” 18 Int. Organization 790-805 (1964); idem, Uchwaly Pra- 
wotwéreze Organizacji Miedzynarodowych (1965); Detter, Law-Making by Inter- 
national Organizations (1965); Skubiszewski, “Enactment of Law by International 
Organizations,” 41 Brit. Yr. Bk. Int. Law 198-274 (1968); Yemin, Legislative Powers 
in the United Nations and Specialized Agencies (1969); and see notes 20 to 42 below. 
For recent discussions on a different kind of “standard” in the context of compara- 
tive private and commercial law see, e.g., Tune, “Standards juridiques et unification 
du droit,” 22 Revue Internationale de Droit Comparé 247 (1970). And cf., on some 
jurisprudential implications, Strache, Das Denken in Standards: Zugleich ein Beitrag 
zur Typologik (1968). 

17 Mendelsohn, comments in 1965 Proceedings, American Society Int. Law 159. 
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normative instrument, unfettered by some of the formal limitations of 
traditional treaty law. After illustrating current international practice 
with technical standards, their machinery, acceptance and implementation, 
we shall make some very tentative recommendations regarding their use 
for global or regional environmen protection, in the form of what we 
propose to call “international ecostandards.” 


II. MACHINERY FOR STANDARD-SETTING 


It is now common international practice to separate technical standards 
from basic treaty provisions. The basic treaty (which may be the con- 
stitutional instrument of an international organization or a special con- 
vention) lays down the permanent institutional framework and procedure 
for the elaboration, adoption, revision, implementation and supervision of 
standards. The technical standards (which are usually appended to the 
basic treaty in the form of annexes or schedules) provide detailed rules 
and codes of practice, drafted by technicians or scientists rather than 
diplomats or lawyers, and periadically revised by a designated inter- 
national body. While the basic treaty hardly differs from traditional in- 
ternational conventions, insofar as it is subject to diplomatic adoption 
and ratification by participating states, the technical standards as subse- 
quently adopted and revised do not require ratification and become effec- 
tive “automatically,” ie., upon mere notification of their adoption in con- 
formity with procedures laid down in the basic treaty. It is this pre- 
arranged automatic effectiveness, though frequently mitigated by a special 
opt-out procedure as described below, which distinguishes them from 
ordinary treaty provisions. Though originally conceived as a simplified 
method of treaty-amendment only, recognized as permissible under Ar- 
ticle 40 of the Vienna Convention on the Law of Treaties, the method 
gradually evolved to include also the setting of new standards on subjects 
not previously regulated in the annex to the basic treaty.® This advanced 
technique of standard-setting may indeed be considered as a genuine in- 
novation in international lawmaking. 

The idea of divorcing the adjustable “technical part” from the more 
permanent “diplomatic part” of an international treaty actually goes back 
to one of the oldest international arganizations, viz. the International Tele- 
communications Union (ITU). At its St. Petersburg Conference in 1875, 

18 Adopted on May 23, 1969, 63 AJ.L.L. 875 (1969); see the saving clause in 
Art. 40 (“unless the treaty otherwise provides”) and the ILC commentary, U.N. 
General Assembly, 21st Sess., Official Records, Supp. 9 (1966): After stating (at 62) 
that “the development of international organization and the tremendous increase in 
multilateral treaty-making have made considerable impact on the process of amend- 
ing treaties,” the Commission (at 64) explicitly refers to the displacement of the 
general rule “in some modern treaties,” citing the conventions on rail and road 
transport (notes 32, 33 below). 

19 Particularly in the case of the “recommendations” of the international ocean 
fisheries commissions (notes 39 to 43 below). See also the transition from the 
ICAN to the ICAO system noted below (note 24), and the subtle reference to 


“revision or addition” of annexes in the 1968 African Nature Conservation Conven- 
tion (note 54 below). 
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ITU decided to put certain international technical provisions into “Regu- 
lations” which could be revised periodically by administrative experts 
rather than by plenipotentiary delegates and “accepted” by the telegraph 
administrations of the contracting states rather than ratified by the usual 
diplomatic process. It is prcbable that this novel procedure drew some 
inspiration from earlier regulatory practices of the European river navi- 
gation commissions *4 and of the Universal Postal Union (UPU).” 

As a way to by-pass the dreaded diplomatic circuit, the method offered 
obvious attractions and practical advantages for technical rules and stan- 
dards in need of continuous updating by experts. It has been followed 
by an ever growing number of other international agreements, starting 
with the “technical regulatiors” contained in the annexes to the 1919 
Paris Convention on the Regulation of Air Navigation, which subse- 
quently became the model for the “international standards” adopted by 
the International Civil Aviation Organization (ICAO) as technical an- 
nexes to the 1944 Chicago Convention,?* as well as for the simplified 
amendment procedure under the 1933 International Sanitary Convention 
for Aerial Navigation.” The latter in turn became a model for the “in- 
ternational sanitary regulations” (now “international health regulations”) 
adopted under the 1946 Constitution of the World Health Organization 
(WHO) ** and for the technical schedules to the 1961 Single Convention 


20 Art. 13 of the International Telegraphic Convention, signed on July 22, 1875; 
3 de Martens, Nouveau Recueil Géréral des Traités (2nd Ser.) 614; 7 A.J.L.L. Supp. 
276 (1913). See Codding, The International Telecommunication Union: An Ex- 
periment in International Co-operation 28 (1952). The method of “technical” ad- 
justments proved so effective that the convention did not require diplomatic revision 
until 1932, when it was combined with the Radiotelegraphic Convention into the 
present ITU Convention; see ITU, From Semaphore to Satellite 65, 67 (1965); Yemin, 
op. cit. note 16 above, 63~84. 

21 On the history of international regulations for river navigation on the Rhine and 
Danube, see Baxter, The Law of International Waterways 126 (1964). 

22 Art, 13 of the Treaty Concerning the Formation of a General Postal Union, 

adopted at Bem on Oct. 9, 1874, 19 Stat. 577, 1 de Martens, Nouveau Recueil 
Général des Traités (2nd Ser.) 651; see Codding, The Universal Postal Union 107 
(1964), and Yemin, op. cit. note 16 above, &5-113. 
- 23 Adopted on Oct. 13, 1919, 11 L.N.T.S. 173, 17 A.J.LL. Supp. 195 (1923), Art. 
34, See Bouvé, “Regulation of International Air Navigation Under the Paris Con- 
vention,” 6 J. Air Law 299 (1935); and Erler, The Regulatory Functions of ICAN 
and ICAO: A Comparative Study (M>2Gill University thesis, 1964). 

24 Convention on International Civ] Aviation, adopted on Dec. 7, 1944, 15 U.N.T.S. 
995, T.I.A.S. 1591, Arts. 37, 38, 54(1), 90. See Mankiewicz, “L'adoption des annexes 
à la Convention de Chicago par le Conseil de PO.A.C.L,” in Beiträge zum Inter- 
nationalen Luftrecht: Festschrift fiir Alex Meyer 82 (1954); Cheng, The Law of 
International Air Transport 68 (19€2); Erler, Rechtsfragen der ICAO 108 (1967); 
Manin, L’O.A.C.1: Autorité Mondiale de Air 59 (1970). As distinct from the 1919 
Paris Convention, which merely provided for simplified modification of Annexes, the 
1944 Chicago Convention also provides for simplified adoption of new Technical 
Annexes. 

25 Adopted on April 12, 1933, 161 L.N.T.S. 65, T.S. 901, Art. 61. 

26 Adopted on July 22, 1946, 14 TJ.N.T.S. 185, T.1.A.S, 1808, Art. 21; and WHO, 
International Health Regulations 1869 (Ist ann. ed., 1971). Cf. Jacobini, “The 
New International Sanitary Regulations,” 46 A.J.I.L. 727 (1952); Arbab-Zadeh, Das 
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on Narcotic Drugs.” Also modeled after the ITU/ICAO pattern are 
the “standard meteorological practices and procedures” adopted as tech- 
nical regulations under the 1947 Convention of the World Meteorological 
Organization (WMO), the “standards” under the 1965 Facilitation Con- 
vention of the 1948 International Maritime Consultative Organization 
(IMCO),?° and a recent proposal for new international machinery sub- 
mitted by the International Air Transport Association (IATA). Simi- 
larly, the system of technical annexes to the 1924 Bern Conventions con- 
cerning the Transport of Goods by Rail (CIM) and concerning the 
Transport of Passengers and Luggage by Rail (CIV) * set the pattern 
for the subsequent 1932, 1952 and 1961 Bern Conventions,*? as well as 
for the 1949 Geneva Convention on Road Traffic * and the 1957 European. 
Agreement Concerning the International Carriage of Dangerous Goods by 


Verhältnis der Weltgesundheitsorganisation zu den Mitgliedstaaten (Heidelberg Uni- 
versity thesis, 1962); Codding, “Contributions of the World Health Organization and 
the International Civil Aviation Organization to the Development of International 
Law,” 1965 Proceedings, American Society Int. Law 147; Vignes, “Le règlement 
sanitaire international: aspects juridiques,” 11 Annuaire a de Droit International 
649 (1965); Yemin, op. cit. note 16 above, 181-205. 

27 Adopted on March 30, 1961, 520 U.N.T.S. 151, Art. 7; see Waddell, “Interna- 
tional Narcotics Control,” 64 A.J. I. L. 310 {1970}. See also the Vienna Convention 
on Psychotropic Substances, of Feb. 19, 1971, Art. 2; Wassermann, “UN Convention 
on Drugs,” 5 J. World Trade Law 573 (1971). 

28 Adopted on Oct. 11, 1947, 77 U.N.T.S. 143, T.LA.S. 2052, Arts. 7 (d), 10 (b), 
and the definitions given at the 2nd Congress of the WMO, Res. 17/II of 1955; see 
Detter, op. cit. note 16 above, at 228-234, and Yemin, op. cit. note 16 above, at 
161-180. 

29 Convention on Facilitation of International Maritime Traffic, adopted on April 9, 
1965, 591 U.N.T.S, 265, Art. 7. See Erler, “Regulatory Procedures of ICAO as a 
Model for IMCO,” 10 McGill Law J. 262 (1964); Alexandrowicz, “The Convention 
on Facilitation of International Maritime Traffic and International Technical Regu- 
lation: A Comparative Study,” 15 Int. and Comp. Law Q. 621 (1966). See also 
the recent camparative study by the Secretariat of IMCO, Procedure for Formulation 
and Amendment of Technical Conventions (1971), prepared for the 26th Session 
of the IMCO Council and for the 7th Session of the IMCO Assembly, IMCO Doc. 
A. VII/12 (August, 1971); and the Note by Canada, Amendment Procedures in the 
Conventions of Which IMCO is the Depositary, IMCO Doc. A. VII/12/Add. 1 
(September, 1971). 

30 IATA, Proposed Simplification of Convention-Making Procedures (1970), pre- 
pared in connection with the Hague Conference on Unlawful Seizure of Aircraft. 
An extension of the ICAO standards system to other international air law conventions 
was first proposed by Saporta, “L’élaboration du droit international aérien,” 15 Revue 
Générale de l'Air 413 (1952). 

81 Adopted on Oct. 23, 1924, 77 L.N.T.S. 367, 78 L.N.T.S. 17, Art. 60 (2) in both 
conventions, 

32 International Conventions Concerning the Carriage of Goods by Rail (CIM) and 
Conceming the Carriage of Passengers and Luggage by Rail (CIV), adopted on 
Feb. 25, 1961, 423 U.N.T.S. 321, Art. 69 (3-4) of CIM, Art. 68 (3) of CIV. For 
the formula used in the 1952 conventions, see 163 U.N.T.S. 3, 27. English text of 
the 1964 Additional Protocols in Cmd. No. 2810 and No. 2811 (T.S. Nos. 66 and 67 
of 1965). 

83 Adopted on Sept. 19, 1949, 125 U.N.T.S. 22, 94, T.LA.S. 2487, Art. 31; cf. 
Vergnaud, Les Transports Routiers Internationaux 63 (1960). 
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Road.** The international labor standards adopted under the 1919 Con- 
stitution of the International Labor Organization (ILO), though tradi- 
tionally in the form of conventions or recommendations, also use tech- 
nical schedules which are subject to simplified amendment procedures, 


` e.g., under the 1964 Convention Concerning Benefits in the Case of Em- 


ployment Injury.*® Further parallels may be found in the international 
food standards of the Codex Alimentarius elaborated jointly since 1963 
by WHO and the Food and Agriculture Organization of the United Na- 
tions (FAO), and in the Ius Commune system recently proposed in the 
United Nations Commission on International Trade Law (UNCITRAL).*% 

The technique of adjustable standards seems to have entered the field 
of environmental management first in marine conservation, beginning 
with the 1946 International Whaling Convention which provided a sim- 
plified amendment procedure for its schedule (containing “regulations” 
for the conservation and utilization of whaling resources).° This model, 
with variations, was followed by the “recommendations” procedure of the 
1952 Agreement on the Use and Conservation of the Marine Resources 
of the South Pacific,®® the 1959 Northeast Atlantic Fisheries Convention,*° 
the 1965 Protocol amendinz the Northwest Atlantic Fisheries Conven- 


84 Adopted on Sept. 30, 1957, 619 U.N.T.S. 79, Art. 14 (3); see Vergnaud (op. 
cit. note 33 above) 182; and cf. 641 U.N.T.S, 1, 

35 Convention No. 121 adopted on July 8, 1964, 47 ILO Off. Bull. No. 3, Supp. 1 
at 31 (1964), Art. 31. And cf. on various attempts to improve ILO methods of 
standard revision: McMahon, “The Legislative Techniques of the International Labour 
Organization,” 41 Brit. Yr. Bk. Int. Law 1, 68 (1968). 

36 See Joint FAO/WHO Food Standards Programme, Codex Alimentarius Com- 
mission, Procedural Manual (2nd ed, 1969); Townshend, “Food Standards: Their 
Importance, Limitations and Problems, With Special Reference to International Work,” 
in Herschdoerfer (ed.), Quality Control in the Food Industry 285 (1967); Dobbert, 
“Le Codex Alimentarius: vers une nouvelle méthode de réglementation internationale,” 
15 Annuaire Francais de Droit International 677 (1969); Karl, “Food Laws and Their 
Influence on International Trade,” 25 Food Drug Cosm. L. J. 453 (1970). 

37 See Draft International Convention Establishing a Union for Ius Commune in 
Matters of International Trade, submitted by the French delegation at the 4th 
Session of UNCITRAL (U.N. Dec, A/CN. 9/60) 3 (1971); cf. David, “Réflexions 
sur Je rôle de la Commission des Nations Unies pour le droit commercial international,” 
43 Annuario di Diritto Comparato e di Studi Legislativi, Pt. 3 (1969); and see the 
report in 8 U.N. Monthly Chronicle 38-39 (May, 1971). 

38 International Convention for the Regulation of Whaling, adopted on Dec. 2, 
1946, T.LA.S. 1849, 161 U.N.T.S. 72, Art. 5. Its predecessor, the Convention for 
the Regulation of Whaling, adopted on Sept. 24, 1931 (155 L.N.T.S. 349, 30 A.J.LL. 
Supp. 167 (1936)), did not provide for a separate schedule or amendment pro- 
cedure. See Johnston, The International Law of Fisheries 401 (1965). 

89 Adopted at Santiago on Aug. 18, 1952, 14 Revista Peruana de Derecho Inter- 
nacional 105 (1954), Art. 4. English text in U.N. Legislative Series, Laws and 
Regulations on the Regime of the Territorial Sea 724 (1957); see Zenny, Permanent 
Commission of the Conference on the Use and Conservation of the Marine Resources 


. of the South Pacific, FAO Fisheries Technical Paper No. 77 (1968), 8. 


40 Adopted on Jan. 24, 1959, 484 U.N.T.S. 157, Art. 8. See Lauterpacht, “The 
Contemporary Practice of the Uncted Kingdom in the Field of International Law: 
Survey and Comment VIII,” 9 Int. and Comp. Law Q. 276 (1960). 


“on 
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tion,*? the 1966 Convention for the Conservation of Atlantic Tunas * and 
the 1969 Convention on the Conservation of the Living Resources of the 
Southeast Atlantic. While states appear to have been more reluctant 
to abandon classical treaty methods in the area of inland water conserva- 
tion,“ despite the examples of international standard-setting provided by 
the law of river navigation,“ the 1971 Draft European Convention on the 
Protection of Freshwater against Pollution prepared by the Council of 
Europe now envisages the establishment of “minimum water quality stan- 
dards”; *® and the 1971 Draft Agreement on Water Conservation and 
Utilization in the Lake Chad Basin (prepared by FAO and the Lake Chad 
Basin Commission) provides standards for water abstraction and pollution 
control, contained in a technical annex subject to simplified amendment 
procedures.“ In other areas of international environmental control, the 
ICAO standards system since 1971 is being used to regulate aircraft noise 
certification; “® and the 1957 EURATOM Treaty empowers the Council 
of the European Communities to adopt and amend basic standards for 
maximum permissible levels of radioactive contamination.* 


41 International Convention for the Northwest Atlantic Fisheries, adopted on Feb. 
8, 1949, T.1.A.S. 2089, 157 U.N.T.S. 157, Art. 8, as amended by the Protocol of 
Nov. 29, 1965. See International Cornmission for the Northwest Atlantic Fisheries, 
Handbook 35 (1965). 

42 Adopted at Rio de Janeiro on May 14, 1966, T.I.A.S. 6767, 6 Int. Legal Ma- 
terials 293 (1967), Art. 8. See Carroz and Roche, “The Proposed International 
Commission for the Conservation of Atlantic Tunas,” 61 A.J.L.L. 673 (1967). 

43 Adopted at Rome on Oct. 23, 1969, Art. 8. See FAO, Conference of Pleni- 
potentiaries on the Conservation of the Living Resources of the Southeast Atlantic: 
Final Act € (1970); and cf. Carroz, “La Commission internationale des pêches pour 
Atlantique Sud-Est,” 9 Canadian Yr. Bk. Int. Law (forthcoming, 1972). 

44 See Wolfrom, L'utilisation à des fins autres que la navigation des fleuves, lacs 
et canaux internationaux (1964); Dobbert, “Water Pollution and International River 
Law,” 35 Year Book of the Hague Academy Alumni (A.A.A.) 60 (1965); Kiss and 
Lambrechts, “La lutte contre Ja pollution de Peau en Europe occidentale,” 15 An- 
nuaire Francais de Droit International 718 (1969). 

45 Note 21 above. E.g., see the 1871 Annexes A-B, Règlement pour le transport 
de matières dangereuses sur le Rhin (ADNR); cf. note 68 below. 

48 Report of the first meeting (February, 1971) of the expert commission on a 
Draft European Convention on the Protection of Freshwater Against Pollutiorr. 
See Council of Europe, Legal Co-operation in Europe No. 4, at 15 (April, 1971). 
Cf. the WHO International Standards for Drinking-Water (first issued in 1958) and 
the WHO European Standards for Drinking-Water (first issued in 1961), which 
have been officially adopted by several governments or used as a basis for national 
standards; see WHO, The Second Ten Years 256 (1968). 

47 See FAO, Agreement on Water Utilization and Conservation in the Lake Chad 
Basin: Draft and Commentary Prepared For the Lake Chad Basin Commission (AGL: 
SF/REG/79, 1971), Art. 19, and Technical Annex. 

48 New ICAO-Annex 16 (Aircraft Noise), effective Aug. 2, 1971; for background, 
see ICAO, Proceedings of Special Mesting on Aircraft Noise (1969); and cf. Acht- 
nich, “Zur Verminderung des Flugzevglarms: Noise Certifications-Program fiir Luft- 
fahrzeuge,” 19 Zeitschrift fiir Luftrecht und Weltraumrechtsfragen 5 (1970); Mont- 
gomery, “The Age of the Supersonic Jet Transport: Its Environmental and Legal 
Impact,” 36 J. Air Law and Commerce 577, at 605 (1970). 

49 Pursuent to Arts, 30-33 of the Treaty Establishing the European Atomic Energy 
Community, adopted on March 25, 1957, 298 U.N.T.S. 167, 57 AJIL. 955 (1963). 
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No comparable procedures were originally available in wildlife con- 
servation. Significantly, due <o the failure of the 1933 London Conven- 
tion on the Preservation of Fauna end Flora in Their Natural State *° to 
provide non-diplomatic machinery for amendment of its schedules (con- 
taining lists of protected species), the two revision conferences convened 
at London in 1938 and at Bukavu in 1953 found themselves unable to 
implement the modifications proposed." The same diplomatic handicap 
appears to have prevented so far the overdue technical adjustment of 
several wildlife protection agreements in Europe and America.*? A major 
step forward in methodology was the 1968 African Convention on the 
Conservation of Nature and Natural Resources,®* prepared jointly by the 
Organization of African Unity (OAU) and the International Union for 
Conservation of Nature and Natural Resources (IUCN), which provides 
that the annex to the convention (containing the lists of protected species) 
“may be revised or added to by the appropriate organ of the QAU.” 54 
A precedent for this approach already exists in the 1956 Plant Protection 
Agreement for the Southeast Asia and Pacific Region, concluded under 
the 1951 FAO International Plant Protection Convention * and providing 
for modification of a technical appendix (list of destructive plant pests 
and diseases) “by decision of the Committee.”** A similar provision, 
conferring powers on an Advisory Committee to amend technical ap- 
pendices (lists of protected species), has been inserted in the IUCN 1971 
Draft Convention on the Export, Import and Transit of Certain Species 
of Wild Animals and Plants.® 

One common feature of the variovs systems listed above, and one that 
undoubtedly has contributed to their success, is the fact that the routine 
elaboration, drafting and revision of standards takes place among top 


For a comparison of these regulations with other types of international pollution con- 
trol, see Moore, “The Control of Marine Pollution and the Protection of Living Re- 
sources of the Sea: A Comparative Study of International Controls and National 
Legislation and Administration,” in: FAO, Proc. Technical Conf, on Marine Pollu- 
tion and Its Effects on Living Resources and Fishing (FIR:MP/70/R-15) 5 (1970). 

50 Adopted on Nov. 8, 1933, 172 L.N.T.S. 241; 6 Hudson, International Legislation 
504 (1937). 

* 51See De Klemm, “Conservation st aménagement du milieu: aspects juridiques et 
institutionnels internationaux,” IUCN Supp. Paper No. 19, at 28-29 (1969). 

52 Cf. De Klemm, ibid. at 36, 4+, 47, on various unsuccessful attempts to revise 
the Paris Convention on the Proteccion of Birds Useful to Agriculture (adopted on 
March 19, 1902; 30 de Martens (2nd ed.) 686), the Pan American Convention on 
Nature Protection and Wild Life Preservation in the Western Hemisphere (adopted 
on Oct, 12, 1940; T.S. 981, 161 U.N.T.S. 193), and the International Convention on 
the Protection of Birds {adopted at Paris on Oct. 18, 1950; 638 U.N.T.S. 185). 

53 Adopted at Algiers on Sept. 16, 1968. 

54 Art. 24(3); see also Art. 24{4. which provides that “such revision or addition 
shall come into force three months after the approval by the appropriate organ of 
the Organization of African Unity.” 

55 Adopted at Rome on Feb. 27, 1956, 247 U.N.T.S. 400. 

66 Adopted at Rome on Dec. 6, 1951, 150 U.N.T.S. 67. 

57 Art. 3 (as distinct from Art. 4, nc unanimity is required). 

68 Art. 23 of the 2nd revised draft circulated by IUCN in March, 1971. An alter- 
native draft is currently being preparel by the Government of Kenya. 
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technical experts, meeting periodically in standing advisory committees 
rather than in ad hoc diplomatic conferences. To be sure, the techno- 
cratic tendency implied in this “craftsmanship” *° has its limits, since 
official adoption of the standards is regularly entrusted to a designated 
inter-governmental body, which ordinarily is the plenary assembly of all 
participating states or, exceptionally (as in the ICAO Council), a select 
body elected by the plenary. Since, furthermore, most standard-setting 
procedures require a qualified majority of two thirds ® or three fourths * 
for adoption, there inevitably is an awareness of the need for international 
consensus among the technical draftsmen, which tends to mitigate the 
authoritative weight even of “leading” experts (or countries) in the prep- 
aration of standards.*® 

The second feature common to most, though not all, systems described 
is the fact that acceptance and implementation of standards rely on action 
by the technical authorities of participating states rather than by their 
political authorities (although here again, built-in safeguards exist to pro- 
tect state interests). The major advantage of this direct co-operation on 
the administrative level has been the emergence of flexible procedures for 
acceptance which have no equivalent in traditional treaty practice. 


UI. ACCEPTANCE OF STANDARDS 


As regards their binding effect on participating states, the international 
standards listed above may conveniently be divided into three categories: 
strictly mandatory standards; non-mandatory standards; and potentially 
mandatory standards (i.e., standards subject to opting out). It should be 
clear, though, that this broad division ** is a deliberate over-simplification. 
The comments which follow will indicate some of the possible variations, 
combinations and transitions between categaries. 


59 Non-lawyers serving as technical experts in the various international organizations 
listed above apparently have not lacked “craftsmanship in international law,” although 
they are not legal craftsmen as contemplated by Jenks, “Craftsmanship in International 
Law,” 50 A.J.I.L. 32 (1956). 

60 E.g., in ICAO (note 24), WMO (note 28), Road Traffic Convention (note 33); 
in the International Fisheries Commissions for the Northeast Atlantic (note 40), 
Northwest Atlantic (note 41) and Southeast Atlantic (note 43); and also in WHO 
(note 26) and IMCO under the 1965 Convention (note 29), where “important mat- 
ters” or amendments adopted by a conference are involved. 

61 E.g., in the International Whaling Commission (note 38); also in the former 
ICAN (note 23), now superseded by ICAO; and in the UNCITRAL proposal (note 
37). We have omitted here conventions requiring unanimous adoption of standards, 
which are not fundamentally different from traditional international lawmaking; e.g., 
see the Convention Concerning Fishing in the Black Sea, adopted on July 7, 1959, 
377 U.N.T.S. 203, or the Oslo draft convention (note 3 above), Art. 18. 

62 E.g., see the elaborate consultation procedures for preparation of the ICAO 
technical annexes: Shelfy, “The Air Navigation Commission of the International Civil 
Aviation Organization,” 25 J. Air Law and Commerce 281,428 (1958). 

63 This division is somewhat different from the ones suggested by Skubiszewski 
and Detter (op. cit. note 16 above), in that it distinguishes according to the binding 
force of standards rather than according to the procedure (majorities) required for 
their adoption. Cf. Higgins, Book Review in 41 Brit. Yr. Bk. Int. Law 466,467 (1968). 
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(a) Strictly mandatory standards 


The basic treaty establishing the standard-setting machinery may pro- 
vide that the mere adoption of international standards by the required 
majority in the designated body makes them eo ipso binding on all mem- 
ber states, without a saving-clause for dissenters. This is the case, e.g., 
of the radioactive contamination standards under the Euratom Treaty: 
Member States are under en obligation to enact legislative and adminis- 
trative provisions to ensure compliance with the standards determined 
by the Council, and in emergency cases must take specific further measures 
as required by directives from the Commission.** 

A generalized system of strictly mandatory standards is best conceiv- 
able among countries having reached an advanced stage of regional inte- 
gration. There are, however, instances of similar strictness within global 
systems of “potentially mandatory” regulation, in those (exceptional) cir- 
cumstances where the opting out of any one member state could endanger 
the system as a whole." Taere also are examples of strictly mandatory 
standards which, without permitting a dissenting state to opt out, at 
least provide it with an appeal against standards adopted by majority 
vote: e.g., while amendments of the schedules to the 1961 Single Conven- 
tion on Narcotic Drugs become effective automatically upon notification 
of their adoption by the Commission, a state may within 90 days after 
such notification request a final review of the amendment by the U.N. 
Economic and Social Council.® 


(b) Non-mandatory standards 


At the other extreme, the technical standards set by an international 
body may be without binding force on participating states, which thus 
remain free to accept and im zlement them nationally or not. Historically, 
this was the practice under the earliest known form of international tech- 
nical regulation, viz., the 1804 Convention for the Administration of Navi- 
gation on the Rhine; and in theory, it still is the rule under the 1963 
Rhine Navigation Convention," although in practice the tendency has 
been for dissenting states not to exercise their privilege of non-acceptance.™ 
Also non-mandatory are the recommendations on labor standards adopted 
by the ILO; *° the maritime safety regulations recommended by IMCO; * 


64 Note 49 above, Art. 38. 85 See notes 88 to 90 below. 

68 Note 27 above, Art. 8, and cf, the 1971 Psychotropics Convention (note 27 above), 
Art, 2, 

67 Paris Convention of Aug. 15, 1804 (8 de Martens 261), Art. 103; see Baxter, 
op. cit. note 21 above, at 98. 

68 Convention Relating to the Revision of the 1868 Mannheim Act, adopted on 
Nov. 20, 1963, 11 European Yearbook 175 (1963), Art. 46. See Walther, “La révision 
de la Convention de Mannheim pour la navigation du Rhin,” 11 Annuaire Francais 
de Droit International 810 (1965}. 

68 See particularly on the prewar practice, Baxter (op. cit. note 21 above) 131, 
citing Van Eysinga, La Commission Centrale Pour la Navigation du Rhin 126 (1935). 

70 Under Art. 19 of the ILO Constitution of June 28, 1919, L.N.T.S. 874. 

72 Under Art. 16 of the IMCO Convention of March 6, 1948, 289 U.N.T.S. 48, 
T.L.A.S, 4044. But see note 29 above. 
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the safety standards recommended by the International Atomic Energy 
Agency (IAEA); "? and the “recommended practices” (as distinct from 
“standards” ) of ICAO and WMO. 

While this method seems to fall short of the objective of an interna- 
tionally uniform system of regulation, it may nevertheless result in an 
appreciable degree of international harmonization. The mere adoption 
of standards by a qualified international body tends to give these stan- 
dards “model” status for national lawmaking, especially when dealing 
with new subject matters on which there are few national precedents 
available as yet, or where compliance with internationally accepted stan- 
dards offers practical and economic advantages to the participating states 
(e.g, where such compliance facilitates export of certain products), or 
where such standards might be relied upon in connection with the settle- 
ment of disputes. 

Moreover, even voluntary acceptance of standards can be worked into 
a system with well-defined uniform legal consequences, as is demonstrated 
by the international food standards of the Codex Alimentarius drawn up 
jointly by FAO and WHO." Though initially devoid of binding force, 
once these standards have expressly been accepted by a state, they must 
be enacted and applied nationally, with only a limited margin of possible 
variations. “Acceptance” thus promotes them from a non-mandatory to 
a mandatory level.” 


(c) Potentially mandatory standards 


An intermediate method, which actually is the one most frequently fol- 
lowed in contemporary international practice, gives binding force to the 
standards while at the same timé allowing dissenting states to opt out: 
by availing themselves of a special notification procedure within a spe- 
cified period of time, states may thus avoid being bound by the inter- 
national standards. Failing such notification, however, acceptance is pre- 


72 Under Art. 3 of the IAEA Statute af Oct. 26, 1956, 276 U.N.T.S. 3, T.LAS. 
3873, On current JAEA practice regarding basic safety standards, see Agu, “Tech- 
nical Basis of Regulatory Measures for Fediation Protection,” in Nuclear Law for a 
Developing World (IAEA Legal Series, No. 5) 209 (1969); Daw; “Agency Standards 
and Codes of Practice Relevant to Radioactive Contamination of a Public Environ- 
ment,” in IAEA, Environmental Contaminetion by Radioactive Materials 221 (1969); 
and Szasz, The Law and Practice of the International Atomic Energy Agency (IAEA 
Legal Series, No. 7) 659-701 (1970). 

78 For the cistinction from standards, see the sources cited above, notes 24 and 28. 

74 Note 36 above. Other, less formalized types of non-mandatory standards issued 
jointly by FAO and WHO are the Guidelines for Legislation Concerning the Regis- 
tration for Sale and Marketing of Pesticides, FAO Doc. PL:CP/21 (1969); and ef. 
the FAO Model Scheme for the Establishment of National Organizations for the 
Official Contrcl of Pesticides, FAO Doc. AGP:CP/28 (1970). 

75 Dobbert (loc. cit. note 36 above, at 718) points out certain parallels to the 
standard contracts, forms and conditions drawn up by the U.N. Economic Commis- 
sion for Europe and by the International Chamber of Commerce. See also the refer- 
ence to the standard conditions of the Council for Mutual Economic Assistance 
(COMECON 5 by Skubiszewski, op. cit. note 16 above, at 250. 
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sumed and the “potentially mandatory” ™ standards become actually man- 
datory at the expiry of the prescribed period. 

This procedure, again, is not a novelty. The 1874 Convention estab- 
lishing the Universal Postal Union (UPU) contained a provision to the 
effect that those postal administrations which failed to respond to a pro- 
posal put to them by the Irternational Bureau within a period of three 
months were considered to be in agreement with the proposal"? Al- 
though UPU subsequently changed the word “agreement” to “abstain- 
ing, "8 the formula proved most successful during almost a century of 
practice.”* Not only was it an effective way to prevent national bureau- 
cratic inertia from paralyzinz international action, but it also accommo- 
dated disparities in technical development between states, as the experi- 
ence of the 1919 International Commission for Air Navigation (ICAN) ® 
illustrates. When the Commission’s membership was expanded in the 
1930’s to include several non-European developing countries, it became 
apparent that many of these were technologically unable to comply with 
some international standards and consequently had to be given an option 
to follow their own standards, provided due notice was given to this 
effect.8t Gradually, the Commission developed a flexible opt-out pro- 
cedure which subsequently became the model for the 1944 Chicago Con- 
ventions system of “departures from international standards and pro- 
cedures’: 


Any State which finds it impracticable to comply in all respects 
with any such international standard or procedure, or to bring its 
own regulations or prac-ices into full accord with any international 
standard or procedure after amendment of the latter, or which deems 
it necessary to adopt regulations or practices differing in any par- 
ticular respect from those established by an international standard, 
shall give immediate notification to the International Civil Aviation 
Organization of the differences between its own practice and that 
established by the international standard. In the case of amendments 
to international standards, any State which does not make the appro- 
priate amendments to its own regulations or practices shall give notice 
to the Council within six:y days of the adoption of the amendment to 
the international standard, or indicate the action which it proposes 
to take. In any such cese, the Council shall make immediate noti- 
fication to all other States of the difference which exists between one 
or more features of an international standard and the corresponding 
national practice of that State.® 


78 Adapted from the terminology (“pctentially binding”! proposed by Carroz and 
Roche, loc. cit. note 42 above, at 637. 

77 Sec. 27 (12) of the regulations adopted pursuant to Art. 13, note 22 above. 

78 UPU, Documents du Congrès Postal Universel de Paris 1878, at 664 (1879). 

19 See Codding, op. cit. note 22 above, at 107, and loc. cit. note 26 above, at 152. 

80 Established by the Paris Ccnventicn (note 23 above); see Ide, International 
Aeronautic Organizations and the Control of Air Navigation (1935). 

81 See Erler, op. cit. note 24 above, at 111-112. An early warning example was 
the case of Brazil, which did not join ICAN because it felt unable to comply with 
rigid intemational standards; see Pépin, “La Commission Américaine Permanente 
d’Aéronautique,” 7 Revue Adronaw-ique Internationale 368, at 370 (1937). 

82 Note 24 above, Art. 38. See especially Buergenthal, Law-Making in the Inter- 
national Civil Aviation Organization 76-101 (1969). 
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Similar procedures may be found in at least twelve of the above-men- 
tioned systems for international standard-setting ® as well as in other 
international agreements, including a more traditional variant in the 1954 
Convention for the Prevention of Pollution of the Sea by Oil, which per- 
mits opting out or tacit acceptance of amendments, provided two thirds 
of the participating states have positively accepted.** The principle of 
the opt-out method is stated succinctly in the 1969 Convention on the 
Conservation of the Living Resources of the Southeast Atlantic: “Any 
Contracting Party may, within 90 days of notification of a recommenda- 
tion, present an objection to it to the Commission and in that event shall 
not be under an obligation to give effect to the recommendation.” ® 
The same principle is reflected in the 1971 Draft Convention on Environ- 
ment Co-operation among Nations prepared for the World Peace Through 
Law Center.®¢ 

The obvious disadvantage of this method is the risk of multiple opting- 
out jeopardizing the effectiveness of the regulatory system as a whole. 
While this does not seem to have Deen a frequent problem in practice so 
far,” safeguards exist in several systems to cope with this contingency. 
Thus, in areas where uniformity is essential (particularly as regards the 
standards applicable outside national jurisdiction), opting out may be 
excluded de jure ®8 or de facto,®° cr may be subjected to prior authoriza- 


88 WHO (note 26), Art. 22; Psychotropic Convention (note 27 above), Art. 2; 
WMO (note 28), Art. 8; IMCO Facilitation Convention (note 29), Art. 8: Road 
Traffic Convention (note 33), Art. 31 (3); Codex Alimentarius (note 36), General 
Principles, Art. 4 (B); UNCITRAL proposal (note 37), Art. 10; Whaling Convention 
(note 38), Art. 5 (3); South Pacific Agreement (note 39), Art. 4; Northeast Atlantic 
Convention (note 40), Art. 8; amended Northwest Atlantic Convention (note 51), 
Art, 8; Atlantic Tuna Convention (note 42), Art. 8; Southeast Atlantic Convention (note 
43), Art. 9 (2). 

84 Adopted on May 12, 1954, 327 U.N.T.S. 3, T.LA.S. 4900, Art. 16 (4) as 
amended in 1962, 

85 Note 43 above, Art. 9 (2). 

86 Fleischer (op. cit. note 3 above), Art. 52; explained (at 67) as a combination 
of the systems under the 1954 Oil Pollution Convention (note 84 above) and of the 
1959 Northeast Atlantic Fisheries Convention {note 40 above), which “may prove 
to be successful also in regard to other types of pollution.” Detter and Skubiszewski 
(op. cit. ncte 16 above) describe the principle as “contracting out.” Note, however, 
that this term has been used in a different context by the International Law Com- 
mission; viz., for inter se contractual modifications of a treaty under Art. 41 of the 
1969 Vienna Convention. See the ILC commentary (op. cit. note 18 above) at 65, 
and cf. the materials cited in Rosenne, The Law of Treaties: A Guide to the Legis- 
lative History of the Vienna Convention 245-247 (1970). 

87 No detailed figures are available. According to the ICAO Secretariat, Memo- 
randum on ICAO 23 (6th ed., 1969), no majority of member states had ever opted 
out of the approximately 600 regulations which had become effective until then by 
way of annex adoption or amendment. In UPU, the “abstention” procedure had been 
used some 122 times from 1874 to 1368, according to Codding, ep. cit. note 22 
above, at 107. In WHO, 73 reservations were made by member states until 1957, 
of which 38 were rejected (note 90 below); see WHO, The First Ten Years 260 (1958). 

88 As regards air navigation over the high seas, see Art. 12(3) of the Chicago 
Convention {note 24 above); Carroz. “International Legislation on Air Navigation 
Over the High Seas,” 26 J. Air Lavy and Commerce 159 (1959); Drion, “The 
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tion by a designated internaticnal body.°° Where it cannot be so avoided, 
opting out may result in the exclusion of the dissenting state from the 
regulatory system ** or in a further option for other states to reconsider 
their acceptance,” although the potential “snow-balling” effect of this 
procedure has been realized and to some extent curtailed in some sys- 
tems.*? Finally, as a further safeguard for dissenting states, the basic 
treaty may provide that standards will lose their mandatory effect as a 
result of multiple opting out, i e., if objections are raised within a specified 
period of time by a specifiec minimum number™ or by a majority of 
states.” The net result of these techniques has been, in Bowett’s words, 


not that there has occurred any dramatic change in the basic rule of 
international law that States assume new legal obligations only with 


Council of ICAO: An Internationa. Legislator Over the High Seas,” Studi in Onore 
di Antonio Ambrosini 326 (1957); Buergerthal, note 82 above, at 80. 

89 On the de facto “sanctions” against opting out under Arts. 39-40 of the ICAO 
Convention, see Jones, “Amending the Chicago Convention and its Technical Stan- 
dards: Can Consent of All Memba- States be Eliminated?” 16 J. Air Law and Com- 
merce 189 (1949); Skubiszewski, loc. cit. note 16 above, 41 Brit. Yr. Bk. Int. 
Law 214 (1968); Buergenthal, op. cit. note 82 above, at 86. 

90 Art, 101 of the International Health Regulations (1969) of WHO (note 26 
above) provides that “reservations” to the regulations must be accepted by the 
World Health Assembly in order to be valid. On past experience with this system 
see Detter, op. cit. note 16 above, at 241. 

81 Clauses to this effect, usually requiring a two-thirds majority decision, may be 
found in the amendment procedures o? several international organizations: €g., 
ICAO (note 24 above), Art. 94 (b), ard IMCO (note 71 above), Art. 52. See 
Zacklin, The Amendment of the Constitutive Instruments of the United Nations and 
Specialized Agencies (1968); and >f., for similar clauses in some international com- 
modity agreements, U.N. Secretarict, Handbook of Final Clauses (ST/LEG/6) 145 
(1957). The coercive effect of this procedure has been criticized as “un systéme 
autoritaire camouflé” by Scelle, “Lz révision dans les conventions générales,” 42 An- 
nuaire de l'Institut de Droit International 185 (1948). The Road Traffic Conven- 
tion (note 33 above) in Art. 31 {4) expressly excludes application of this sanction 
to two of the more controversial tecknical annexes (Nos. 1 and 2). 

92 E.g., see Art. 9 (3) of the Southeast Atlantic Convention (note 43 above): 
“If an objection is presented withn the ninety-day period referred to in the pre- 
‘ceding paragraph, any other Contracting Farty may present an objection at any time 
within a further period of sixty days or within thirty days after notification of an 
objection presented by another Coatractinz Party made within the further sixty-day 
period.” 

98 Most elaborate in this respec! is the “reconfirmation system” of the Atlantic 

Tuna Convention; see Carroz and Ficche, loc. cit. note 42 above, at 689. 
` 94 E,.g., the Rail Transport Conventions (note 32 above: CIM Art. 69, CIV Art. 
68): “The decision [of the Revisicn Commission] shall be deemed to be accepted 
unless within a period of three months from the date of notification not less than 
five Governments of Contracting £tates have lodged objections” [four months ac- 
cording to a 1969 draft revision]. Under the Northeast Atlantic Convention (note 
40 above) and the Southeast Atlantic Convention (note 43 above), objections by 
at least three states are sufficient to prevent recommendations from becoming binding 
erga omnes (though not from being voluntarily accepted by other states inter se). 

85 F.g.,, under the Chicago Convention (note 24 above), the Northwest Atlantic 
Convention (note 41 above), the Atlantic Tuna Convention (note 42 above), and 
the Draft Convention on the Expor, Import and Transit of Certain Species of Wild 
Animals and Plants (note 58 above?. 


1972] METHODS TO EXPEDITE ENVIRONMENT PROTECTION 53 


their consent, but rather a pattern of procedures for improving the 
chances of a decision of the majority (be it simple or two-thirds) of 
a “legislative” character securing general consent.** 


IV. IMPLEMENTATION OF STANDARDS 


It cannot be assumed that international standards, which by tacit consent 
may have become binding vis-a-vis states, are thereby automatically effec- 
tive on the national level. Even without formal ratification, some gov- 
ernmental action is necessary.” Depending on the requirements of na- 
tional constitutional law, this will usually take the form of implementing 
legislation or statutory regulation. While this ultimate state of lawmaking 
and law-enforcement is normally considered to be beyond the range of 
international machinery, there are a few ways to ascertain and supervise 
the proper national implementation of standards, 

The necessary starting point is a general clause in the basic treaty, to 
the effect that states will “take such action as may be necessary,’ ° “shall 
do their utmost to implement,” ° “undertake to give effect,”?°° “shall 
take appropriate measures. .. . to ensure the implementation of the.... 
recommendations of the Commission which have become binding on that 
Contracting Party.” 1% This may be reinforced by special resolutions, as 
in the case of the 1965 IMCO Facilitation Convention.?” 

Specific clauses can be added, using devices presently followed with 
respect to international instruments adopted by some specialized agencies 
and other organizations, and recently proposed also in the International 
Law Commission.1°* The basic treaty can set a time limit within which 
states are to “take action” 1%4 or are at least to bring the standards “before 
the authority or authorities within whose competence the matter lies, for 
the enactment of legislation or other action.” 1 In addition, states can 


86 Bowett, The Law of International Institutions 131 (2nd ed., 1970). Cf, on the 
effectiveness of these procedures in marine conservation: Carroz, “Regional Fishery 
Bodies and the Apportionment of the Yield from the Living Resources of the Sea,” 
1970 Proceedings Pacem in Maribus Conference. 

87 See, generally, Seidl-Hohenveldern, “Transformation or Adoption of Interna- 
tional Law into Municipal Law,” 12 Int. and Comp. Law Q. 88 (1963). Trans- 
formation of international standards into national law is frequently delegated (by 
way of enabling legislation) to a lower level of statutory enactment than transforma- 
tion of treaties; see the examples given by Erler, loc. cit. note 16 above, at 162, and 
by Skubiszewski (loc. cit. note 16 above), 41 Brit. Yr. Bk. Int. Law 268. 

88 ILO Constitution (note 70 above), Art. 19 (5) (d). 

89 WMO Convention (note 28 above), Art. 8. 

100 Northeest Atlantic Convention (note 40 above), Art. 8. 

101 Southeast Atlantic Convention (note 43 above), Art. 10. 

102 By Res. No. 2, the 1965 Conference (note 29 above), “having drafted the Stan- 
dards which form part of the present Annex in such a way as to facilitate incor- 
poration into national legislation, resolves to invite the attention of Contracting Gov- 


ernments . . . to the desirability of accepting the Standards whenever practicable 
and bringing their own formalities, documentary requirements and procedures into 
full accord with them.” 103 Ago, loc. cit. note 8 above. 


104 WHO Constitution, note 26 above, Art. 20: 18 months. 
105 ILO Constitution, note 70 above, Art. 19: one year, exceptionally 18 months. 
To some extent, this formula takes into account the special constitutional situation of 
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be placed under a duty to submit reports, ad hoc or at regular intervals, 
specifying the implementing action taken 1° or eventually the reasons for 
failure to take such action.2%” 

In order to ensure a mezsure of compliance control, national reports 
on implementing action can be subject to critical review or inspection by 
a qualified international bod: *°8 or possibly by an international “ombuds- 
man appointed for this purpose. In addition, an investigation procedure 
can be established to follow up a state’s failure to conform to binding 
standards, either at the initiative cf the international body itself? or on 
the basis of complaints from other states.%° Another possibility is mutual 
supervision by participating states. In case of persistent non-com- 
pliance, the basic treaty mav ultimately provide for sanctions, either by 
the international body (suspension of voting powers, or withholding of 
technical assistance or other benefits) €? or by other states (refusal to 
recognize inadequate foreign standerds ).1*° 

One of the most important practical means of expediting implementa- 


federal states, where the enactment cf certain standards may be outside federal juris- 
diction. See also Art. 4 of the UNESCO Constitution of Nov. 16, 1945, 4 U.N.T\S. 
275, T.LA.S. 1580. 

106 E.g., the biennial reports under the Atlantic Tuna Convention (note 42 above); 
see also Art. 11 of the FAO Constitution of Oct. 16, 1945, T.I.A.S. 1554, as amended 
by Res. 18/71 of the 16th FAO Conference (November, 1971). 

107 E.g, WHO Constitution, noze 26 above, Art. 20; see also Art. 22 of the Euro- 
pean Social Charter of Oct. 18, 1961, 529 U.N.T.S. 89. 

108 E.g., the “observations” on national implementation of international labor stan- 
dards, by the ILO Committee cf Experts and Conference Committee; see Landy, 
The Effectiveness of International Supervision: Thirty Years of ILO Experience 
(1966); and cf. the reports procedure under the U.N. Human Rights Covenants of 
Dec. 16; 1966, 61 A.J.I.L. 861 (1367); but cf. also Bender, “Ad hoc Committees and 
Human Rights Investigations: A Comparative Case Study in the Middle East,” 38 
Social Research 241 (1971). One could also envisage a permanent inspection system, 
either directly by international institutions (similar to the IAEA and Euratom safe- 
guards and safety controls; cf. McKnight, Atomic Safeguards: A Study in Interna- 
tional Verification, UNITAR, 1971) or om the basis of information from national in- 
stitutions (as under the ILO Labor Inspection Convention No. 81 of July 11, 1947, 
54 U.N.T.S. 3; cf. Landy, op. cit. at 156-163). 

109 E.g., the ICAO Council under Art. 54 (j) of the Chicago Convention, note 24 
above. 

110 E.g., the Commissions of Inquiry appointed under Art. 26 of the ILO Constitu- 
tion (note 70 above). See also the investigation procedure under Art. 28 of the 
European Convention on Human Fights of Nov. 4, 1950, 213 U.N.T.S. 221. 

111 E.g., see Art. 7 of the Ancarctic Treaty of Dec. 1, 1959, 402 U.N.T.S. 71, 
T.I.A.S. 4780; and cf. the compazative survey of controls in marine conservation by 
Carroz and Roche, “The Internatonal Policing of High Sea Fisheries,” 6 Canadian 
Yr. Bk. Int. Law 61 (1968); and Koers, “The Enforcement of Intemational Fisheries 
Agreements,” 1 Netherlands Yr. Bk. Int. Law 1 (1970). 

112 Art. 88 of the Chicago Convention (note 24 above); Art. 83 of the Euratom 
Treaty (note 49 above). On the IAEA practice of making project assistance con- 
ditional upon compliance with IAZA standards, see Szasz, op. cit. note 72 above, at 
684-693; see also the IUCN Dra-t Convention on Conservation of the World Heri- 
tage (note 2 above), Art. 2, parn 4 (Note 3), where withholding of assistance is 
envisaged in case of non-compliance with protection requirements. 

118 E.g., Arts. 33, 39, 40 of the Chicago Convention, notes 24, 89 above. 
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‘tion is the provision of technical assistance to those participating states, 
particularly developing countries, which may not possess the facilities and 
expertise necessary to make international standards effective at the na- 
tional level. Besides measures for financial support and personnel train- 
ing, this includes legislative assistance of the kind currently provided by 
the United Nations and several specialized agencies (e.g., in the field of 
public administration; conservation and management of natural resources; 
pollution control), which can be oriented towards the legislative and 
administrative implementation of international standards.“* Since the 
enforcement of international standards is regularly left to national ad- 
ministrative machinery, technical assistance to strengthen and modernize 
national institutions is crucial." 


CONCLUSIONS 


The principal purpose of the present survey has been to demonstrate 
that “alternatives” to traditional treaty-making, advocated by Schachter 
for purposes of environment protection, "° do exist in contemporary inter- 
national law. Casting our net as wide as possible, we believe we have 
shown that the vast majority of states already participate in international 
standard-setting for a variety of subjects, many of which are within the 
scope of “environmental management.” Y" International ecostandards thus 
are a reality de lege lata: here and there, we find that we have been 
practicing them already, like Moliére’s Bourgeois Gentilhomme who dis- 


114 E.g., on the legislative assistance programs of the U.N. and specialized agencies 
in Africa, see 1 Elisha, Les institutions internationales et le développement économique 
en Afrique 110-262 (Paris University thesis, 1969). Several international organiza- 
tions supervise and promote implementation through their regional offices, and the 
ICAO Council has created a “Standing Group on Implementation”; see Memorandum 
on ICAO 30 (6th ed., 1969), and Buergenthal, note 82 above, at 101-114. 

115 See Chi-Yuen Wu, “Training in Public Administration for Development,” 10 
J. of Administration Overseas 12 (1971); and ef. Kénz, “Legal Development in De- 
veloping Countries,” 1969 Proceedings, American Society Int. Law 91; Haskins, 
“United States Technical Assistance for Legal Modernization,” 56 A.B.A. Journal 
1160 (1970); and the two conference reports by Merillat and Hyde, respectively, “Law 
and Developing Countries,” 60 A.J.I.L. 71 (1966), and 61 ibid. 571 (1967). P 

116 Schachter, loc. cit. note 11 above. 

117 Viz., the International Health Regulations (note 26); the international food 
standards of the Codex Alimentarius (note 36); the conservation regulations under 
the Whaling Convention (note 38), the South Pacific Convention (note 39), the 
Northeast Atlantic Convention (note 40), the Northwest Atlantic Convention as 
amended (note 41), the Atlantic Tuna Convention (note: 42), the Southeast Atlantic 
Convention (note 43), the African Nature Conservation Convention (note 53), the 
Southeast Asia and Pacific Plant Protection Agreement (note 55); the aircraft noise 
certifications of ICAO (note 48); the radiation protection standards of EURATOM 
(note 64) and of the IAEA (note 72). In addition, the following standards are 
now in preparation: lists of protected species under the IUCN Draft Convention 
(note 58); water standards under the draft conventions of the Council of Europe 
(note 46) and of the Lake Chad Basin Commission (note 47). International stan- 
dards for measuring techniques set by the International Union of Weights and Mea- 
sures (note 15; e.g., for radiation measurement) and by the International Organiza- 
tion for Standardization (note 15; e.g., for toxicity measurement in chemical products) 
should also be mentioned in this context. 
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covered that he had been ET prose all the time. While it is true 
that, from a lawyers viewpoint, these standards deal with specialized 
technical matters, they are ncnetheless concerned with vital interests of 
states and of the world community.* International environment protec- 
tion on a wider scale may and should indeed be a highly technical matter 
once it has cleared some of its present political-emotional hurdles, and 
there are indications that sors of the existing machinery could without 
major difficulty be adapted for this purpose. As an example, if the present 
ICAO standards can be used to curb aircraft noise emissions,’® they 
could equally be used to curb air pollution from aircraft engines.’ 

Any general conclusions abcut the future use of international ecostan- 
dards de lege ferenda are, however, subject to the caveat that there is no 
abstract “ideal type” or model for international standard-setting. In par- 
ticular, the standards method is distinct from the question of the optimal 
institutional arrangements for environmental management. While all sys- 
tems of international standard-setting presuppose some institutional frame- 
work, standards can be made to serve almost any master: they are conceiva- 
ble for regulation on a global or on a regional level, by an all-comprehensive 
or by a specialized regulatory body. The list of environmental topics 
which could be so regulated, jointly or separately, is already vast, and 
is bound to expand as new situations arise and new scientific information 
becomes available: 174 


minimum quulity standards or maximum tolerable contamination levels 
(threshold, safety standarcs) 1? for specific environmental resources 


118 See the reply by Codding ta Mendelsohn’s remarks (note 17 above) in 1965 
Proceedings, American Society Int. Lew 159~160. 

119 Note 48 above, and cf. note 24. 

120 In January, 1971, the U.S. Federal Aviation Agency (FAA) announced the 
preparation of national standards fr aircraft pollution control, to supersede local 
and State programs, 94 Aviation Week and Space Technology (No. 3} 23 (1971). 
For background information, see Proceedings, Conference on Aircraft and the En- 
vironment 218-239 (Society of Autcmotive Engineers and U.S. Dept. of Transporta- 
tion, 1971); cf. Sand, “Internationaler Umweltschutz und neue Rechtsfragen der 
CAV haan 20 Zeitschrift fiir Luftrecht und Weltraumrechtsfragen 109, 
29 (1971). 


121 Cf, the recommendations of the 1955 Conference on the Conservation of the’ 


Living Resources of the Sea (pars. 43-e and 43-f) to the effect that, where regulatory 
powers are granted to inter-governmental bodies, these powers should be sufficiently 
broad to ensure the full application of all suitable conservation measures which have 
been arrived at on the basis of adequate scientific investigations, and that there should 
be facilities for adjusting and reviewing the convention to meet changing conditions 
and to take advantage of advancing technical and scientific knowledge; U.N., Report 
of the International Technical Confersnce on the Conservation of the Living Resources 
of the Sea (Doc. A/CONF. 10/6) 5-6 (1955). 

122 E.g., see the maximum levels (“tolerances” and “practical residue limits”) for 
pesticide residues in food, published on the basis of international expert committee 
findings by the joint FAO-WHO Ccdex Alimentarius Commission (note 36 above): 
Recommended International Tolerances for Pesticide Residues, lst Series: FAO Doc. 
CAC/RS. 2 (1969); 2nd Series: FAD Doc. CAC/RS. 35 (1¢70). On the definition 
of standards in economic terms of “results” and “performance” see Ciriacy-Wantrup, 
op. cit. note 13 above, at 257-259. The derived working levels as defined by the 
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such as air and water, and for specific consumption resources such 
as food products and feedstuffs; 

minimum quantity standards for non-renewable (stock) resources and 
for those renewable (flow) resources which have a “critical zone” - 
below which depletion becomes irreversible; +° 

maximum permissible standards of waste emission (qualitative and 
quantitative tolerance limits) for specific sources of environmental 
pollution; 1° 

minimum quality standards for specific industrial-chemical products 
creating potential environmental risks including non-degradable resi- 
dues (such as pesticides, herbicides, fertilizers, fuels, detergents ).’*° 


The last-mentioned item, in- particular, suggests a wide variety of regu- 
lations for the production, registration, labeling, transportation, storage, 
use, and disposal of products which are likely to be exported and im- 
ported,126 


Preparatory Committee for the Stockholm Conference (note 12 above) include “en- 
vironmental or ambient quality standards, maximum permissible limits and maximum 
allowable concentrations.” 

123 See Ciriacy-Wantrup, op. cit. note 13 above, at 35-47. For background informa- 
tion on the depletion of bioresources see the international lists of rare and endangered 
species contained in the IUCN Red Data Books (1966 to date). A combination of 
qualitative and quantitative standards (“essential or desirable degree of integrity”) is 
suggested by Frankel, “Genetic Conservation in Perspective,” in Genetic Resources 
in Plants: Their Exploration and Conservation 469 (Frankel and Bennett eds., 1970). 
The concept of “environmental integrity” also appears in the Canadian Draft Declara- 
tion on the Human Environment (Arts. 2 and 3) submitted and discussed at an 
inter-governmental working group session in May, 1971; see the report, U.N. Doc. 
A/CONF, 43/PC. 12, Annex IV, at 13 (June, 1971). The UNITAR Study and the 
recommendations of the Preparatory Committee (note 12 above), which focus on 
pollution only, do not include depletion standards. See, however, on the interde- 
pendence of resource depletion and degradation: Natural Resources, Quality and 
Quantity (Ciriacy-Wantrup and Parsons eds., 1967). 

124 Besides maximum limits (i.e., absolute prohibition of all emissions exceeding a 
specified “intolerable” level), an international system of effluent charges (ie. pro- 
gressive compensation payments due for all emissions exceeding a specified “undesira- 
ble” level) is also conceivable; e.g., see the OECD proposals for international tolerance 
limits, as reported in the New York Times of Feb. 19, 1970, p. 11, col. 1. A pro- 
gressive fee to be imposed on users of vehicles with combustion engines, with the 
proceeds to be allocated to users of non-polluting vehicles is suggested by E. Contini, 
“The Elimination of Smog,” in Ecocide and Thoughts Towards Survival 141 (Fadiman 
and White eds., 1971). 

125 E.g., the European Agreement on the Restriction of the Use of Certain Deter- 
gents in Washing and Cleaning Products, adopted by the Council of Europe on 
Sept. 16, 1968, 16 European Yearbook 335 (1968), and already implemented by 
several member states. It may be noted, however, that any revision of the 80 percent 
bio-degradability level established by this Agreement (Art. 1) requires diplomatic 
consultations (Art. 3). 

126 On the potential effect of anti-pollution laws as new non-tariff trade obstacles, 
see G. and V, Curzon, Hidden Barriers to International Trade 30-31 (1970), and 
particularly the recommendations on “international economic implications of environ- 
mental control and pollution abatement programs,” in U.S, Commission on International 
Trade and Investment Policy, United States International Economic Policy in an 
Interdependent World 129 (1971). A step towards harmonization of standards has 
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It seems most unlikely that this plethora of new regulatory problems 
can be dealt with by traditional treaty methods. The subject matter 
clearly calls for a system (or systems) of international standard-setting. 
While there is a certain risk in generalizations extrapolated from past ex- 
perience, the essential components of such a system (or systems) may be 
summarized as follows: 

The basic treaty establishing the system would empower one or more 
international expert groups to recommend to a designated inter-govern- 
mental body the enactment and periodic amendment of standards. Upon 
adoption by a qualified majority in the inter-gcvernmental body, the 
standards would become potentially mandatory for participating states, 
giving them an opportunity to opt out within a specified period of time 
by means .of an express notification which should contain detailed infor- 
mation on the different standerds applied by the dissenting state.!?" The 
right to opt out could be restricted in certain cases, or could be subject 
to acceptance by the inter-governmental body. 

Upon expiry of the prescrited period of time, the standards would be- 
come actually mandatory for all states which did not opt out. Govern- 
ments would thus be under an oblization to implement the standards on 
the national or local level, thcugh possibly allowing for a degree of flexi- 
bility as to the choice of means. The basic treaty could further provide 
certain compliance controls, including time limits for implementing action 


recently been made by the Organization for Economic Co-operation and Development 
(OECD) with the introduction, fcr an initial period of two years, of a “Procedure 
for Notification and Consultation on Measures for Control of Substances Affecting Man 
or his Environment,” adopted on May 18, 1971, OECD Doc. C (71) 73/Annex 
(1971); cf. the earlier OECD Council Resolution of March 2, 1971, Doe. C (71) 48 
(1971). Cf. the notification requirement for food additive controls pursuant to Res. 
23.50 adopted by the World Health Assembly on May 21, 1970; WHO Official Records 
(No. 184) 26 (1970); and especially the work of the Codex Alimentarius Commission 
(note 36 above). 

127 Under the ICAO system of “notification of differences” (notes 24 and 82 above), 
governments are usually requested to inform the Organization by a fixed date: (a) 
whether they wish to register disapproval concerning any part of the standards; (b) 
whether differences will exist on the specified date of uniform applicability or there- 

‘after between national regulations or practices and the provisions of the standards; 
and {c) as of which date or dates they will have complied with the provisions of 
the standards. 

128 Cf, the “directives” (binding as to objectives, optional as to means) under the 
Euratom Treaty (note 64 above) and in the European Communities generally for 
the approximation or harmonization of legislative and administrative provisions, Arts. 
100-102 of the Treaty Establishing the European Economic Community, of March 
25, 1957, 298 U.N.T.S. 3, 51 AJ.LL. 865 (1957). Another precedent for this 
approach are the Objectives for Boundary Water Quality Control, first recom- 
mended in 1950 by the U.S.-Canedian International Joint Commission (established 
under the Boundary Waters Treaty of Jan. 11, 1909, T.S. 548). The flexible concept 
of water quality “objectives” (technical criteria to be met in order to maintain the 
waters in satisfactory condition, yet allowing governments a choice of methods to 
achieve the objectives) proved so effective that it was ultimately embodied in the 
U.S. Federal Water Quality Act of 1965; see Bilder, “Controlling Great Lakes Pollu- 
tion: A Study in U.S.-Canadian Environmental Cooperation,” 70 Mich. Law Rev. 
(forthcoming, 1972). 
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by states; periodic reports by states on the progress of implementation, 
and review of such reports by the inter-governmental body; procedures 
for complaints, investigations and sanctions in case of non-compliance; 
and technical assistance for the purpose of establishing or strengthening 
national legal institutions responsible for standard implementation. 

The current debate on world environment protection and environmental 
management, by concentrating primarily on the selection of priorities 
and institutional arrangements, may have unduly neglected the methodo- 
logical aspects. The accumulated international experience described in 
this paper should serve as a guide in devising effective and flexible means 
to establish and preserve tolerable international ecostandards. 


INTERNATIONAL LAW AND SOCIAL SCIENCE: 
THE CONTRIBUTIONS OF MYRES S. McDOUGAL 


By Oran R. Young * 


It is widely agreed that Professor McDougal’s impressive intellectual 
achievements can be traced, in part, to his efforts to expand the use of 
concepts and conclusions from the social sciences in the analysis of legal 
issues, especially in the realm of international law. Nevertheless, his con- 
cern with the links between the development of a policy-oriented juris- 
prudence on the one hand and the use of findings from the social sciences 
in legal analysis on the other has often led to confusion among his sup- 
porters and his opponents alike. Accordingly, my purpose in this essay 
is to examine critically this element of McDougal’s thinking? in the 
hopes of reaching a clearer understanding both of McDougal’s contribu- 
tions to the study of international law and of the relationship between 
legal analysis and the social sciences in general.? 


A. THe Nature or Law 


Many aspects of McDougal’s interest in the social sciences are trace- 
able in one way or another to his conception of the fundamental nature 
of law. Moreover, it is possible to account for some of the basic disagree- 


* Professor of Political Science, Princeton University. I wish to thank Louis R. 
Beres, Richard A. Falk, and Susanne Mueller Tufte for helpful comments on an 
earlier draft of this essay. 

1 There is already a considerable literature on other aspects of McDougal’s think- 
ing. Consult, inter alia, Stanley V. Anderson, “A Critique of Professor Myres S. Mc- 
Dougal’s Doctrine of Interpretation by Major Purposes,” 57 A.J.LL, 378-383 (1963); 
John N. Moore, “Prolegomenor to the Jurisprudence of McDougal and Lasswell,” 
54 Virginia Law Review 662-688 (1968); Gidon Gottlieb, “The Conceptual World 
of the Yale School of International Law,” 21 World Politics 108-1382 (1968); and 
Richard A. Falk, “Some Thougats on the Jurisprudence of Myres S. McDougal,” in 
Richard A. Falk, Tke Status of Law in International Society 642-659 (Princeton, 1970). 

2 McDougal and his co-workers have produced a large corpus of material elaborat- 
ing and applying his jurisprudence. In preparing this essay, I have relied primarily 
on the following works: Myres S. McDougal, “Some Basic Theoretical Concepts about 
International Law: A Policy-Oriented Framework of Inquiry,” 4 Journal of Conflict 
Resolution 387-3854 (1960); Myres S. McDougal and Associates, Studies in World 
Public Order (New Haven, 19€0); Myres S. McDougal and Florentino P. Feliciano, 
Law and Minimum World Public Order: The Legal Regulation of International Coer- 
cion (New Haven, 1961); Myres S. McDougal and William T. Burke, The Public 
Order of the Oceans: A Contemporary International Law of the Sea (New Haven, 
1962); Myres S. McDougal, Harold D. Lasswell, and Ivan A. Vlasic, Law and Public 
Order in Space (New Haven, 1963); Myres S. McDougal, Harold D. Lasswell, and 
James C. Miller, The Interpretation of Agreements and World Public Order (New 
Haven, 1967); and Myres S. McDougal, Harold D. Lasswell, and W. Michael Reis- 
man, “Theories about International Law: Prologue to a Configurative Jurisprudence,” 
8 Virginia Journal of International Law 138-299 (1968). 
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ments between McDougal and numerous other legal scholars concerning 
the relevance of research in the social sciences by contrasting his con- 
ception of law with the more traditional conception of law embedded in 
many alternative systems of jurisprudence.* 

The traditionalists tend to define law as a “body of rules and principles 
of action” * which are binding upon the subjects of a legal system and 
whose applicability can be assumed without an extended analysis of the 
social and political environment in which they operate. Under this con- 
ception, the primary tasks of legal analysis involve the clarification of 
the rules of law, an examination of the relationships among the various 
rules, and the application of the rules to specific instances of human be- 
havior.» McDougal, on the other hand, completely rejects this concep- 
tion of law. For him, law is essentially a pattern of decisions concerning 
the distribution of values in a society or community, so long as the de- 
cisions in question are authoritative as well as effective® That is, law is 
basically the area of overlap between the qualities of effectiveness and 
authoritativeness exhibited by decisions governing the distribution of values 
in a social system.” 

In contrast to the view of law as a static or slowly changing phenome- 
non arising from the notion of a body of rules, McDougal’s conception of 
law is decidedly dynamic or process-oriented. From his perspective, law 


8 The “realist” approach to legal analysis also diverges substantially from the more 
traditional conception of law. I do not mean to imply, therefore, that McDougal 
stands alone in his criticisms of the traditionalists. 

4 This phrase is from J. L. Brierly, The Law of Nations 1 (New York, 6th ed., 1963). 

ë It can be argued that this summation is more reflective of the doctrine than the 
practice of the traditionalists since most sophisticated legal scholars have concerned 
themselves in one way or another with the links between the Jegal system and the 
broader society in which it operates. Nevertheless, the doctrine of the traditionalists 
has been widely influential over the years, and it is this doctrine that McDougal at- 
tacks most directly. 

6 See, inter alia, Myres S. McDougal and Harold D. Lasswell, “The Identification 
and Appraisal of Diverse Systems of Public Order,’ in McDougal and Associates, 
Studies in World Public Order, op. cit. note 2 above, at 3-41. Note especially the 
following specific statements: 


“Within the decision-making process our chief interest is in the legal process, by 
which we mean the making of authoritative and controlling decisions.” (P. 13.) 

“The conjunction of common expectations concerning authority with a high degree of 
corroboration in actual operation is what we understand by law.” (P. 14.) 


Similarly, they explicitly stress the goal of describing “the legal process in the con- 
text of the decision process as a whole, and of the social process within the entire 
community context.” (P. 37.) 

7 There is some ambiguity in McDougal’s conception of the notions of authority 
and authoritativeness. Basically, he seems to regard a decision as authoritative if it 
is widely accepted as the act of a legitimate or rightful decision-maker. But this 
formulation itself raises some important problems. For example, how widespread 
must the legitimacy of a decision-maker be in a given community for his decisions 
to be authoritative? What is the relationship between authoritativeness and effec- 
tiveness, especially over time? And how are we to characterize the decision-making 
process in social systems, such as the international system, in which several different 
sets of decision-makers claim authoritativeness for their acts but none actually enjoys 
anything like universal legitimacy? l 
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emanates from the unending clashes or confrontations between claims and 
counterclaims concerning the distribution of values which constitute a 
central feature of all social systems. Some of these claims concern the 
allocation of power as a value in itself, while others focus on the dis- 
tribution of other values such as affection, wealth, and well-being. In 
all cases, however, the resultant confrontations involve political processes, 
since power in the instrumental sense is the principal determinant of the 
outcomes.® Starting from this frame of reference, McDougal conceptual- 
izes the decision as the means whereby individual confrontations involving 
competing claims about ths distribution of values are settled,” and he 
views law as the record spelled out by a stream of such decisions over 
time so long as they are authoritative as well as effective. Thus, every 
claim concerning the allocation of values can be regarded as a lawmaking 
(or reinforcing) bid. If a claim is successful in the sense that an authori- 
tative and effective decision ensues that conforms to its demands, the 
claim becomes, ipso facto, an element of the law of the social system 
in question. If it fails in these terms, on the other hand, the claim has 
no legal status, at least until a similar claim produces an authoritative 
and effective decision at some future time.* 

It is apparent from this conception that law may be a highly changeable 
or volatile phenomenon in any given social system. Insofar as similar 
claims concerning the distribution of values prevail over a long period 
of time and are generally accepted as authoritative, it is true that “the 
law” will appear to be stable and seem relatively easy to identify. But 
when the pattern of successful claims changes substantially over time, 
identifying “the law’ may become a considerably more difficult task.™ 
To the extent that it is possible to discern long-term secular trends in 
such situations, it may still be feasible to analyze the evolution of legal 
systems with some confidence. Where changes in the pattern of suc- 
cessful claims are more volatile and basic trends are difficult to identify, 


8 This discussion follows Lasswell’s basic formulation. For a detailed treatment 
consult Harold D. Lasswell and Abraham Kaplan, Power and Society 55-102 (New 
Haven, 1950). 

9 Again, this follows Lasswell’s basic formulation. See, for example, ibid. 81, where 
Lasswell and Kaplan state that “the ottcome of the shaping of power in an en- 
counter is a decision” (emphasis in original). 

10 Thus, a defeated claim which later gains increased support in the form of sub- 
sequent decisions may well be revived at the next opportunity and acquire legal 
status (in some cases even retroactivelv). 

11 The réle of coramunity expectations in legal processes, which McDougal stresses 
throughout his work, is particularly impcrtant in this context. In any social system, 
individuals and organized groups will attempt to formulate expectations concerning 
the probable outcomes of current and potential confrontations about the distribution 
of values in order to make purpzsive decisions about their own behavior. In highly 
stable societies, expectations of this kind will be relatively easy to arrive at and will 
not change much over time. As change becomes more rapid, extensive, and un- 
patterned within a social system, however, the difficulties involved in formulating 
and adjusting expectations about effective and authoritative decisions in a meaningful 
fashion will mount steadily. 
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however, it is apt to become exceedingly difficult to characterize the state 
of “the law” in a social system. 

In associating law with the unfolding pattern of effective and authori- 
tative decisions concerning the distribution of values in social systems, 
McDougal has forged an extremely powerful bond between legal rela- 
tionships and the broader social context in which they occur. From this 
perspective, both the content and the evolution of law become, in essence, 
functions of various underlying social and political factors such as the 
changing patterns of interest and influence in the society. Similarly, the 
rôle of legal outcomes as stimulants to social and political change be- 
comes a topic of considerable importance. Any successful legal analysis 
must therefore come to grips with a whole series of social and political 
questions concerning who makes decisions, in terms of what perspectives, 
in what arenas, on the basis of what resources (i.e. base values) and 
strategies, and with what outcomes and effects in the society in question. 
Consequently, legal analysis must also concern itself at length with nu- 
merous central issues of the social sciences, such as the nature and dis- 
tribution of power, authority and legitimacy, leadership, elites, community, 
compliance, decision-making, and social change.’? Questions of this kind 
constitute core issues in disciplines such as sociology, political science, 
and even psychology. As a result, it is difficult to see how the bond be- 
tween legal analysis and the social sciences could be made any stronger 
than it is in McDougal’s fundamental conception of law. It is for this 
reason that some commentators have applied the phrase “sociology of 
law” to McDougal’s work, though he himself appears to reject this phrase 
in describing his own work.” 

Given this background, it is hardly surprising that McDougal is a great 
advocate, at least at the verbal level, of expanding the use of findings 
from the social sciences in legal analysis. What is somewhat surprising, 
however, is that McDougal’s substantive contributions to the achievement 
of this objective are not particularly impressive and that the opportunities 
for introducing findings from the social sciences far outdistance their 
actual introduction in his own work. There is little evidence, for ex- 
ample, that McDougal is fully abreast of contemporary work in the social 
sciences on such problems as decision-making, elites, leadership, power, 
social change, and so forth.* And it would not, in my opinion, be ac- 


12 It seems reasonable to argue that sophisticated legal thinkers have, in fact, al- 
ways taken an interest in issues of this kind. McDougal’s jurisprudence raises these 
issues directly and explicitly, however, whereas many of the traditional conceptions 
of law tend to avoid them, at least in doctrinal terms. 

13 Ọn this point see McDougal, Lasswell, and Reisman, “Theories about Inter- 
national Law,” loc. cit. note 2 above, at 260-275, 

14 It would require a large volume to document this conclusion thoroughly. Never- 
theless, let me offer several specific examples. First, I have searched McDougal’s 
writings in vain for references to most of the principal works of modern decision 
theory. For convenient lists of citations in this field consult Ward Edwards and 
Amos Tversky (eds.), Decision Making (Middlesex, England, 1967). Second, much 
the same can be said of the massive contemporary literature on political elites. For 
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curate to treat the introduction of materials from the social sciences on 
questions of this kind as an outstanding feature of McDougal’s substan- 
tive work. It is true of course that McDougal has adopted much of 
Lasswell’s conceptual apparatus for use in legal analyses and that this 
apparatus contains definitional and conceptual materials relevant to a 
number of the questions mentioned above (more on this issue below). 
But the adaptation of Lasswell’s conceptual apparatus, and even the ac- 
tive collaboration of Lasswell in applying the apparatus to legal issues," 
can hardly be equated with the introduction of the substantive content 
of contemporary research in the social sciences concerning most of the 
questions under discussion here. 

McDougal’s conception of law also engenders some conceptual difficul- 
ties that pose problems for the development of his jurisprudence, espe- 
cially in the realm of international law. First, when law is defined in 
terms of the making of effective and authoritative decisions concerning 
the distribution of values in a society, the concept tends to lose dis- 
criminatory power for many purposes. That is, this conception encour- 
ages the inclusion of so much under the heading of law as a matter of 
definition that it often becomes difficult to identify law in a parsimonious 
fashion and then to analyze the connections between law and various 
other aspects of a social system without arriving at conclusions that are 
true by definition.1* For example, so long as McDougal’s conception of 
law is employed, this will be a real problem for anyone who sets out to 
explore the connections between the law of a social system on the one 
hand and the changing distribution of power or the evolution of authority 
relations in the system on the other. 

Second, a problem of some practical significance (though it need not 
be analytically debilitating’ arises from the fact that McDougal’s con- 
ception of law overlaps in a confusing fashion with the definition of whole 
disciplines in the social sciences. Many conceptions of political science, 
for example, are difficult to distinguish from McDougal’s conception of 
law. To take a specific case, there is a remarkable similarity between 
Easton’s well-known definition of political science in terms of all those 
phenomena associated with the authoritative allocation of values in society 
and McDougal’s view of law.” Jt can of course be argued that this is 
not a significant problem in intellectual terms since (at least from the 
point of view of a nominalist) the boundaries between disciplines are 


a sample of the radically different perspectives associated with the analysis of elites, 
see Peter Bachrach (ed.), Political Elites in a Democracy (Chicago, 1971). 

18 Lasswell worked closely with McDsaugal during the 1940s when the approach 
to Jegal analysis under discussion in this essay was originally formulated. And he 
has figured as a co-author of a number o? McDougal’s works in more recent years. 

16For a brief and clear discussion of the problem of definitional circularity see 
Marion J. Levy, Jr. “Does it Matter if He’s Naked,’ Bawled the Child,” in Klaus 
Knorr and James N. Rosenau (eds.), Contending Approaches to International Politics 
99-101 (Princeton, 1969). 

17 For an elaboration of Easton’s conception of political science, consult David 
Easton, The Political System, esp. Ch. V (New York, 1953). 
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ultimately arbitrary in any case.!® Nevertheless, this overlap is a major 
source of confusion in discussing the links between legal analysis and the 
social sciences. And it raises serious questions concerning the adminis- 
trative wisdom of maintaining a sharp separation between law schools 
and various social science faculties.*® 

Third, there are important practical problems in utilizing McDougal’s 
conception of law which arise from the fact that it makes law a con- 
stantly “moving target” in many social systems. In a highly stable society 
in which the effective and authoritative outcomes of confrontations be- 
tween claims concerning the allocation of values do not change much 
over time and are, therefore, highly predictable, it may be perfectly 
possible to make meaningful determinations of what the law is on the 
basis of this conception. In more volatile social systems, however, it is 
often nearly meaningless to ask what the law is at any point in time, 
since any estimate of the legal status of various claims today may have 
to be revised substantially tomorrow.?° Worse yet, many social systems 
are characterized by significant variations in the way they dispose of 
similar claims concerning the distribution of values even within the same 
time period.**. This is especially true of social systems, such as the inter- 
national system, which are characterized by decentralization with respect 
to authority structures, low levels of interdependence, and rapid social 
change. And it is not uncommon even in more integrated social systems 
such as the contemporary United States.?? In situations of this kind, it 
becomes exceedingly difficult to answer straightforward practical ques- 
tions concerning the extent to which any specific human act is legal or 
illegal within a given social system. And yet it. seems certain that the 
formulation of answers to questions of this kind will continue to be a 
central focus of the work of lawyers and legal scholars for the foreseeable 
future, whether or not this is regarded as desirable in terms of some ideal 
standards. 

Fourth, there ate several special problems that arise in efforts to apply 
McDougal’s conception of law to the international system. Because of 
the decentralized, loosely integrated, non-institutionalized, and rapidly 

18 For a well-known discussion of the distinction between “nominalism” and “es- 
sentialism” in the context of the social sciences, see Karl R. Popper, The Poverty of 
Historicism 26-34 (New York, 1964). 

19 In fact, it can be argued that this conclusion follows logically from the basic 
premises of McDougal’s conception of law. As a practical matter, however, I am 
not sure whether McDougal himself would be willing to embrace this conclusion. 

20 In a sense, this raises the classic philosophical problem of identifying phenomena 
that are “becoming” rather than “become.” 

21 This often occurs, for example, where different economic, ethnic, or racial groups 
are involved, That is, it is now widely recognized as incorrect to suppose that the 
average social system or community is fully homogeneous with respect to the ad- 
ministration of justice. 

22In fact, evidence is mounting steadily in support of the generalization that 
position in the social hierarchy is a major determinant of the outcome of one’s claims 
concerning the allocation of values in American society. And this is no doubt true, 


to a greater or lesser degree, of all societies, whether or not the results are widely 
accepted as authoritative or legitimate. 
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changing qualities of this social system,” it is extremely difficult to iden- 
tify with any clarity its decision-making process. In fact, it can be argued 
cogently that the international system as such does not exhibit a general 
decision-making process that yields effective and authoritative decisions 
concerning the distribution of values in the system.?4 It is quite unclear 
whether there are any operative system-wide standards of authoritative- 
ness and legitimacy in the international system; this is a subject that has 
been debated for years by students of international law and relations 
without any notable successes. Similarly, while power in the instru- 
mental sense is obviously central to the effectiveness of decision-making 
in social systems, the nature and distribution of power in the international 
system are notorious subjects of disagreement and confusion among stu- 
dents of international relations. 

One response to these dilemmas, which McDougal himself has out- 
lined, is to argue that the over-all international system contains a number 
of sub-systems with respect to law or public order rather than a single 
legal system that is coextensive with the whole international system.?¢ 
Thus, it may make sense to maintain that there is a Western system of 
law, an Eastern system, and perhaps an additional system among the 
states of the third world. But this position generates serious problems 
of its own. Conceptually, there is the problem cf identifying the boun- 
daries and the content of the diverse systems of law (or public order) 
within the over-all international system. Moreover, this posture raises 
an important substantive problem, since it suggests that interactions cut- 
ting across these sub-systems, such as East-West relations, may be extra- 
legal in the sense that they do not fall within the confines of any iden- 
tifiable legal system. This is a conclusion that many, including McDougal 
himself, would certainly not accept happily, but there is no way to escape 
it without solving the initial dilemmas of identifying a legal system co- 
extensive with the over-all international system.?* 


23 For an extended discussion of these characteristics of the international system, 
see Oran R. Young, “A Systemic Approech to International Politics,” Research Mono- 
graph No. 33 (Princeton Center of International Studies, 1968). 

24 Like many other students of international law, McDougal seems to be heavily 
influenced by implicit analogies to domestic or intra-national society. Thus, his basic 
conception of law yields distinctly more clearcut conclusions when it is applied to 
relatively well-integrated domestic systems than when it is used to characterize the 
highly decentralized international system. 

25 For an interesting and well-balanced discussion of these issues, see Hedley Bull, 
“Society and Anarchy in International Relations,” in Herbert Butterfield and Martin 
Wight (eds.), Diplomatic Investigations 35-50 (London, 1936). 

26 See, for example, McDougal and Lasswell, “The Identification and Appraisal of 
Diverse Systems of Public Order,” loc. cit. note 6 above, at 21-36. 

27 One possible escape route, which McDougal has also alluded to, is to argue 
that the international system as a whole does exhibit an embryonic system of public 
order even though it is highly underdeveloped by contrast to the systems of public 
order in other communities. But a simple enunciation of this position is not sufficient. 
What, for example, are the minimum requirements for the existence of a system of 
public order? And what are the differences between embryonic and highly devel- 
oped systems of public order with respect to the links between the legal system and 
the broader social system in which it operates? 
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B. CONCEPTUAL ÅPPARATUS 


Another source of McDougal’s interest in the social sciences stems 
from his reliance on a highly developed and self-consciously formulated 
conceptual apparatus in propounding his jurisprudence. In effect, Mc- 
Dougal, with Lasswell’s active assistance, has adapted Lasswell’s well- 
known conceptual framework for the study of society for use in legal 
analysis.22 Above all, he emphasizes Lasswell’s notion of configurative 
analysis, which involves the conceptualization of political and social proc- 
esses in terms of participants, perspectives, arenas, base values, strategies, 
outcomes, and effects. Similarly, McDougal employs Lasswell’s eight- 
fold conception of values, his sevenfold categorization of decision proc- 
esses,°° and his basic conceptualizations of power and influence. And 
he utilizes Lasswell’s idea of intellectual goals, stressing especially the 
importance of policy-oriented (or manipulative) analysis as a basis for 
legal scholarship and legal education.** 

There are several distinguishable perspectives from which to assess 
the relationship between McDougal’s use of this highly structured con- 
ceptual apparatus on the one hand, and his concern with the links between 
legal analysis and the social sciences on the other. First, it is possible 
to consider the introduction of this conceptual apparatus as a use of 
social science in itself. This view, however, is a somewhat peculiar one. 
The use of elaborate conceptual frameworks is a controversial subject 
among social scientists.22 Lasswell’s framework is only one among a 
number of divergent and competing frameworks. And the employment 


28 The most systematic statement of Lasswell’s conceptual framework appears in 
Lasswell and Kaplan, op. cit. note 8 above. 

29 Lasswell divides the eight values into four deference values (i.e., power, respect, 
rectitude, and affection) and four welfare values (i.e., well-being, wealth, skill, and 
enlightenment). 

80 The seven categories are: intelligence-gathering, recommendation, prescription, 
invocation, application, appraisal, and termination. McDougal argues that intelligence- 
gathering and recommendation are particularly important functions of policy-oriented 
legal analysis. 

81 It can be asked whether the Lasswellian conceptual apparatus is a necessary part 
of McDougal’s jurisprudence. This is a rather complex issue, and I cannot deal with 
it adequately within the scope of this essay. There are, however, two brief points 
concerning this issue which I would like to emphasize. First, there is no doubt 
that some aspects of McDougal’s jurisprudence, such as his basic conception of law, 
could be sustained in the absence of the Lasswellian conceptual apparatus. Second, 
it is nevertheless true that the conceptual apparatus has become such an integral 
part of McDcugal’s jurisprudence that it is highly doubtful whether it makes sense 
to divorce the apparatus from the other aspects of his legal thinking for purposes of 
evaluation, 

82 For a discussion of some of the issues involved in this controversy, consult Oran 
R. Young, Systems of Political Science (Englewood Cliffs, 1968), esp. Chs. 1 and 
7. And for a highly critical evaluation of the use of conceptual frameworks on the 
part of political scientists see Bernard Crick, The American Science of Politics (Berk- 
eley, 1959), Note also that this question is related to a recurring controversy in 
Western thinking which focuses on the notion of rationalism. That is, one of the 
predominant motives underlying the introduction of self-conscious and carefully elab- 
orated conceptual frameworks is the idea that this procedure will encourage systematic 
thinking, rational assessments of clearly defined issues, and scientific thinking. 
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of a highly developed conceptual framework for legal analysis can hardly 
be equated with the introduction of the substantive content of the social 
sciences into legal studies. 

Second, the use of the Lasswellian conceptual apparatus can be viewed 
as a channel or a transmission belt for the introduction of findings from 
the social sciences into legal analysis. By and large, however, this re- 
lationship has not proved markedly successful. The employment of 
the conceptual apparatus has led primarily to continuing efforts at con- 
ceptualization, and McDougal and his followers have not placed an 
especially high priority on branching out beyond the confines of Lass- 
well’s contributions in their search for substantive findings from the social 
sciences to be used in legal analysis. Moreover, the employment of 
Lasswell’s conceptual apparatus as a transmission belt has a distorting 
effect of significant proportions, since it means that outside materials must 
be filtered through the somewhat rigid categories cf the apparatus. 

Third, the reliance on a highly developed conceptual apparatus can be 
thought of as making legal analysis somewhat more like social science in 
form or method, if not in substance. But this is also a rather dubious 
proposition. It runs afoul cf the facts, mentioned above, that the em- 
ployment of such frameworks is both highly controversial and far from 
universal in the social sciences themselves. And in any case, this achieve- 
ment is certainly not an unmixed blessing in view of the fact that Mc- 
Dougal’s emphasis on the Lasswellian conceptual apparatus undoubtedly 
does more than anything else to alienate many legal scholars and lawyers 
from his work, even among those who are sympathetic to his emphasis on 
the powerful bond between Jaw and other aspects of society. 

However this may be, the use of this conceptual framework has had 
a far-reaching impact on the development of McDougal’s jurisprudence. 
In the first instance, the use of the apparatus plays a major rôle in pro- 
ducing the clear-cut architectonic features that distinguish McDougal’s 
jurisprudence from that of many of his contemporaries.” It seems to me 
there is little doubt that this is a crucial source of the scope and grandeur 
that characterize McDougal's jurisprudence. At the same time, the con- 
ceptual apparatus has important procedural functions in the sense that 
it provides a clear-cut “order of march” for specific legal analyses carried 
out within McDougal’s general framework. That is, the analyst working 
within this framework is never at a loss for a conceptual outline or 
agenda to guide him through the stages of his work. For those who have 
mastered the complexities of the apparatus, therefore, it offers a genuine 
sense of certainty and security. 

Nevertheless, this conceptual apparatus has a number of weaknesses 
as well as strengths. Above all, Lasswell’s apparatus has failed to sup- 


83 Compare, for example, McDougal and Feliciano, Law and Minimum World Pub- 
lic Order, note 2 above, with other modem efforts to dzal with the regulation of 
force in the international system, such as Ian Brownlie, International Law and the 
Use of Force by States (New York, 1963); Hans Kelsen, Law and Peace in Inter- 
national Relations (Cambridge, 1942); and Julius Stone, Legal Controls of Inter- 
national Conflict (New York, 1954). 
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port the development of any theory (or theories) in the formal sense.* 
In fact, it tends to hinder the development of theory severely by intro- 
ducing excessive numbers of potentially relevant factors while the crucial 
problem in developing viable formal theories is to construct simple logical 
models by stripping away as many factors as possible without under- 
mining the predictive accuracy of the resultant propositions.** More- 
over, the apparatus engenders other problems as well. Much of it is 
characterized by a rigid formalism that frequently makes it difficult to 
fit observations of the real world into the frameworks categorizations 
with any comfort. The scheme tends to encourage the proliferation of 
logically possible boxes or categories that sometimes have little substan- 
tive content and that often become difficult to manage in analytic terms. 
And systematic applications of the apparatus to specific topics produce 
large tomes that tend to display the characteristics of outlines or agendas 
for additional research, despite their bulk.®* 

In the end, therefore, it seems relevant to inquire whether the costs 
of using McDougal’s elaborate conceptual apparatus in the realm of 
legal analysis exceed the benefits. But this is not an easy question to 
answer, since it is difficult to specify a homogeneous unit of measure in 
terms of which to calculate and to add up these costs and benefits. Con- 
sequently, any effort to weigh them against each other is bound to be 
uncomfortably arbitrary. However, it does seem reasonable to conclude 
that the employment of the conceptual apparatus alone is not a sufficient 
condition for the production of outstanding legal analyses. That is, it 
is not possible to make significant contributions of a creative or innova- 
tive sort in the realm of legal scholarship solely by applying this con- 
ceptual apparatus in a rote fashion.?* 

McDougal himself has had considerable success in offsetting the weak- 
nesses of the apparatus because he is a superb legal tactician and because 
he is extremely well grounded in the case materials associated with his 
major areas of interest. And it is no doubt significant that those of 


34 In formal terms, a theory can be defined as a set of general statements such that: 
(1) some of the statements (the assumptions or premises) logically imply the others 
(the theorems), and (2) the theorems can be cast in the form of falsifiable predic- ° 
tive statements about the real world. In fairness, it should be noted that other con- 
ceptual frameworks have not done notably better in sustaining the development of 
theories in the areas of Lasswell’s interests. Nevertheless, this does not alter the fact 
that the failure to sustain theory is a distinct weakness of Lasswell’s apparatus. 

35 For a good introduction to the problems of developing theories, see Carl G. 
Hempel, Philosophy of Natural Science (Englewood Cliffs, 1966). 

86 The collaborative works on the regulation of international coercion, the law of 
the sea, and space law all exhibit this quality to a greater or lesser degree. 

37 Much the same comment can be made about the use of other conceptual frame- 
works that have been developed by social scientists and legal scholars. Once again, 
however, the fact that McDougal’s conceptual apparatus displays some general simi- 
larities to other conceptualizing efforts does not alter the force of the point under 
discussion here. 

38 Given McDougal’s highly critical view of traditional legal scholarship, the fact 
that he employs his knowledge of the case materials so vigorously constitutes some- 
thing of a paradox. I do not think that anyone who has seen McDougal in opera- 
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McDougal’s students who have achieved the greatest successes in legal 
scholarship have tended to modify his conceptual apparatus substantially 
(in some cases drastically) in their own work.®® Moreover, it is hard to 
escape the conclusion that some of McDougal’s students and followers, 
who have been less blessed with such offsetting talents, have produced 
a considerable body of work which exemplifies the proposition that the 
faithful application of the conceptual apparatus is not by itself sufficient 
to yield outstanding contributions to the study of law. 


C. Worip PUBLIC ORDER 


Another issue that is relevant to McDougaľs interest in the social sci- 
ences arises from his longstanding concern with the problems of world 
public order. In this context, consider first McDougal’s efforts to define 
the concept of world public order.*° In some instances, McDougal con- 
ceptualizes world public order in terms of those features of the social 
and political processes of the international system which are somehow 
protected by the pattern of legal decisions.*t That is, public order is 
associated with the basic social and political arrangements or relation- 
ships that are maintained by the unfolding stream of effective and au- 
thoritative decisions in the social system.** The organization of the in- 
ternational system as a decentralized state system, for example, would 
fall into this category. At other times, McDougal defines world public 
order more simply in terms of the prohibition or minimization of “un- 
authorized” ** coercion in the international system.** Here the concept 
of public order is equated, for the most part, with peace. 

In both cases, however, the specific phenomena McDougal links with 
the notion of world public order are much the same as those associated 
with the concept by numerous social scientists who are not legal scholars 
at all and who do not rely on any distinctive form of legal analysis in 
their investigations of the problem of world order. Bull, for example, 
conceptualizes world order in terms of the maintenance of patterns in 


tion, however, would argue with the conclusion that his knowledge of the case 
materials is an important source of his strength in legal argumentation. 

39 Clear-cut examples would include Richard A. Falk, Rosalyn Higgins, and (prob- 
ably) W. Michael Reisman. 

40 This section focuses on what McDougal describes as “minimum order.” Several 
aspects of “optimal order,’ which involves questions of values and justice, are dis- 
cussed in the next section of this essay. 

41 The notion of protection is somewhat ambiguous in this context. While it is 
possible to say that the maintenance of certain features of a social system is implied 
by a given pattern of decisions, it seems peculiar to argue that it is the stream of 
decisions itself which actually protects these features of the social system. 

42 See, inter alia, McDougal and Lasswell, “The Identification and Appraisal of 
Diverse Systems of Public Order,” loc. cit. note 6 above, at 15-16. 

43 The meaning of the term “unauthorized” in this formulation requires some in- 
terpretation. As mentioned in a previous section of this essay, it is not clear whether 
the international system as such actually has a decision-making process that is widely 
accepted as authoritative. 

4t See, for example, McDougal, “Some Basic Theoretice! Concepts about Inter- 
national Law,” loc. cit. note 2 above. 
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human relationships which sustain such elementary goals as the control 
of violence, the preservation of a presumption that promises will be kept, 
and the provision of arrangements to secure the stability of possession. 
And a greet many social scientists think about world order in terms of the 
problems of eliminating or regulating large-scale coercion, especially of 
the violent type, in the international realm.*® 

How, then, does McDougal’s concern with the problem of world public 
order relate to his efforts to expand the use of findings from the social 
sciences for purposes of legal analysis? At this point, it seems to me 
there is an important element of ambiguity in McDougal’s work. The 
study of world order constitutes an area in which it is not easy to formu- 
late a clear distinction between international Jaw and international rela- 
tions in general. However, it is hard to see any uniquely legal element, 
point of view, or methodology embedded in the phenomenon of world 
order itself, unless the whole notion of world order is simply absorbed 
into the category of legal analysis by definitional fiat." If anything, it 
seems reasonable to conclude that world order is basically a political 
condition and that the central problems of world order often rest, in 
the final analysis, on social and political relationships that are not ordi- 
narily regarded as legal issues. Thus, many social systems exhibit rea- 
sonably stable patterns of order even though they are not characterized 
by the traditional attributes of a legal system such as lawmaking, law- 
interpreting, and law-enforcing agencies and, in some cases, even fail to 
develop any systemic decision-making processes that are widely accepted 
as authoritative.*® In such systems, the maintenance of any given pattern 
of order is largely a function of the operation of various political rules 
and social norms.*® And it has been cogently argued that the interna- 
tional system, like many primitive systems, tends to exemplify this pattern 
with respect to the preservation of order.®° 

45 Bull has stated this view most clearly in a lecture at Princeton University on 
Dec. 4, 1970. 

46 The idea of eliminating or regulating large-scale coercion raises the so-called 
“order-justic2 problem” since the control of coercion in the absence of arrangements 
for the achievement of peaceful change is apt to produce a host of new problems. 

47 This issue also arises in connection with the work of other scholars in this field. 
For example, it seems to me exceedingly difficult to pin down the exact meaning of 
the adjective “legal” in the phrase “the future of the international legal order” as 
employed by Richard A. Falk and Cyril E. Black. For further details, consult Richard 
A. Falk and Cyril E. Black (eds.), The Future of the Intemational Legal Order, 
5 vols, (Princeton, 1970). 

48 For a helpful discussion of these issues see Michael Barkun, Law Without Sanc- 
tions (New Haven, 1968). 

49 There is some tendency among international lawyers to incorporate most political 
rules, social norms, habitual patterns of behavior, ard so forth into the category 
of law. I cannot think of any major conception of Jaw which fully supports this 
tendency, however, and I think this procedure is a serious source of conceptual con- 
fusion. For an interesting discussion of political rules, which do not have any ex- 
plicit legal standing, see Inis L. Claude, Jr, The Changing United Nations, Ch. 4 
(New York, 1967). 

50 For an interesting discussion of this proposition see Roger D. Masters, “World 
Politics as a Primitive Political System,” 16 World Politics 595-619 (1964). 
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There is no doubt, of course, that law plays a major rôle in shaping 
and maintaining the pattern of public order in many social systems, 
Moreover, most students of international relations would agree that law 
plays an important rôle of this type in the international system, though 
there is some disagreement concerning the relative importance of law 
and various other social institutions that operate to preserve the pattern 
of order in the international system. Accordingly, it would certainly be 
possible to examine the distinctive uses of legal perspectives and legal 
modes of analysis in efforts to reach a fuller understanding of the prob- 
lems of world order. This might well yield an interesting assessment of 
the extent to which McDougal’s legal training has helped him in pur- 
suing his interests as a student of world order. Note, however, that 
it would also turn the question under discussion in this essay (as posed 
at the outset) upside down. 

It is certainly not my purpose to denigrate the real services McDougal 
has performed in stimulating interest in the problems of world order. 
In my view, however, the issues referred to in the preceding paragraphs 
do introduce a pervasive conceptual ambiguity into this part of Mce- 
Dougal’s work.®? Specifically, McDougal never succeeds in making the 
relationship between international lew and world public order altogether 
clear within his conceptual framework. Moreover, it seems to me that 
these difficulties account for the fact that McDougal’s work on world 
public order often impresses one as being somewhat narrowly focused 
or one-sided." 


D. Norms AND VALUES 


A final topic that deserves some discussion in assessing McDougal’s 
interest in the social sciences is his orientation toward norms and values. 
McDougal’s basic posture on this set of issues can be characterized as 
follows. In the first instance, he has long argued that legal scholars, 
lawyers, and social scientists should all adopt an explicit value position 
to guide their work. He himself has formulated a strong commitment 
to the notion of an optimal world public order based on the idea of se- 
curing human dignity for everyone.** And he conceptualizes human 


81 Another approach to this problem would be to try and distinguish something 
called the “international legal system.” Presumably, this system would be differ- 
entiated from the international political system, the international social system, and 
the international economic system. It is not clear just what criteria are to be em- 
ployed in making this distinction. For a discussion of the notion of the international 
legal system, however, see Richard A. Falk, The Status of Law in International Society, 
op. cit, note 1 above. 

52 The ambiguities embedded in McDougal’s conception of world public order are 
not peculiar to him; on the contrary, they exemplify a widespread inability to define 
the concept “world order” in a genuinely fruitful fashion. 

53 This comment is equally (if not more) relevant to the work of a number of 
McDougal’s followers. 

54 For a relatively clear statement of McDougal’s own views in this area see, for 
example, Harold D. Lasswell and Myres S. McDougal, “Legal Education and Public 
Policy: Professional Training in the Public Interest,” in McDougal and Associates, 
Studies in World Public Order, op. cit. note 2 above, at 59-91. 
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dignity, in turn, in terms of maximizing the production of values, the 
sharing of existing values, and the participation of the whole population 
in determining the distribution of values. However, this general per- 
spective, which is obviously rooted firmly in the tradition of Western 
liberalism, is not without its problems in McDougal’s formulation. Spe- 
cifically, it is highly doubtful whether the various components of this 
conception of human dignity are genuinely cornpatible. Does maximum 
participation in determining the distribution of values always support the 
goal of maximizing the production of new values? *® What happens when 
efforts to redistribute values in the interests of justice or the universal 
achievement of human dignity require inroads on what some people 
regard as necessary to their own dignity? And is a perfectly egalitarian 
distribution of values likely to prove optimal for the production of new 
values or even for the maintenance of minimum public order in most 
social systems? Questions of this kind cannot be handled simply by 
enunciating a general commitment to the achievement of an optimal 
world public order of human dignity. And in the specific case of the 
international system, such a sweeping formulation of the notion of human 
dignity tends to cover up a variety of important, though unquestionably 
knotty, problems.*® 

Beyond this, McDougal is also explicit about the need for what he 
describes as a policy-oriented jurisprudence. By this he means that the 
statement of goals for the society, together with the formulation and im- 
plementation of policies for their achievement, should be regarded as 
central features of legal education and legal scholarship. In effect, there- 
fore, McDougal wishes to promote the education of lawyers and legal 
scholars who are actively involved in current policy problems and com- 
mitted to the improvement of their society (or even to changing it dras- 
tically), in contrast to the training of detached technicians who work 
within an existing social system on the assumption that the system as 
it stands is basically acceptable or, in any case, is likely to endure 
indefinitely. 

Given these views, it is hardly surprising that McDougal displays a 
deep concern with value questions throughout the elaboration of his juris-’ 
prudence. This concern is explicit, for example, in his interest in the 
issue of intellectual goals. And his emphasis on processes of decision- 
making in the formulation of his conceptual apparatus encourages one 
to consider problems of objectives and values again and again. What 
is somewhat surprising in this context, however, is the fact that McDougal’s 
elaborate framework sometimes hides a certain lack of sensitivity to a 


55 Among other things, the transaction costs associated with decision-making under 
this rule may seriously detract from the resources available for the production of new 
values, This is one of the classic problems involved in the idea of participatory 
democracy. 

56 For example, this general posture is not particularly helpful in coming to grips 
with the redistributive problems underlying the emerging North-South confrontation 
or with the costs arising from the revolution of rising expectations and the impetus to 
headlong modernization in the countries of the third world. 
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range of normative issues that are of great concern at the present time. 
To see the significance of this point, consider McDougal’s underlying 
views on the following issues: He appears to adhere to an essentially 
orthodox type of anti-Communism which is not perticularly sensitive to 
the great diversity among “Communist” governments and movements in 
various parts of the world." He seems to retain a somewhat naive faith 
in the superiority of the American system of democracy and in the rôle 
of the United States as an exemplar of democracy in the world. Although 
he is concerned with the plight of the third world under the general 
rubric of achieving human dignity, he has not displayed a particularly 
high level of sensitivity to the extreme problems facing many of the de- 
veloping nations in their efforts to “catch up” within the framework of 
the existing international system.°* And he has not demonstrated any 
marked sympathy or empathy for the very real pressures motivating vari- 
ous groups to employ coercion (and sometimes violent coercion) to 
achieve social change in the contemporary world. 

It is no doubt this pattern of basic attitudes which accounts for the 
fact that McDougal has leaned toward a somewhat uncritical acceptance 
of the views of the American “establishment” on a number of specific 
issues in the field of international relations (examples include the hydro- 
gen tests, the Cuban missile crisis, some aspects of Viet-Nam, and the 
Cold War debate).5® And this is the route, it seems to me, that has occa- 
sionally led McDougal into the rôle of exegete or apologist for actions 
on the part of the United States which are extremely difficult to square 
with the general image projected by the idea of achieving a world public 
order of human dignity.®° Nevertheless, it is still a matter of considerable 
curiosity that McDougal, who is so self-consciously concerned with the 
central rôle of value questions in his conceptual framework, should be so 
strongly influenced by a set of implicit normative premises in a number 
of his substantive conclusions. I believe this paradox is explainable, at 
least in part, in terms of the prevailing atmosphere of the period in which 
he was formulating his basic views. Outlooks on the problems of de- 
‘mocracy, totalitarianism, and the use of force to achieve social change 


57 See, for example, McDougal and Lasswell, “The Identification and Appraisal of 
Diverse Systems of Public Order,” lac. cit. note 6 above, at 3-10. 

58 For an extended analysis of the situation of the developing countries which is 
particularly sensitive to their problems in the existing international system, see Falk, 
The Status of Law in International Society, op. cit. note 1 above. 

69 For relevant examples of McDougal’s views on these issues consult, inter alia, 
Myres S. McDougal and Norbert A. Schlei, “The Hydrogen Bomb Tests in Perspec- 
tive: Lawful Measures for Security,” in McDougal and Associates, Studies in World 
Public Order 763-843; Myres S. McDougal, “The Soviet-Cukan Quarantine and Self- 
Defense,” 57 A.J.I.L. 597-604 (1963); and John Norton Mocre and James L. Under- 
wood in collaboration with Myres S. McDougal, The Lawfulness of United States 
Assistance to the Republic of Viet Nam, mimeographed, May, 1966. 

60 On this point, see also the comments of Rosalyn Higgins in her article “Policy 
and Impartiality: The Uneasy Relationship in International Law,” 23 Intemational 
Organization 914-931 (1969). 
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were, after all, radically different during the 1940’s than they are today.” 
But the impact of these implicit normative premises on McDougal’s think- 
ing about substantive issues, despite his self-conscious concern with values 
in the formulation of his conceptual framework, constitutes a striking 
confirmation of the subtle impact of underlying values in all intellectual 
endeavor. 

Finally, there are several interesting links between these value ques- 
tions in McDougal’s work and related developments in the social sciences 
during the same time period. First, McDougal’s basic views on norms 
and values (as reported at the beginning of this section) are adapted 
directly from the views of his colleague, Harold Lasswell.* This is true 
both of the notion of human dignity and of the conception of policy- 
oriented analysis. Second, it is interesting to note that both Lasswell 
and McDougal were cutting directly against the trend in the social 
sciences on the issue of values during the period in which they were 
formulating their basic approach to legal analysis (roughly the mid- 
1940’s through the mid-1960’s). This was the era in which many social 
scientists were promoting the slogan of “value-free” social science. Simi- 
larly, McDougal’s stress on the central rôle of values seems to have been 
at least somewhat at odds with prevailing trends in legal analysis as 
embodied in Jaw school curricula during the same time period.** There 
is a sense, therefore, in which one of the great contributions of both 
Lasswell and McDougal arises from the fact that they were articulate 
voices emphasizing the importance of value questions and policy-oriented 
perspectives during a period when these views were out of fashion in 
the social sciences and, to some extent, in legal analysis as well. Third, 
one might suppose that McDougal’s emphasis on values and policy-mak- 
ing would make his jurisprudence more relevant and influential than 
ever at the present time, given the current upsurge of explicit concern 
with normative problems among both social scientists and legal scholars. 
By and large, however, it seems to me that this has not occurred. I 
suspect this is due, in part, to a growing impatience among students with 
the difficulties of mastering McDougal’s complex conceptual apparatus 
and, in part, to a tendency to dismiss McDougal’s views because they 
sometimes seem to be based (paradoxically) on the “wrong” normative 
premises. I think this is as much a commentary on the shortcomings of 
some members of the current generation of students as it is a critique 
of McDongals work. But however this may be, these developments 


61 For evidence of the impact of the atmosphere of the period see Lasswell and 
McDougal, “Legal Education and Public Policy,” loc. cit. note 54 above, which was 
published originally in 1943, 

62 For Lasswell’s own views on these matters consult Lasswell and Kaplan, op. cit. 
note 8 above, esp. pp. x—xiv. 

63 Thus, Lasswell draws a clear distinction between the “manipulative standpoint” 
(which is policy-oriented) and the “contemplative standpoint,” and he stresses the 
important rôles of both orientations. On this distinction, see ibid. xi~xiii. 

64 For evidence on this point consult Lasswell and McDougal, “Legal Education 
and Public Policy,” loc. cit. 
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may well produce a situation in which McDougal is somewhat out of 
step with a good deal of the influential thinking on value questions in 
the current period just as he was (for different reasons) during the 1940's 
and 1950s. 


E. CONCLUSION 


In this essay, I have tried to unravel and assess some of the bases of 
Professor McDougaľs thinking about the rôle of findings from the social 
sciences in legal analysis. In doing so, I haye had occasion to formulate 
criticisms of his views on a number of issues. The critical cast of some 
of my remarks, however, should not be allowed to obscure the impres- 
sive contributions that McDougal has made to modern jurisprudence 
and that have emanated in part from his concern with the social sciences. 
Above, all, he has played an important rôle in expanding interest in the 
multiple links between the content and the impact of law on the one 
hand, and various aspects of the social system in which it operates, on 
the other. In this respect, it seems to me there is a very real sense in 
which McDougal deserves to be regarded as a highly persuasive intel- 
lectual radical. In addition, his effcrts (starting in the 1940’s) to stimu- 
Jate an explicit concern with values and problems of public policy in 
legal analysis and legal education have contributed significantly to the 
contemporary reorientation of legal thinking toward an expanded in- 
volvement with the major problems facing American society as a whole. 
And in the realm of substantive international problems, McDougal has 
done much to rouse interest in world-order issues despite the conceptual 
ambiguities surrounding his own studies of world public order. 


INTERNATIONAL LAW AND SOCIAL SCIENCE: 
A MILD PLEA IN AVOIDANCE 


By Myres S. McDougal * 


It may appear ungracious to respond questioningly to an appraisal so 
extensive and generous as that offered by Professor Young. The intel- 
lectual issues his statement raises transcend, however, ordinary consider- 
ations of reciprocal graciousness and generosity: innocent bystanders might 
be confused and misled. Professor Young purports to criticize our recom- 
mended policy-oriented jurisprudence without making explicit his own 
jurisprudence or the premises and assumptions which underlie his criti- 
cisms. Many of the difficulties and obscurities he finds in our work would 
appear to derive either from the inherent difficulties of inquiry and de- 
cision or from obscurities and incomplete notions in his own framework 
of inquiry. His conceptions, in particular, of “law,” “international law,” 
“world public order,” “values and norms,” “jurisprudence,” and “social sci- 
ence” are less than clear. We briefly illustrate. 

The conception of law we recommend is that of a process of authorita- 
tive decisicn, in which patterns of authority are conjoined with patterns 
of control. Professor Young complains that this makes law “a highly 
changeable or volatile phenomenon,” with the result that in some situa- 
tions “it is apt to become exceedingly difficult to characterize the state 
of ‘the law in a social system.” He adds that our conception includes so 
much that it is non-parsimonious, creating “a real problem for anyone 
who sets out to explore the connections between the law of a social sys- 
tem on the one hand, and the changing distribution of power or the 
evolution of authority relations in the system, on the other.” One can 
only wonder what empirical references he is here giving to the terms 
“law,” “power,” and “authority relations” and how he would relate these 
references to each other. The tenor of most of his questions and many 
explicit passages suggest that he is working from very conventional Aus- 
tinian conceptions. Thus, he “cannot think of any major conception of 
law” which would incorporate “most political rules, social norms, habitual 
patterns of behavior, and so forth into the category of law.” Yet even 
the Austinian conceptions make a place for “habitual patterns of be- 
havior”! We confess that our concern is not merely for making inquiry 
easy and parsimonious, but for increasing the effectiveness of both inquiry 
and authoritative decision in a world which is, unfortunately, complex. 

Viewing the world scene as a whole, we find it possible, as do many 
others, to observe transnational processes of authoritative decision in 
which conjoined patterns of authority and contro] are diffused about the 
globe in varying geographic reach, with some patterns embracing the 


* Of the Board of Editors. 
7T 


78 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 66 


whole global arena. Professor Young insists that because of “the decen- 
tralized, loosely integrated, non-institutionalized, and rapidly changing 
qualities” of “the international system” it is “extremely difficult to identify 
with any clarity its decision-making process.” Even the distribution of 
“power in the instrumental sense” is greatly debated among scholars. 
“It can be argued cogently,” he summarizes, “that the international sys- 
tem as such does not exhibit a general decision-making process that yields 
effective and authoritative decisions concerning the distribution of values 
in the system.” The wonder is not that scholars who, like Professor Young, 
look at the world with inadequate theories, such as the Austinian dogma 
that law is limited to the perspectives and operations of nation-state 
officials, should be myopic in their vision, but that they see as much as 
they do. The difficulties in their theories are not of course likely to 
make the facts of transnational decision, with its continuously changing 
patterns of authority and control and increasingly important impacts upon 
the global distribution of values, go away. 

For convenience in performing the different intellectual tasks involved 
in inquiry and decision, we break the more comprehensive global process 
of authoritative and controlling decision into constitutive decisions, those 
which establish the process of decision, and public order decisions, those 
which establish the protected features of various value processes, such 
as of wealth, enlightenment, health, respect and so on. Since authorita- 
tive decision protects, as well as builds upon, authority, the broadest 
conception of public order we recommend makes reference to the au- 
thoritatively protected features of all value processes. Professor Young 
finds it difficult to understand how “features of the social and political 
processes of the international system” are “somehow protected by the 
pattern of legal decisions.” For him “world order is basically a political 
condition” and “it is hard to see any uniquely legal element, point of 
view, or methodology embedded in the phenomenon of world order itself, 
unless the whole notion of world order is simply absorbed into the cate- 
gory of legal analysis by definitional fiat” It would be enlightening to 
know by what “definitional fiat” Professor Young is here ascribing refer- 
ences to “political conditions,” “legal elements,” and “world order itself.” 
What, most importantly, he ignores is that values are at stake and their 
distribution affected in all authoritative decisions. Surely he cannot be 
suggesting that naked power decisions alone affect the distribution of 
values in the larger community. [It is unhappily much too common a 
practice among social scientists, as well as among some unenlightened 
lawyers, to accept a limited, conventional, and parochial conception of 
law; to observe triumphantly that no “law” in this limited sense obtains 
in the world arena; and to conclude, hence, that naked power reigns 
supreme in “international relations” or “the international system.” 

In contradistinction to merely “sociological” emphases, we recommend 
the deliberate, explicit postulation of a comprehensive set of human dig- 
nity values and the systematic, continuous detailed clarification of these 
values by performance of a whole range of interrelated intellectual tasks, 
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including the description of past trends in decision, inquiry about fac- 
tors affecting decision, the projection of future trends in decision, and 
the invention and evaluation of policy alternatives. For the relation of 
the most general community policies to the specific choices that must be 
made in application in particular instances, we suggest detailed prin- 
ciples of content and procedure. Professor Young observes that “it is 
highly doubtful whether the various components of this conception of 
human dignity,” in terms of maximizing the production and sharing of 
values, “are genuinely compatible.” “Does maximum participation,” he 
asks inter alia, “in determining the distribution of values always support 
the goal of maximizing the production of new values?” In pluralistic 
communities, with many different types of participants and honoring a 
wide range of value demands, the most fundamental, the most intensely 
demanded, general community policies will of course always be formu- 
lated in complementary form, and choices will have to be made between 
these policies in particular instances. The realistic question is whether 
these choices are to be made by the criteria of mysticism or obscurantism 
or by theory and procedures designed best to promote long-term aggre- 
gate common interest. It is a layman’s fantasy to hope that some set of 
words can be found to make choice easy or automatic. 

On particular issues, Professor Young finds that we have adhered to “an 
essentially orthodox type of anti-Communism,” have exhibited “a some- 
what naive faith in the superiority of the American system of democracy,” 
and have demonstrated no “marked sympathy or empathy for the very 
real pressures motivating various groups to employ coercion to achieve 
social change in the contemporary world.” Professor Young explains these 
attitudes by reference to “the prevailing atmosphere” during our forma- 
tive years in the 1940’s and notes that “outlooks on the problems of de- 
mocracy, totalitarianism, and the use of force to achieve social change 
were, after all, radically different during the 1940’s than they are today.” 
He may be assured that, whatever the conditioning factors, we expect to 
continue our opposition to all forms of totalitarianism and to prefer the 
shared power of authoritative decision to intense coercion and violence 
as instruments of change. His criticism of specific legal interpretations 
would gain strength if he, or others, would demonstrate that our inter- 
pretations were mistaken by criteria related to general community ex- 
pectation and long-term common interest. 

The conception of jurisprudence we recommend is that of theory and 
procedures appropriate for inquiry about law and the interrelations of 
law and social process. Professor Young states that we rely upon “a 
highly developed and self-consciously formulated conceptual apparatus,” 
designed by Harold Lasswell “for the study of society” and adapted “with 
his active assistance” for “use in legal analysis.” He questions, and has 
difficulty in answering, “whether the Lasswellian conceptual apparatus is 
a necessary part of McDougal’s jurisprudence.” From our perspective, 
the “intellectual apparatus” is the jurisprudence; inquiry about law and 
society, and their interrelations, is one integrated enterprise requiring 
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comprehensive theory and not anecdotal dabbling. Professor Young’s con- 
cern about the boundaries of the different intellectual disciplines is a 
whimsical irrelevance. 

What we offer as a set of questions to guide inquiry Professor Young 
characterizes as “a rigid formalism that frequently makes it difficult to 
fit observations of the real world into the framework’s categorizations 
with any comfort.” He concludes that “it is not possible to make sig- 
nificant contributions of a creative or innovative sort in ‘the realm of 
legal scholarship solely by applying this conceptual apparatus in a rote 
fashion.” Rigidity in semantic and syntactic references may, like beauty, 
inhere in the eyes of the beholder, rather than in the observed, and we 
are happy to yield exclusive reliance upon theory and rote applications 
to others; what we do suggest is that only a problem-oriented, contextual, 
and multi-method jurisprudence, emphasizing thecry at all levels of ab- 
straction and employing many different intellectual procedures, can offer 
any assurance of rationality in recommendation and choice and, hence, 
in the optimalizing of the aggregate flow of decision. 

We had thought that a conception of social science, relevant to inquiry 
about law, might include, even as jurisprudence includes, both the formu- 
lation of appropriate theory and the performance of a range of intellectual 
tasks in search of new knowledge. Professor Young, however, distin- 
guishes between “the development of a policy-oriented jurisprudence” 
and “the use of findings from the social sciences in legal analysis” and 
never specifies either what he means by “the findings of social science” or 
the different intellectual tasks involved in “legal analysis.” He insists 
that the development of conceptual frameworks cannot be regarded “as 
making legal analysis somewhat more like social science in form or 
method, if not in substance” because “the employment of such frameworks 
is both highly controversial and far from universal in the social sciences 
themselves.” Elsewhere he describes different attitudes toward frame- 
works as “related to a recurring controversy in Western thinking which 
focuses on the notion of rationalism.” One would have thought that 
the principal difference between social scientists, as between lawyers, 
was in the degree to which they were aware of their conceptual frame- 
works and made them explicit and that however difficult the quest for 
“rationality,” in the sense of relating appropriate means to desired ends, 
we have little choice but to continue the quest. 

The evidence of the use of the “substantive content” or “findings” of 
social science that Professor Young demands of us, and finds wanting, is, 
weirdly enough, that of the citation of social scientists. One is reminded 
of Valentinian’s Law of Citations (circa 426 A.D.) which weighed responsa 
prudentium quantitatively, by the number of adherents; we prefer to 


1 W. W. Buckland describes the “Law of Citations” as follows: 

“Under the provisions of this statute (i) all writings of Papinian, Paul, Ulpian, 
Modestinus and Gaius were confirmed and might be cited, Gaius to have the same 
authority as the others, (ii) any writer cited and approved by any of the five 
(Scaevola, Sabinus, Julian and Marcellus are named as examples) might himself be 
cited, provided comparison of MSS. shewed the citation to be accurate, and (iii) the 
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be faithful to Cynara after our own fashion. In his closest approach to 
identifying intellectual tasks relevant to inquiry about law, Professor 
Young indicts the “apparatus” with which we work for having failed, 
like most other apparatus, in “the development of any theory (or theories) 
in the formal sense.” Our framework, he insists, even “tends to hinder 
the development of theory severely by introducing excessive numbers of 
potentially relevant factors, while the crucial problem in developing 
viable formal theories is to construct simple logical models by stripping 
away as many factors as possible without undermining the predictive 
accuracy of the resultant propositions.” The “simple logical models” to 
which Professor Young aspires are not of course the only modalities for 
making inquiry about the factors affecting authoritative decision. Taken 
alone, such formal theories are, further, hopelessly inadequate for guiding 
performance of other intellectual tasks indispensable to both inquiry and 
decision, such as the detailed clarification of community policies, the 
appraisal of past experience, the estimating of future probabilities, and 
the invention and evaluation of new alternatives in decision process. A 
social science which would aspire to contribute to understanding of au- 
thoritative decision must be more ambitious in its reach—more contextual, 
more problem-oriented, more multi-method—than that which hides in 
Professor Young’s conception.’ 


iudex must adopt the view of the majority: in case of equality, Papinian must be 
followed, but if he was silent the iudex might form his own judgment.” A Manual 
of Roman Private Law 20 (2d ed., 1957). 

Elsewhere he adds: “These provisions shew that scientific study of law was a thing 
of the past: they mark probably the lowest point reached by Roman jurisprudence.” A 
Textbook of Roman Law 35 (1921). 

2Some of the more relevant perspectives are outlined in Professor Young’s books, 
A Systematic Approach to International Politics (1968) and Systems of Political Sci- 
ence (1968). For a more detailed discussion of many of the issues raised in Pro- 
fessor Young's paper, with appropriate citation of his books, see Lasswell and Mc- 
Dougal, “Criteria for a Theory About Law,” 44 So. Calif. Law Rev. 362 (1971). 

Perhaps it should be added that the editorial “we” I have employed in writing this 
response is intended to refer not simply to one or two persons but to a larger group 
of associates who share certain perspectives and are making varying individual con- 
tributions to the further development of these perspectives. 


THE ACT OF STATE DOCTRINE— 
JUDICIAL DEFERENCE OR ABSTENTION? 


By Robert Delson * 


INTRODUCTION 


Notwithstanding a letter ky the Legal Adviser of the State Department 
suggesting that the act of state doctrine should not be applied to bar con- 
sideration of the defendant’s counterclaim and set-off arising out of the 
expropriation of the defendant’s property by the Cuban Government, 
the U.S. Court of Appeals for the Second Circuit in Banco Nacional de 
Cuba v. First National City Bank of New York* applied the doctrine and 
refused to review the merits of the counterclaim and set-off. 

The State Department relied on the so-called Bernstein exception? 
(under which the Second Circuit held that it was relieved from applying 
the act of state doctrine), arguing that the exception embraced all cases 
in which “, .. the foreign policy interests of the United States [presum- 
ably as determined by the Executive] do not require the application of 
the act of state doctrine... .”* The majority opinion differed with the 
State Department. It held that the Executive suggestion was not con- 
clusive on the court and that the Bernstein exception should be limited as 
far as is possible to its precise facts. The court then proceeded to make 
its own independent evaluation of whether such facts were present.* 
Finding that the Bernstein facts were not present in the instant case, the 
court held that the exception was not available. Judge Hays’ dissent 
essentially concurred with the views of the Legal Adviser. 

Judge Hays, in his dissent, pointed out that the facts in Bernstein 
were set forth not by the court but by the State Department in its Jetter. 
In his view, the court in Bernstein did not make an independent evalua- 
. tion of the Executive suggestion that the act of state doctrine need not 
be applied and the court in the instant case similarly “must accept the 
[State Department] letter as an expression of Executive policy and go no 
further.” An “independent evaluation of the merits of the State De- 


? Member of the New York Bar. The author wishes to acknowledge his indebted- 
ness to Mr. James E. Mann, member of the District of Columbia and New York Bars, 
for ‘his assistance in the preparation of this article. 

1449 F.2d 530 (2d Cir., 1971); 65 A.J.LL. 812 (1971); cert. granted, 92 S. Ct. 79, 
Oct. 12, 1971. 

2 Bernstein v. N. V. Nederlandsche-Amerikaansche, ete, 210 F.2d 375 (2d Cir. 
1954); 48 A.J.LL. 499 (1954). 

8 442, F.2d 530, at 538; 65 A.J.LL. 391 at 393 (1971). 

4 449 F.2d 530 at 534. 

5 Ibid. at 538. Judge Hays’ dissent stated, inter alia: “More fundamental than a 
mere lack of conformity with Bernstein, however, is the fact that the majority, by 
applying the act of state doctrine after an independent evaluation of the merits of 
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partment’s decision,” according to Judge Hays, would usurp “the same 
executive prerogative which it is the function of that doctrine to preserve.” 

Written with Judge Hays’ customary erudition and thoughtfulness, the 
dissent seems persuasive, since it appears to be in conformity with the 
premise of the doctrine that the conduct of foreign relations is committed 
by the Constitution to the political departments of the Government.® In 
this approach, the purpose of the doctrine is to avoid embarrassment to 
the Executive in its conduct of foreign policy and the courts are required 
to give conclusive effect to Executive suggestions in order to permit the 
Executive to carry out its foreign policy more effectively. 

But the majority opinion appears to be more persuasive, despite the 
fact that it does not elaborate the rationale for its view that Executive 
suggestions are not conclusive. The history of the doctrine indicates that 
its function is not to effect unquestioning judicial deference to the Execu- 
tive, but to achieve a result under which diplomatic rather than judicial 
channels are used in the disposition of controversies between sovereigns. 
The embarrassment to be avoided is not so much to the Executive as to 
the foreign policy goals of the government. Consequently, except in the 
Bernstein situation, the doctrine would require that judicial intervention 
be precluded even if the Executive itself called upon the courts to pass 
upon the validity of foreign acts. In other words, the Executive is not 
to be the sole judge of whether our foreign policy is prejudiced by 
judicial intervention, especially since the doctrine is of judicial origin, 
and the judiciary may assert the right to determine how the doctrine 
should be applied. The issue as thus formulated is not one of judicial 
deference to Executive suggestion but rather of deference to an estab- 
lished theory of judicial abstention. 

From the summary of the act of state cases which follows below, it 
will be noted that the courts have applied the doctrine to all acts of a 
foreign state. In Banco Nacional de Cuba v. Sabbatino? the Court ex- 
pressly limited its decision as to the applicability of the doctrine to the 
facts of that case; namely, acts of nationalization occurring under certain 
specific circumstances. Similar facts were involved in the instant case 
and consequently this note also deals primarily with the applicability of 
the doctrine to such acts. 


FACTUAL BACKGROUND 


Banco Nacional de Cuba’s (hereinafter “Banco Nacional”) suit against 
First National City Bank of New York (hereinafter “Citibank”) in the 
Southern District Court of New York was based on the following facts: 
Following the Castro government's expropriation of Citibank property in 
Cuba pursuant to Cuban Law 851, Citibank sold collateral securing a 
$10,000,000 loan which it had made to Banco Nacional prior to the change 
in the Cuban Government. From the sale of that collateral, Citibank 
the State Department’s decision, is usurping the same executive prerogative which it 
is the function of that doctrine to preserve.” 


8 See, e.g., Oetjen v. Central Leather Co., 246 U.S. 297; 12 AJ.LL. 421 (1918). 
7 376 U.S 398; 58 AJ.LL. 779 (1964). 
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received an amount substantially in excess of that required to discharge 
the $10,000,000 principal sum and 4% interest thereon. The exact amount 
received by Citibank was conceded to be at least $11,892,448 and perhaps 
as much as $12,412,000. Banco Nacional sued to recover the excess real- 
ized on that sale. 

In the District Court, Citibank raised a series of counterclaims and 
set-offs based principally on the contention that since the Cuban Govern- 
ment had confiscated its property in Cuba in violation of international 
law, Citibank was entitled to retain the excess on the sale of the col- 
Jateral as a set-off against the value of the confiscated property. Judge 
Bryan in the Southern District granted summary judgment to Citibank.® 

This decision was reversed by the Circuit Court of Appeals,” which 
held that Cuba’s confiscation of Citibank’s property was an act of state 
and that under Banco Nacional de Cuba v. Sabbatino, the act of state 
doctrine foreclosed judicial inquiry into the validity of that confiscation 
under international law. Moreover, the Circuit Court held that the 
Hickenlooper Amendment to the Foreign Assistance Act of 1964 did not 
apply so as to bar the application of the act of state doctrine. The court 
held that the Hickenlooper Amendment applied only “when some other 
entity attempted to market the American firm’s expropriated property 
and some aspect of such an attempted transaction took place in this 
country.” 1 Accordingly, the Circuit Court concluded that allowing Citi- 
bank its claimed set-off against the allegedly unlawful expropriation was 
an error, and the court remanded the case to the District Court for a 
factual finding as to the amount by which the proceeds of the sale of 
the collateral exceeded the amount owing on the loan, which excess was 
directed to be paid to Banco Nacional. 

Citibank petitioned for a writ of certiorari on October 13, 1970. On 
November 17, 1970, the Legal Adviser to the Department of State wrote 
a letter to the United States Supreme Court expressing the views of that 
Department with respect to the case. The State Department's letter stated, 
inter alia: 


... [T]he foreign policy interests of the United States do not require 
the application of the act of state doctrine to bar adjudication of 
the validity of a defendant’s counterclaim or set-off against the Gov- 
ernment of Cuba in these circumstances. 

The Department of State believes that the act of state doctrine 
should not be applied to bar consideration of a defendant’s counter- 
claim or set-off against the Government of Cuba in this or like cases.¥ 


8 270 F.Supp. 1004 (S.D.N.Y., 1967); 62 A.J.LL. 182 (1968). 

8 431 F.2d 394 (2d Cir., 1970); 65 A.J.LL. 195 (1971). 

10 Cited note 7 above. 

11431 F.2d at 402. It may be noted that the Court of Appeals of New York had, 
some years earlier, also interpreted the Hickenlooper Amendment as applying only 
to property brought into the United States. While the majority opinion cites this 
case at note 13, the case is not discussed nor seemingly relied upon. See French v, 
Banco Nacional de Cuba, 23 N.Y.2d 46, 295 N.Y.S.2d 433, 242 N.E.2d 704 (1968); 
63 A.J.LL. 640 (1969). 

12 Appendix to 442 F.2d 530 at 538 (2d Cir., 1971); 65 AJ.I.L. 393 (1971). 
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The Supreme Court granted certiorari and remanded the case to the Cir- 
cuit Court of Appeals “. . . for reconsideration in light of the views of 
the Department of State . . .” 13 The Court noted that it “. . . express[ed] 
no views on the merits of the case.”** On remand, the majority of the 
Court of Appeals held that: “... we see no reason to change our initial 
decision on this appeal”? and again reversed and remanded the case. 


Proceedings in the Court of Appeals on Remand 


Citibank, on remand before the Court of Appeals, urged the reversal of 
that court’s prior decision on two seemingly interrelated grounds. The 
first argument made by Citibank was that, while the act of state doctrine 
was designed to avoid judicial interference with the Executives rôle of 
formulating foreign policy, no such interference was possible in the in- 
stant case. According to Citibank, the fact that the foreign sovereign 
itself “sought the process and procedures of United States law” *8 removed 
the danger of encroaching upon the Executive Branch’s prerogative in the 
area of foreign affairs, and that accordingly the act of state doctrine did 
not bar adjudication of the defendant's set-off or counterclaim. As evi- 
dence of this, Citibank cited the State Department’s letter which stated 
that U.S. foreign policy interests did not require the doctrine’s application. 

An appérently separate argument made by Citibank was that, in any 
event, the State Department's letter relieved the Judicial Branch from 
any restraint upon the exercise of its jurisdiction to adjudicate the de- 
fendant’s counterclaim or set-off.17 Bernstein v. N.V. Nederlandsche- 
Amerikaansche, etc., was cited as authority for this proposition. 

Banco Nacional, on the other hand, argued that the Bernstein excep- 
tion was inapplicable because “The facts in the Bernstein case bear not the 
slightest resemblance to the facts in this case.” 1° Banco Nacional also 
argued that the new exceptions to the act of state doctrine set out in 
the State Department’s letter with respect to counterclaims, where 


(a) the foreign state’s claim arises from a relationship between the 
parties existing when the act of state occurred; (b) the amount of 
relief to be granted is limited to the amount of the foreign state's 
claim; and (c) the foreign policy interests of United States do not’ 
require application of the doctrine ?° 


were unreasonable, since 


The proposed rule would thus make the application of an important 
doctrine depend on accidents of pleading which have little to do 
with the merits of the case and nothing at all to do with the con- 
siderations upon which the Act of State doctrine is founded.” 


18 400 U.S. 1019 (1971). 14 bid, 

15 442, F.2d at 532. 

18 See Brief of Defendant-Appellant before Court of Appeals on remand at p. 3. 

17 Ibid. at p. 5. 

18 210 F.2d 375 (1954), cited note 2 above. 

19 See Brief of Plaintiff-Appellee before the Court of Appeals on remand at p. 4. 

20 See letter of Legal Adviser of Department of State, cited note 12 above, at 537. 
21 See Brief cited note 19 above, at p. 5. 
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Finally, Banco Nacional noted that in a prior case, Pons v. Republic 
of Cuba,” the State and Justice Departments failed to make any sug- 
gestions to the court on the applicability of the act of state doctrine, not- 
withstanding a judicial invitation that these departments file briefs in the 
case. Banco Nacional stated that, since the facts in Pons were the same 
as those present in the instant case, the change in the Executive Branch’s 
position was due to the new Administration’s policy. Arguing that such 
changes in policy should not effect the courts, Banco Nacional stated: 


It is quite another thing, however, to expect the Judiciary to follow 
every change of such policy. The result would be to turn the courts 
into an instrument of the foreign, or perhaps even the domestic, poli- 
cies of the Administration. This is contrary to the principle of the 
separation of powers and inconsistent with the integrity of the Judicial 
Branch of the Government, which cannot and should not be placed 
in a position where its decisions on important questions of law vary 
from time to time as one administration succeeds another.”® 


In its decision, the majority of the court examined only the question 
whether, by virtue of the State Departmeni’s letter, the Bernstein ex- 
ception was applicable. Noting that Bernstein involved (a) the “acts of 
state . . . performed by a German government with which this country 
had gone to war’; (b) a foreign government which was no longer in 
existence at the time of the litigation; (c) acts which “had been con- 
demned throughout the world as crimes against humanity”; and (d) a 
State Department letter which “went so far as to indicate that it was 
the affirmative policy of our government to restitute identifiable property 
to all those victimized by the Nazi confiscation, not merely . . . to those 
who assert counterclaims or set-offs,” the majority held that the “State 
Department’s letter’ here does not bring this case within the narrow 
Bernstein exception.” 74 

The majority thus assumed but did not discuss the question whether 
the court was competent to evaluate the applicability of the Bernstein 
exception, or whether it was bound by the suggestion of the Executive 
advising the court that the act of state doctrine was not applicable. Judge 
- Hays’ dissent, on the other hand, sets forth the rationale of his position that 
the court did not have the competence to act contrary to the State De- 
partment’s suggestion.2> The failure of the majority to elaborate on this 
issue, as well as the absence of any prior judicial treatment of this ques- 
tion, makes this case ripe for consideration by the Supreme Court. 


Acr or State Docratne—AN HISTORICAL ANALYSIS 


The issue of the extent to which the courts must be guided by Execu- 
tive suggestions with reference to the application of the act of state doc- 
trine can be resolved only by an examination of the nature and function 
of that doctrine, and an examination of the manner in which that func- 

22 994 F.2d 925 (D.C. Cir., 1961); cert. den, 368 U.S. 960; 56 AJ.LL. 215 (1962). 


23 See Brief cited note 19 above, at pp. 9-10. 
24 442 F.2d at 534 and 535. 25 See note 5 above. 
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tion can best be effectuated. The following discussion of the historical 
development of the act of state doctrine in the United States suggests 
that the purpose of the doctrine is not to secure judicial deference to 
the Executive Branch, i.e., to compel the courts to follow all Executive 
suggestions with reference to the propriety of examining the validity of 
foreign sovereign acts, but rather to assure that U.S. foreign relations 
remain the exclusive responsibility of the Executive Branch, and that the 
Executive may not shift such responsibility to the courts. Hence, the 
courts should abstain from passing upon the validity of foreign sovereign 
acts notwithstanding State Department suggestions to the contrary. The 
only exception to this rule, the “Bernstein exception,” is more apparent 
than real, as will appear below. | 

The origins of the act of state doctrine in American jurisprudence lie 
in the Supreme Court decision in Underhill yv. Hernandez.*® In a suit 
by an American citizen against a Venezuelan Military Governor for un- 
lawful confinement and assault, the Court held that: 


Every sovereign State is bound to respect the independence of every 
other sovereign State, and the courts of one country will not sit in 
judgment on the acts of the government of another done within its 
own territory. Redress of grievances by reason of such acts must be 
obtained through the means open to be availed of by sovereign powers 
as between themselves.?? 


While the opinion of Chief Justice Fuller never elaborated upon whether 
the source of this rule was to be found in international law, comity, con- 
flicts, or mere political expediency, the Court, in the next act of state case 
which came before it, indicated that the rule was a principle of comity. 
Oetjen v. Central Leather Co. involved a suit by the assignee of the 
original owner of some hides against the holder of the hides. The hides 
had been seized by Mexican revolutionary forces which subsequently 
succeeded in coming into power. The Court dismissed the plaintiffs 
action for replevin, stating: 


The principle that the conduct of one independent government can- 
not be successfully questioned in the courts of another is as applica- 
ble to a case involving the title to property brought within the cus-° 
tody of a court, such as we have here, as it was held to be in the 
cases cited, in which claims for damages were based upon acts done 
in a foreign country, for it rests at last upon the highest considera- 
tions of international comity and expediency. To permit the validity 
of the acts of one sovereign state to be re-examined and perhaps 
condemned by the courts of another would very certainly “imperil 
the amicable relations between governments and vex the peace of 
nations.” 2° 


On the same day that Oetjen was decided, the Supreme Court also 
handed down its decision in Ricaud v. American Metal Co. The facts 
of this case were substantially similar to those present in Oetjen except 
that the original owner of the confiscated goods in this case was an Ameri- 

26 168 U.S. 250 (1897). 27 Ibid. at 252. 


28 Cited rote 6 above. 29 946 U.S. at 303. 
80 246 U.S, 304; 12 AJ.LL. 417 (1918). 
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can. In this case also, however, the Court, citing Underhill and Oetjen, 
stated: 


The fact that the title to the property in controversy may have been 
in an American citizen, who was not in or a resident of Mexico at 
the time it was seized for military purposes by the legitimate Gov- 
ernment of Mexico, does not affect the rule of law that the act within 
its own boundaries of one sovereign state cannot become the subject 
of re-examination and modification in the courts of another. Such 
action when shown to have been taken, becomes, as we have said, 
a rule of decision for the courts of this country. Whatever rights 
such an American citizen may have can be asserted only through 
the courts of Mexico or through the political departments of our 
Government.** 


It is interesting to note that in Ricaud, the act of state doctrine was re- 
ferred to as “a rule of law,” whereas in Oetjen it was referred to as a 
“principle . . . of international comity.” 

Viewed together, these three cases indicate that, prior to the Bernstein 
litigation, the Supreme Court viewed the act of state doctrine as a legal 
rule based upon the premise that the act of a foreign sovereign, per- 
formed within its own territory, could not be reviewed by an American 
court without imperiling the amicable relations between governments, 
since the doctrine rested on the highest considerations of international 
comity and expediency. The principal practical consequence of the 
doctrine was that protection of the rights of American nationals or others 
affected by foreign sovereign acts was to be placed in the hands of the 
Executive and kept out of the courts. No suggestion was ever made by 
the Executive that the courts should intervene until the Bernstein case. 
It is inconceivable that such a suggestion could have been made in the 
context of the early act of state cases, since the very purpose of the 
concept was to preclude judicial involvement. Consequently, it was not 
designed to secure judicial deference, but rather to mandate judicial ab- 
stention. The necessity of judicial abstention in favor of the political 
branches with reference to claims against foreign sovereigns was ex- 
_plained by one court as follows: 

Considerations of comity, and of the highest expediency, require that 
the conduct of states, whether in transactions with other states or 
with individuals, their own citizens or foreign citizens, should not 
be called in question by the legal tribunals of another jurisdiction. 
The citizens of a state have an adequate redress for any grievances 
at its hands by an appeal to the courts or the other departments of 
their own government. Foreign citizens can rely upon the inter- 
vention of their respective governments to redress their wrongs, even 
by a resort, if necessary to the arbitrament of war. It would be not 
only offensive and unnecessary, but it would imperil the amicable 
relations between governments, and vex the peace of nations, to 
permit the sovereign acts or political transactions of states to be 
subjected to the examination of the legal tribunals of other states.* 


31 246 U.S. at 310. 
82 Underhill v. Hernandez, 65 F. 577 at 579 (1895). For other instances in which 
the Supreme Court applied the act of state doctrine as a rule of international comity 
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It was not until the Second Circuit Court of Appeals’ decision in Bern- 
stein v. N. V. Nederlandsche-Amerikaansche, ete. that a court held 
that judicial review of the act of a foreign state was permissible by dint 
of a State Department letter to that effect. Bernstein v. N. V. Nederland- 
sche-Amerikaansche, etc.** was the third in a series of cases in which 
the plaintiff Bernstein sought to attach and recover some of the proceeds 
of his former property allegedly confiscated by the Nazi German Gov- 
ernment between 1937 and 1939. In the first case, Bernstein v. Van 
Heyghen Freres Societe Anonyme, the court held that the act of state 
doctrine prevented it from inquiring into the validity of the confiscation 
of the plaintiffs property by the Nazi Government, citing Underhill and 
Oetjen. However, the opinion of Judge Learned Hand indicated that 
the court could be relieved of the act of state doctrine’s restraint if the 
Executive Branch rendered the doctrine inapplicable: 


Thus the case is cleared for the second question: whether since the 
cessation of hostilities with Germany our own Executive, which is 
the authority to which we must look for the final word in such mat- 
ters, has declared that the commonly accepted doctrine which we 
have just mentioned, does not apply. 


The court went on to decide, however, that the Executive had not 
acted to relieve it of the doctrine’s restraint. Subsequently Bernstein 
brought suit with reference to other assets confiscatd by the Nazis and 
transferred to third parties. In this case, Bernstein v. N.V. Nederlandsche- 
Amerikaansche, etc.,*7 the Second Circuit again held that, because the 
confiscation of the plaintiffs properties was accomplished by officials of 
the German Government, the court could not question the legality of the 
taking. Following this decision, the Acting Legal Adviser of the Depart- 
ment of State, in response to a letter from Mr. Bernstein’s counsel, ad- 
vised the court that: 


The policy of the Executive, with respect to claims asserted in 
the United States for the restitution of identifiable property (or com- 
pensation in lieu thereof) lost through force, coercion, or duress as 
a result of Nazi persecution in Germany, is to relieve American courts 
from any restraint upon the exercise of their jurisdiction to pass upon “ 
the validity of the acts of Nazi officials.” 


The Court of Appeals thereupon amended its prior decree and held that 
the letter from the Acting Legal Adviser removed the act of state doctrine 
as a bar to judicial consideration of the validity of the Nazi confiscation, 
and ordered the District Court to try the case on the merits.* 


rather than by virtue of any deference to the Executive Branch, see, e.g., American 
Banana Company v. United Fruit Co., 213 U.S. 347; 3 A.J.LL. 1006 (1909); Shapleigh 
v. Mier, 299 U.S. 468; 31 A.J.IL. 528 (1937). 

33 Cited note 2 above, 34 Yd, 

85 163 F.2d 246 (2d Cir., 1947); 42 A.J.LL. 217 (1948). 

36 163 F.2d at 249. 

87 173 F.2d 71 (2d Cir., 1949); 44 A.J.LL. 182 (1950). 

88 20 Dept. of State Bulletin 592 at 593 (May 8, 1949). 

29 The case was subsequently settled. 
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Bernstein has been viewed by some, e.g., Judge Hays, as support for 
the proposition that, once the State Department acts to relieve the courts 
from the act of state doctrine’s restraint, the courts must refrain from 
applying the doctrine. It is submitted that such a reading of the case 
may be too broad. On its facts the case stands only for the proposition 
that the act of state doctrine need not be applied where a court is called 
upon to review the legality of the acts of a foreign sovereign which no 
Jonger exists, and the State Department advises the court that such re- 
view is consistent with U.S. foreign policy.*° Interpreted in this way, 
the Bernstein exception is consistent with the prior act of state decisions 
of the United States Supreme Court, since judicial involvement in an 
examination of the validity of the act of a foreign state which no longer 
exists cannot result in an affront to «he dignity of such foreign sovereign. 

This narrower interpretation of the Bernstein exception finds some sup- 
port by negative inference in the most recent Supreme Court decision in- 
volving the act of state doctrine, Banco Nacional de Cuba v. Sabbatino.* 

While in Sabbatino no Executive suggestion had been made and the 
Court, therefore, was not faced with the issue of what effect the Judiciary 
must give to such suggestions, the Court did discuss the basis of the 
doctrine. First, the Court disavowed the initial bases of the act of state 
doctrine which it had stated in Underhill, Oetjen and Ricaud, namely, 
that the doctrine was based on principles of international law and comity. 
Rather, Justice Harlan’s opinion noted that the doctrine had “constitu- 
tional underpinnings,” namely, in the concept of separation of powers 
and the necessity of avoiding judicial hindrance of the Executive Branch’s 
international goals, and that the doctrine’s “continuing vitality depends 
on its capacity to reflect the proper distribution of functions between 
the judicial and political branches ...”* In discussing the manner in 
which the doctrine works to properly distribute judicial and executive 
functions, Justice Harlan’s opinion indicated that it was judicial examina- 
tion of foreign acts of state, rather than the failure to make such an ex- 
amination, which the act of state doctrine was designed to avoid. “The 
doctrine as formulated in past decisions expresses the strong sense of 
the Judicial Branch that its engagement in the task of passing on the 
validity of foreign acts of state may hinder rather than further the coun- 
trys pursuit of goals, both for itself and for the community of nations 
as a whole.” (Emphasis added.) $ 

It would, therefore, appear that while the initial rationale of the act 
of state doctrine, in international Jaw and/or comity, has been at least 
partially discarded by the Court,** Justice Harlan’s opinion in Sabbatino 


40 In its brief as Amicus Curiae before the Court in Sabbatino, the United States 
characterized the Bernstein exception as “an exceedingly narrow one.” 

41 376 U.S. 398 (1964). 42 Ibid. at 427. 

43 Ibid. at 423. l 

44 While the Court on the one hand disavowed principles of international law and 
comity as bases of the act of state doctrine, Justice Harlan did state that “. . . historic 
notions of sovereign authority do bear upon the wisdom of employing the act of 
state doctrine.” 376 U.S. at 421. 
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confirmed the Court’s position that the act of state doctrine was designed 
to avoid judicial examination of foreign acts of state, an examination 
which could constitute an embarrassment to the political branches of 
government, and impede the nation’s foreign relations. Nowhere in the 
Court’s opinion is there any indication that the failure of the courts to 
examine the validity of a foreign sovereign’s act could be embarrassing 
to the Executive. The Court did indicate that the doctrine might be 
limited to permit examination of the validity of a foreign expropriation 
under certain circumstances, such as where the foreign act violated highly 
codified principles of international Jaw, the issue raised was of minimal 
importance to the conduct of our foreign relations, and the government 
involved no longer existed." The Court did not consider whether it 
would disregard the act of state bar to judicial review of the legality 
of a foreign sovereign’s act if the State Department directed that it do 
so. While it is difficult to support a proposition on the basis of what a 
court does not say, at least one other writer has read Sabbatino as evi- 
dencing the Court's reluctance to be bound by all State Department sug- 
gestions in act of state cases. Professor Louis Henkin, in explaining why 
Justice Harlan avoided basing the act of state doctrine upon the neces- 
sity of precluding judicial conflict with the Executive, stated: | 
Perhaps he was reluctant to have the courts appear less-than-inde- 
pendent, their o less separate, particularly in regard to the 
Executive. Perhaps the Court was reluctant even to appear to be 
abdicating judicial functions and accepting political direction from 
the executive branch. Perhaps it feared that basing Act of State 
on the authority of the Executive would also subject the courts to 
ad hoc determinations in the decision of particular cases which would 
make the courts appear as the handmaiden of the State Department.** 
From the brief sketch of the history of the act of state doctrine, it ap- 
pears that the doctrine’s purpose is not the simplistic one of requiring 
the Judiciary to defer to the Executive in all cases involving a challenge 
to the validity of foreign acts. The purpose rather seems to be to avoid 
judicial interventions other than those within the Bernstein exception, 
and to entrust the handling of such challenges to diplomatic negotiations. 
Proponents of the view that the Court of Appeals in the instant case 
was bound to follow the Legal Adviser’s suggestion might rely upon 
judicial deference to State Department suggestions in sovereign immunity 
cases as support for their position. However, it has been pointed out 
by a former Deputy Legal Adviser of the State Department that “Refusal 
by the State Department to recognize and allow a request for immunity 
is probably not conclusive on the courts in the same way as an affirmative 
suggestion for immunity, since foreign relations will presumably not be 
disturbed if a country is granted immunity even without State Depart- 
ment intercession.” *7 In this view, the courts apparently are not bound 
45 Ibid. at 428. 
46 Henkin, “The Foreign Affairs Powers of the Federal Courts,” 64 Columbia Law 
Rev. 805, at 822 (1964). 


47 See Lowenfeld, “Claims Against Foreign States—A Proposal for Reform of United 
States Law,” 44 N.Y.U. Law Rev. 901, at 911 (1969). 
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to automatically follow negative State Department suggestions in sov- 
ereign immunity cases.*® 

Even if State Department suggestions in sovereign immunity cases were 
regarded as conclusive, whetner they suggest a grant or denial of im- 
munity, this should not affect the attitude of the courts in act of state 
cases. The desirability of following Executive suggestions in sovereign 
immunity cases arises because there is no presumption in favor of sov- 
ereign immunity,*? and, unless the Executive makes an affirmative sug- 
gestion and the courts follow it, immunity may be improperly denied. 
In the case of the act of state doctrine, however, there exists a presump- 
tion of its applicability within the framework established by Sabbatino 
for applying the doctrine * which insures that the foreign act will not be 
judicially reviewed in the absence of an Executive suggestion. 

Moreover, even if the courts were bound to follow a negative sugges- 
tion as to immunity, injury to the dignity of a foreign sovereign is un- 
likely in such a case, since the denial of immunity is normally based on 
the absence of the elements necessary to create immunity under generally 
recognized principles of international law, such as in the cases involving 
commercial transactions under the restrictive theory of sovereign im- 
munity." On the other hand, there is no generally accepted legal basis 
for refusing to apply the act of state doctrine and thus such refusal is 
likely to be viewed as being politically motivated. 


CONCLUSION 


Historically, the act of state doctrine has mandated that the courts 
not review the acts of a foreign government, “extent and recognized,” °* 


48 The Tate Letter recognized that the State Department’s adoption of the re- 
strictive theory of sovereign immunity was not binding on the courts: “It is realized 
that a shift in policv by the executive cannot control the courts but it is felt that 
the courts are less likely to allow a plea of sovereign immunity where the executive 
has declined to do so.” 26 Dept. of State Bulletin 984 at 985 (1952). 

49 Indeed, at least according to one court, the burden of proof in sovereign im- 
munity cases is on the government claiming such immunity. See Pan American 
Tankers Corp. v. Republic of Viet-Nam, 296 F.Supp 361, at 364 (S.D.N.Y., 1969); 
63 A.J.L.L. 826 (1969). 50 Cited note 7 above. 

51 See letter dated May 19, 1$&2, from Acting Legal Adviser Tate to Acting At- 
torney General Perlman, note 48 above. It is well to note that judicial deference to 
Executive suggestions in sovereign immunity cases has itself been under sharp criti- 
cism. This criticism has been based both on the fact that the question of whether 
to grant immunity is a question of international law and should therefore be decided 
by the Judicial rather than Executive Branch (see Jessup, “Has the Supreme Court 
Abdicated One of Its Functions?” 40 A.J.1.L. 168 (1946)), and upon the ground that 
since, under the restrictive theory, questions of sovereign immunity turn upon fnd- 
ings of fact, the courts are better equipped than the State Department to resolve 
sovereign immunity issues. See speech by Murray J. Belman, former Deputy Legal 
Adviser of the Department of Stale, 1969 Proceedings, American Society of Interna- 
tional Law at 184. It is thus paredoxical that at the same time that the question of 
judicial deference to the Executive has been under sharp criticism in sovereign im- 
munity cases, an attempt is being made to extend the scope of such deference to 
act of state cases. 

62 Banco Nacional de Cuba v. Satbatino, 376 U.S. at 428. 
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since this would “imperil the amicable relations between governments, and 
vex the peace of nations.” ** The Bernstein exception is, as noted above, 
substantially consistent with this view of the doctrine, since the sovereign 
whose actions were involved in that case was no longer in existence at 
the time of suit. 

In this perspective, the courts have at least as great a responsibility for 
enforcing the act of state doctrine as the Executive, and are under a 
duty to refuse to follow a negative Executive suggestion where such re- 
fusal is necessary to assure conformity with the doctrine. 

Thus, the act of state doctrine historically has been based on a policy 
which seeks to secure the use of diplomatic rather than judicial channels 
in the disposition of controversies between sovereigns. In view of the 
importance attached to this practice in the conduct of our foreign affairs; 
it is reasonable to conclude, as did the majority in the instant case, that 
the doctrine should be implemented by a judicial refusal to intervene, 
if the court concludes such abstention is required, even if intervention 
be suggested by the Executive itself. If there is a question of judicial 
deference involved in the act of state doctrine, it is a deference to the 
overriding policy of judicial abstention, not to Executive suggestions. 

This is consistent with reading the act of state doctrine as a means 
for effectuating the principle of separation of powers and the preservation 
of the Executive prerogative, while also preserving the “judicial preroga- 
tive” to decide legal questions on the basis of legal rather than political 
criteria. As noted by counsel for Banco Nacional in its brief before the 
Court of Appeals on remand, if the act of state doctrine is interpreted 
as merely mandating judicial deference to Executive suggestions, the 
major purpose of the doctrine—securing the separation of the powers of 
the judicial and political branches of government—would be defeated. 

Despite Judge Hays’ effective statement in support of judicial deference 
to Executive suggestion, whether of abstention or intervention, there is 
reason for concern that this position, if taken to its logical conclusion, 
may render judicial decisions on a question of law—the applicability of 
the act of state doctrine—subject to the changes in national policy which 
are often concomitant with changes in Administration. Thus, to con- 
strue the act of state doctrine as compelling such judicial deference to 
political decisions would be to ignore the purpose of the doctrine in se- 
curing the separation of powers. 


68 See note 32 above. 


EDITORIAL COMMENT 


THE STATE DEPARTMENTS ROLE IN THE JUDICIAL ADMINISTRATION 
OF THE Act OF STATE DOCTRINE 


In the latest episode in what seems to be the unending serial coming to 
be known as Sons of Sabbatino and Hickenlooper, on April 27, 1971, the 
Second Circuit Court of Appeals, on remand from the Supreme Court, 
limited sharply the ability of the State Department to cause courts to 
set aside the act of state doctrine under the so-called “Bernstein excep- 
tion” to the doctrine. The case is interesting for its own sake: for the 
particular emendation on the act of state doctrine which it represents. 
But it is perhaps even more important for the object lesson it teaches 
concerning the wise and urwise uses of legal power, uses which have 
more to do with the retention or loss of such power than almost any 
other factor. 

Judge Lumbard’s strong, well-reasoned opinion supporting the courts 
decision on remand in Banco Nacional de Cuba v. The First National City 
Bank of New York, sets forth the facts and circumstances from which we 
draw liberally. 

Banco Nacional de Cuba (Banco) brought suit against First National 
City Bank of New York (Citibank) in the Southern District. After the 
Castro government of Cuba had expropriated Citibank’s properties there, 
Citibank had sold collateral securing a ten-million-dollar loan it had made 
to Banco during the Batiste regime. From the sale of that collateral, 
Citibank had received an amount—conceded to be no less than $11,892,448 
and perhaps as much as $12,412,000—-which was substantially in excess 
of that required to discharge the ten-million-dollar principal sum and 
the four-percent interest thereon. Banco’s suit was to recover the excess 
realized on that sale. 

Citibank raised a series of counterclaims and set-offs based principally 
on the contention that, since the Cuban Government had confiscated its 
properties in violation of international law, it was entitled to retain the 
excess on the sale of the callateral as an offset against the value of its 
confiscated properties. The District Judge granted summary judgment to 
Citibank. 

On appeal, the Second Circuit Court of Appeals reversed, holding that 
Cuba’s confiscation of Citibank’s properties in Cuba was an act of state 
and that, under Banco Nacional de Cuba v. Sabbatino (376 U.S. 398 
(1964) ),? the act of state doctrine foreclosed judicial inquiry into the 
validity of that confiscation under international law. The Second Circuit 


1Banco Nacional de Cuba v. The First National City Bank of N. Y., 442 F. 2d 
530 (2d Cir., 1971); 65 AJ.LL. 812 (1971); 10 LL.M. 536 (1971). Judge Hays dis- 
sented. 258 A.J.LL. 779 (1964). 
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held further that the Hickenlooper Amendment to the Foreign Assistance 
Act of 1964, which had been enacted in order to reverse in part the Sab- 
batino decision, did not apply so as to defeat the act of state doctrine 
under these circumstances and thereby give a lender such as Citibank 
the right to apply assets under its control to recoup losses it had suffered 
by expropriation of its Cuban properties. The Hickenlooper Amendment, 
so far as here pertinent, set aside the act of state doctrine “in a case in 
which a claim of title or other right to property is asserted by any party 
. . . based upon (or traced through) a confiscation or other taking after 
January 1, 1959...” Citibank’s claim to the excess of the sale of col- 
lateral not being so based, accordingly the Second Circuit concluded that 
allowing Citibank its claimed offset against the allegedly unlawful ex- 
propriation was error, and remanded to the District Court for a factual 
finding as tc the amount by which the proceeds of the sale of the col- 
lateral exceeded the amount then owing on the loan, which excess it 
directed should then be paid to Banco (i.¢., to Banco’s blocked account). 

Citibank petitioned the Supreme Court for a writ of certiorari on 
October 13, 1970, and on November 17, 1970, the Legal Adviser of the 
State Department wrote a letter to the Supreme Court expressing the 
views of the Department that the act of state doctrine does not bar con- 
sideration of a claim for compensation asserted as a defensive counter- 
claim or offset limited to the amount of a claim made in a United States 
court by a foreign government, arising out of a relationship between the 
parties when the act of state occurred, and where the foreign policy in- 
terests of the United States do not require application of the doctrine. 
Stating that these circumstances appeared in the instant case, the State 
Department concluded that it “believes that the act of state doctrine 
should not be applied to bar consideration of a defendant's counterclaim 
or set-off agcinst the Government of Cuba in this or like cases.” 4 

By order of January 25, 1971, the Supreme Court, without taking any 
position on the merits, granted certiorari and remanded the case to the 
Second Circuit for reconsideration in light of the views set forth in the 
State Depariment’s letter. The Second Circuit, in its April 27 decision, 
adhered to its prior decision nonetheless. The Supreme Court granted 
certiorari on October 12, 1971, though it may be doubted, for reasons 
which will appear, that Citibank will ultimately be successful. 

The State Department's letter of November 17 was based upon the 
Bernstein exception to the act of state doctrine, established in Bernstein 
v. Nederlandsche-Amerikaansche, etc. (210 F.2d 375 (2d Cir., 1954)). 
In that case the Second Circuit had held that the act of state doctrine did 
not preclude the court’s adjudication of certain acts of the (Nazi) German 
Government because of a “supervening expression of Executive Policy,” 
a statement by the State Department’s Legal Adviser, that the “policy of 
the Executive, with respect to claims asserted in the United States for 


$22 U.S.C. Sec. 2370 (e) (2), as amended, 79 Stat. 658-659 (Sept. 6, 1965); 59 
A.J.ILL. 899 (1965). 
4 442 F. 2d 538; 65 AJ.LL. 391 (1971); 10 LL.M. 89 (1971). 


96 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 66 


restitution” of property “lost through force, coercion or duress as a result 
of Nazi persecution in Germany, is to relieve American courts from any 
restraint upon the exercise of their jurisdiction to pass upon the validity 
of the acts of Nazi officials.” $ 

The State Department contended that in indicating that the act of 
state doctrine need not be applied in a certain class of cases, the Execu- 
tive had not “limited” the “applicability of the statement” to the Bernstein 
case.® In its view, the Sabbatino rule of the Supreme Court, reaffirming 
the applicability of the act of state doctrine even where the act was 
allegedly a violation of international law, “was based on the Court’s recog- 
nition of the Executive’s prerogative in the area of foreign affairs,” and 
“specifically avoided ruling on the validity of the Bernstein exception.” 
Contending further that while the Department has “generally supported 
the applicability of the act of state doctrine,” it has “never argued or im- 
plied that there should be no exceptions” to it, the Department pointed 
out that in Sabbatino it “did not ergue for or against the Bernstein prin- 
ciple.” It assumed, rather, that “judicial consideration of an act of state 
would be permissible when the Executive so indicated,’ and had argued 
“simply that the exchange cf letters relied on by the lower courts in Sab- 
batino” constituted no such expression.’ In this case, added the Depart- 
ment, “basic considerations of fairness and equity” suggest non-application 
of the doctrine because the Cuban government’s claim “arose from a 
banking relationship existing at the time the act of state—expropriation 
of defendant’s Cuban property—cccurred, and defendant’s counterclaim 
is limited to the amount of the Cuban government's claim.” $ 

The Second Circuit in reaffirming its prior decision rejected Citibank’s 
contention that Bernstein required it to conform with the State Depart- 
ment's suggestions. 

There are a number of reasons why the State Department’s decision to 
intervene in the litigation with a “Bernstein” type letter was both sur- 
prising and ill-advised. 

l. Bernstein had been a Jewish German national who had alleged that 
between 1937 and 1939 he was compelled by officials of the Nazi German 
Government, acting through threats of bodily harm, indefinite imprison- 
ment, and death for him and his family, to assign his property to the 
German Government. In several cases, he had sought to attach and re- 
cover some of the proceeds of his former property, and had brought a 
conversion action against a Dutch corporation which, in participation 
with officials of the Nazi Government, had confiscated and converted 
his stock in a German liability corporation. The United States, along 
with other United Nations, had issued during the war a formal Declara- 
tion in which they each pledged to refuse to recognize forced transfers 
and to follow a policy of undoing them and restituting identifiable prop- 
erty to the victims of Nazi persecution wrongfully deprived of such 


5 Bernstein v. Nederlandsche-Amerikaansche, etc., 210 F. 2d 875, 376 (2d Cir. 
1954); 48 A.J.L.L. 499 (1954). 6 442 F.2d 537. 
7 Ibid. 8 Ibid. at 538. 
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property. It was in pursuance of this over-all policy that the State De- 
partment stated in the Bernstein letter that 


the policy of the Executive, with respect to claims asserted in the 
United States, for restitution of such property, is to relieve American 
courts from any restraint upon the exercise of their jurisdiction to 
pass upon the validity of the acts of Nazi officials. 


The policy expressed was a broad one applying to a wide class of per- 
sons whose equities were obvious. Indeed, the policy expressed was not 
limited to suits against private persons who traced their “title” to iden- 
tifiable property to Nazi dispossessions. It also applied to U.S. Govern- 
ment agencies such as the Alien Property Custodian, who was also ex- 
pected to disregard the act of state doctrine in adjudicating claims of 
victims of Nazi oppression for return of vested property; the policy had 
in fact first been expressed in the context of a claim against the Govern- 
ment for return of such property.® 

In the instant case, however, the State Department’s suggestions were 
severely limited to a special situation which applies only to a very limited 
class of victims of expropriation. As the Second Circuit observed, they 
would result in “a windfall [to Citibank] at the expense of other credi- 
tors.” 1° For not all victims of Cuba’s confiscatory actions would benefit 
from the State Department suggestion; the class is limited effectively to 
a handful of banks or similar lending institutions or large corporate in- 
vestors possessing collateral or other property to “offset” against the value 
of the property confiscated. Indeed, by permitting them to apply their 
collateral against the value of their taken property, the Department would 
in effect be providing for an advance distribution of assets to such banks 
in a manner highly likely to be contrary to the Congressionally directed 
distribution of the proceeds of any eventual lump-sum settlement. 

During the past several years, there has been unilateral “adjudica- 
tion,” but not satisfaction, of claims against Cuba by the Foreign Claims 
Settlement Commission under the provisions of a Congressional en- 
actment.4 If the past is any guide, if and when there is a lump-sum 
settlement with the Castro or successor government providing funds to 
pay these “awards,” Congress will lay down priorities for payment. It 
is highly likely that, as in past claims legislation, highest priority will 
go to “small” claimants; i.e., all awards will be satisfied first to a maximum 
of $10,000. If the lump-sum settlement is insufficient to satisfy all 
awards—again, highly likely if past settlements are any guide—this 
means that such a legislative dispensation would be at odds with any 
special advance distribution to well-to-do banks with large claims, which 
have been permitted to set off collateral against their own property losses. 

This is what the Second Circuit had in mind when it said that Citi- 
bank would be gaining “a windfall at the expense of other creditors,” 12 
Indeed, far from such banks being a “class of cases” where “basic con- 

®See Metzger, “The Act of State Doctrine and Foreign Relations,” 23 U. of Pitt. 


Law Rev. 881, 892 (1962). 10449 F.2d 535. 
11 22 U.S.C. §1643 (Supp. V, 1969). 12 442 F.2d 535. 
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siderations of fairness and equity” suggest that the act of state doctrine 
not be applied, it appears that these very considerations undermine com- 
pletely the State Department’s position. It is amazing, in fact, that 
the Department could even suggest that there were equities in favor of 
Citibank when the U.S. Government has been refusing to license pay- 
ments to Cuban refugees of relatively small amounts of blocked dollars, 
and in one case, a small amount to an aging Cuban resident, representing 
the proceeds of a life insurance policy on his son, in advance of a Con- 
gressional distribution of assets. 

2. The State Department’s letter of November 17 was somewhat arch 
in characterizing its position vis-à-vis the Bernstein exception at the time 
of Sabbatino, and quite misleading in stating merely that the Supreme 
Court had “specifically avcided ruling on the validity of the Bernstein 
exception.” 14 Stating that at that time “it did not argue for or against 
the Bernstein principle,” since it “assumed that judicial consideration of 
an act of state would be permissikle when the Executive so indicated,” * 
the Department said that in Sabbatino it had argued simply that the 
exchange of letters between the Department and private lawyers in that 
case did not constitute a Bernstein “supervening expression” of policy. 

The Solicitor General’s Brief as Amicus in Sabbatino, speaking for the 
State Department no less than for any other branch of the Government, 
went much further, however, than the State Department recalled six 
years later, in distinguishing and seeking to limit the applicability of 
Bernstein. In seeking to play down the significance of the Bernstein 
exception as applicable to the ordinary property expropriation without 
full compensation, the Brief stated, as the Second Circuit pointedly ob- 
served, as follows: 


The circumstances leading to the State Department’s letter in the 
Bernstein case were of course most unusual. The governmental acts 
there were part of a monstrous program of crimes against humanity; 
the acts had been condemned by an international tribunal after a 
cataclysmic world war which was caused, at least in part, by acts 
such as those involved in the litigation, and the German State no 
longer existed at the time of the State Department’s letter [of 1954], 
Moreover, the principle of payment of reparations by the successor 
German government had already been imposed, at the time of the 
“Bernstein letter,” upon the successor government, so that there was 
no chance that a suspension of the act of state doctrine would affect 
the negotiation of a reparation settlement. 


Any conception of Bernstein as a general-purpose license to the Execu- 
tive to turn off the judicial act of state doctrine at a twist of the wrist 
was thus quite out of keeping with the Government’s earlier stated view 
of Bernstein. Perhaps more important, any such conception had also 


18 In Sardino v. Federal Reserve Bank of New York, 361 F.2d 106 (2d Cir., 1966), 
60 A.J.LL. 862 (1966), and Nielsen v. Secretary of the Treasury, 424 F.2d 833 
(D.C. Cir., 1970), 64 AJ.LL. 351 (1970), Treasury’s refusals to license such pay- 
ments were upheld as valid exercises of governmental discretion under the relevant 
statutory standards. 

14 449 F.2d 537. 15 Ibid, 


pe 
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been all but negatived by the Court itself in Sabbatino. For while the 
Court stated twice in Sabbatino that it need not and did not “pass upon 
the so-called Bernstein exception,” it also had made it quite clear that 
it considered that there had been special circumstances which had gone 
into its formulation, and had indicated some doubt concerning its efficacy 
even so. As the Second Circuit noted, the Court, in discussing the range 
of considerations bearing upon the scope of coverage of the act of state 
doctrine, had specifically noted that the “balance of relevant considera- 
tions may also be shifted if the government which perpetrated the 
challenged act of state is no longer in existence, as in the Bernstein case, 
for the political interest of this country may, as a result, be measurably 
altered.” And later, in rejecting a suggestion that the act of state 
doctrine should be applicable only when the Executive expressly stipu- 
lates that it does not wish the courts to pass on the question of validity, 
the Court, after knocking down that idea for substantive reasons, ob- 
served: “We do not now pass on the Bernstein exception, but even if it 
were deemed valid, its suggested extension is unwarranted.” 1” 

3. Finally, the State Department’s November 17 letter seems to base 
its ability to utilize the Bernstein exception as and when it sees fit, despite 
the broad factual and circumstantial differences between the Bernstein 
case and those which may appear from time to time in other situations, 
upon a simplistic and quite erroneous understanding of Sabbatino. In 
its view, the Court ruled “that the act of state doctrine precluded the 
examination of the validity of the act of a foreign sovereign within its 
own territory, even where that act was allegedly a violation of interna- 
tional law.” And that ruling, in the Department’s view, “was based on 
the Court’s recognition of the Executives prerogative in the area of for- 
eign affairs; it found the act of state doctrine ‘arising out of the basic rela- 
tionship between branches of government in a separation of powers.’” 18 

But the Court was careful not to state the rule of the act of state doc- 
trine as it is rendered in the State Department’s letter of November 17. 
The Department’s rendering of the rule represents a fair description of 
the import of Underhill v. Hernandez’? and Oetjen v, Central Leather 
Co., but it overlooks completely the change in the act of state doctrine 
specifically and designedly wrought by Sabbatino. In the Court’s view, 
the “continuing vitality” of the doctrine was dependent upon “its ca- 
pacity to reflect the proper distribution of functions between the judicial 
and political branches of the Government on matters bearing upon for- 
eign affairs.”*2 In a world where absolutist propositions are rarely an 

16 Ibid. at 535. 

17 I thought at the time that Sabbatino had thrown quite cold water on the Bern- 
stein exception as a whole, and said so. See Metzger, “Act-of-State Doctrine Refined: 
The Sabbatino Case,” 1964 Sup. Ct. Rev. 224, 241 (1964). Indeed, I was sorry that 
it had, because under proper circumstances (not here present), I thought, and still 
think (though now much more tentatively), that Bernstein could be a useful, flexible 
instrument in this troubled area. 

18 449 F.2d £37, 19 168 U.S. 250 (1897). 

20 246 U.S. 297 (1918); 12 A.J.LL. 421 (1918). 

21 Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 427 (1963). 
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adequate guide to appropriate distributions of political and legal power 
in all circumstances, it was unlikely that a doctrine meant to serve those 
purposes would be framed so as to do so regardless of the circumstances. 
Accordingly, the Court in Sabbatino avoided a flat-out repetition of the 
older statement of the rule in favor of a much more relativist rendering, 
and limited its holding quite severely. Here is what the Court said— 
and note the difference between its statement of the doctrine and the 
encapsulated version contained in the State Department letter: 


It should be apparent that the greater the degree of codification 
or consensus concerning a particular area of international law, the 
more appropriate it is for the judiciary to render decisions regardin 
it, since the courts can then focus on the application of an agree 
principle to circumstances of fact rather than on the sensitive task 
of establishing a principle not inconsistent with the national interest 
or with international justice. It is also evident that some aspects of 
international law touch much more sharply on national nerves than 
do others; the less important the implications of an issue are for 
our foreign relations, the weaker the justification for exclusivity in 
the political branches. The balance of relevant considerations may 
also be shifted if the government which perpetrated the challenged 
act of state is no longer in existence, as in the Bernstein case, for 
the political interest of this country may, as a result, be measurably 
altered. Therefore, rather than laying down or reaffirming an in- 
flexible and all-encompassing rule in this case, we decide only that 
the Judicial Branch will not examine the validity of a taking of prop- 
erty within its own territory by a foreign sovereign government, ex- 
tant and recognized by this country at the time of suit, in the absence 
of a treaty or other unambiguous agreement regarding controlling 
legal principles ,even if the complaint alleges that the taking violates 
customary international law. (Emphasis added.) * 


The Court explained that the reason for its holding, as underscored (the 
reason for the judicial rule of abstention from deciding issues of validity 
in this area), was that “there are few if any issues in international law 
today on which opinion seems to be so divided as the limitations on a 
States power to expropriate the property of aliens.” ?3 This disagree- 
ment as to relevant standards “reflects an even more basic divergence 
between the national interest of capital importing and capital exporting 
nations.” It is “difficult to imagine the courts of this country embarking 
on adjudication in an area which touches more sensitively the practical 
and ideological goals of the various members of the community of na- 
tions,” stated the Court.2* In context, this meant that it would be diff- 
cult to imagine an independent judiciary embarking upon a more un- 
seemly course, a course which was so likely to transform it from an 
impartial decider of disputes regardless of the identity of litigants before 
it, into another policy arm of government, another tool of Executive 
power. It might be added that in the seven years since Sabbatino was 
decided, no resolution of the “expropriation” issue on which opinion was 
so divided has been reached. If anything, opinion is now even more di- 


22 Ibid, at 428. 28 7bid. 
24 Ibid. at 430. 
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vided, with any discernible trend not favoring the capital-exporting 
countries. 

It is precisely this meaning and intendment of Sabbatino that the State 
Department misunderstood. The Court’s Sabbatino ruling was not a 
“recognition of the Executive’s prerogatives in the area of foreign affairs” 
in the sense that the Executive could decide whether and when the Court 
should apply the doctrine. The Court’s ruling was that questions con- 
cerning the validity of foreign expropriations were so legally uncertain 
in today’s world that they were inappropriate for American judicial reso- 
lution. The Executive’s prerogative to deal with them in the diplomatic 
arena was certainly not denied. But the Executive’s “prerogative” to 
turn off the act of state doctrine whenever it thought it convenient to 
have courts decide validity questions in this area—that kind of preroga- 
tive was denied by Sabbatino as being inconsistent with an honorable 
and truly independent rôle for the American judiciary. 

This fundamental misunderstanding of Sabbatino, saving out possibly 
an extraordinary situation such as the facts and circumstances of Bern- 
stein, is what caused the deserved rebuke which the State Department 
received from the Second Circuit. The failure of the State Department 
to understand the severe limits which Bernstein must live by if it is to 
survive, has led to what may well have been its effective interment—its 
limitation to its own facts. To revert to the comment made at the outset, 
there is no surer way to lose power than to abuse it. 

STANLEY D. METZGER 


PoLrricaL ReFucEES “Nor FirmMuy RESETTLED” as IN Section 203(a)(7) 
OF THE IMMIGRATION AND NATIONALITY Act or 1952 As AMENDED 


How long can a political refugee continue to be a political refugee? 
Is he a refugee after living for five, eight, ten, fourteen, or sixteen years 
in the country of first refuge? If he establishes a business in such a’ 
country, accepts government employment, or maintains his home and 
family there while he travels abroad, is he still a refugee? These ques- 
tions are significant to the person who seeks to establish his status as a 
refugee in order to qualify for “conditional entry” into the United States 
under §203(a)(7) of the Immigration and Nationality Act of 1952 as 
amended (8 U.S.C. §1153(a)(7)) or, if he is already in the United States, 
to qualify for an immigrant visa preparatory to applying for adjustment 
of status to permanent resident. 

When the 1952 Act was revised in 1965, a world-wide quota of 170,000 
immigrants a year was substituted for the former system of nationality 
quotas: The 170,000 immigrant visas were divided among eight “prefer- 
ences” or categories of desirable immigrants, the seventh being allotted 


1 Persons who are natives of Western Hemisphere countries enter as “special im- 
migrants’ up to a maximum of 120,000 a year. Sec. 101(a)(27)(A); 8 U.S.C. 
§1101{a) (27) (A). 
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to two classes of refugees, political refugees (although not so denominated 
in the statute) and persons who had been forced from their homes by 
“catastrophic natural calamity.”? With regard to political refugees, 
§203(a)(7) provided: 


Conditional entries shall next be made available by the Attorney 
General, pursuant to such regulations as he may prescribe and in a 
number not to exceed 6 per certum [10,200] of the number specified 
in section 201(a)(ii) [170,000], to aliens who satisfy an Immigration 
and Naturalization Service officer at an examination in any non-Com- 
munist or non-Communist-dominated country, (A) that (i) because 
of persecution or fear of persecution on account of race, religion, or 
political opinion they have fled (I) from any Communist or Com- 
munist-dominated country or area, or (II) from any country within 
the general area of the Middle East, and (ii) are unable or unwilling 
to return to such country or area on account of race, religion, or 
political opinion, and (iii) are not nationals of the countries or areas 
in which their application for conditional entry is made; .... For 
the purpose of the foregoing the term “general area of the Middle 
Fast” means the area between and including (1) Libya on the west, 
(2) Turkey on the north, (3) Pakistan on the east, and (4) Saudi 
Arabia and Ethiopia on the south: Provided, That immigrant visas in 
a number not exceeding one-half [5100] the number specified in this 
paragraph may be made availeble, in lieu of conditional entries of 
a like number, to such aliens who have been continuously physically 
present in the United States for a period of at least two years prior 
to application for adjustment of status. 


Under this provision, an applicant for conditional entry must meet the 
following requirements: 


l. Place of origin: Communist or Communist-dominated state or area 
or state in the area defined as the Middle East. 

2. Motive: persecution or fear of persecution on account of race, religion, 

= or political opinion. 

3. Continuity of status: unable or unwilling to return to the country 
on grounds of race, religion, or political opinion.’ 

4. Terms of application: made only in non-Communist or non-Commu- 
nist-dominated country by a non-national of such country. 


Requirement 4 has been implemented by an administrative regulation 
which provides that applications may only be made in Austria, Belgium, 
France, Germany, Greece, Hong Kong, Italy, or Lebanon (8 C.F.R. §235.9 
(a)).* By administrative practice based upon earlier refugee legislation,’ 


2Sec. 203(a)(7)(B) provides that the President must define such “calamity.” 
A person who was displaced from his home in Skopje, Yugoslavia, as a result of the 
1963 earthquake, which leveled the city, was denied an immigrant visa because the 
President had not taken cognizance of the disaster in terms of this section. Matter 
of Pasarikovski, 12 I & N Dec. 526 (1967). 

3 The refugee does not have to prove that he would, in fact, be persecuted if he 
returned, Matter of Moy, 12 I & N Dec. 121 (1967). 

4Cf, Tai Mui v. Esperdy, 371 F.2d 772-(2d Cir., 1966), cert. denied, 386 U.S. 
1017 (1967). 

5 Displaced Persons Act, 1948, 62 Stat. 1009; Refugee Relief Act, 1953, 67 Stat. 400. 
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Requirement 3 has been implemented by the qualification that a refugee 
must show that he has not been firmly resettled in the state in which he has 
taken refuge. A refugee who is already in the United States and apply- 
ing for an immigrant visa in lieu of conditional entry would have to meet 
Requirements 1, 2, and 3, including the “not firmly resettled” qualifica- 
tion. Finally, all applicants have to be able to “satisfy” the Immigration 
and Naturalization Service as to the merits of their claims for preferential 
treatment. Of the several statutory or administrative requirements under 
§203(a)(7), the one which has been most frequently challenged in ad- 
ministrative or judicial proceedings is that of “not firmly resettled.” In 
Rosenberg v. Yee Chien Woo (402 U.S. 49 (1971), 65 A.J.ILL. 828 (1971) ), 
the Supreme Court established for the time being (a 5:4 decision) the 
validity of this requirement following conflicting decisions in the matter 
from the Ninth and Second Circuits.® | 

In the case before the Ninth Circuit, the applicant was a national of 
mainland China who fled to Hong Kong in 1953 where he established a 
business which he apparently operated until 1965. During this twelve- 
year period, he came to the United States for business reasons in 1959 
and again in 1960, remaining in this country thereafter. Applicant en- 
tered the United States on a visitors visa.” His family joined him in 
1965, also entering on visitors’ visas. Following deportation proceedings 
in 1966 for overstaying their visitors visas, applicant and his family were 
granted voluntary departure to Hong Kong at which time he applied 
for an immigrant visa under §203(a)(7). The District Director of the 
Immigration and Naturalization Service denied this application on the 
ground that Woo had not come to the United States as a refugee. The 
Regional Director affirmed this finding and stated that Woo had been 
firmly resettled in Hong Kong. Moreover, applicant had not shown 
that he feared persecution. The administrative findings were reversed 
by the District Court which did not deal with the “not firmly resettled” 
issue (Yee Chien Woo v. Rosenberg, 295 F.Supp. 1370 (S.D.Cal., 1968) ). 
The Court of Appeals for the Ninth Circuit affirmed this decision, point- 
ing out that the requirement of “not firmly resettled” had been abandoned | 
by Congress in 1957 in favor of the requirement that a refugee not be 
a national of the state of first refuge, which language had been repeated 
in 1960 and again in §203(a)(7). Judge Merrill concluded: 


Whether appellee was firmly resettled in Hong Kong is not, then, 
relevant. What is relevant is that he is not a national of Hong Kong 


6 Yee Chien Woo v. Rosenberg, 419 F.2d 252 (9th Cir, 1969); Shen v. Esperdy, 
428 F.2d 293 (2d Cir., 1970). For an analysis of the Ninth Circuit’s decision, see 
Mautino, “Aliens—Refugees—Resettlement in Third Country not Relevant to Deter- 
mination of Eligibility for Refugee Status. Chien Woo v. Rosenberg (9th Cir. 
1969),” 8 Sen Diego Law Review 138 (1971). 

TIt may be noted that an applicant for a visitors visa must show that he has “a 
residence in a foreign country which he has no intention of abandoning. . . .” Sec. 
101(a)(15)‘B); 8 U.S.C. §1101(a)(15)(B). 

8 Woo had a Hong Kong Certificate of Identity; however, this is not conclusive 
evidence of resettlement. Matter of Ng, 12 I & N Dec. 411, 412 (1967). 
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(or the United Kingdom); that he is a national of no country but 
Communist China and as a refugee from that country remains state- 
less. (Yee Chien Woo v. Rosenberg, 419 F.2d 252 at 254.) 


Six months later, the Second Circuit held that the criterion of “not 
firmly resettled” was relevant in a similar situation. In Shen v. Esperdy, 
the applicant, a national of mainland China, had fled to Taiwan in 1948 
as a minor and had remained there for eight years. Thereafter he was 
employed abroad or traveled abroad, using a passport issued by the 
Republic of China. He entered the United States in 1962 on a visitor's 
visa and was ordered deported the following year for overstaying it. 
When action was taken in 1957 to execute this order, Shen applied for 
an immigrant visa under §203(a)(7). As in Yee Chien Woo, the ap- 
plication was denied at the administrative level on the grounds that Shen 
was not in the United States as a refugee and that he had been firmly 
resettled in Taiwan, which was his choice of destination in the deporta- 
tion proceeding. On review in the District Court, the Services findings 
were sustained. Affirming this decision, Chief Judge Lumbard of the 
Court of Appeals for the Second Circuit examined closely the postwar 
legislation which provided special conditions for the entry of refugees 
into the country or the continuation of their stay here. Accepting the 
Service's argument “. . . that the successive statutes embody a consistent 
immigration policy including the concept of firm resettlement” (428 F.2d 
293 at 296),° the court observed that Congress was aware of this re- 
quirement because conditional entries were reported twice a year to 
Congress (§203(a); 8 U.S.C. §1183(f)). In the opinion of the court, 
the Ninth Circuit erred in focusing upon the nationality factor because 
this requirement applied only to an applicant for conditional entry made 
in one of the designated non-Communist or non-Communist-dominated 
states, whereas Woo was applying for an immigrant visa within the 
United States. Chief Judge Lumbard concluded: 


We do not believe that Congress ever meant that once someone has 
been a refugee he remains one for the rest of his life, regardless 
of intervening events. (428 F.2d 293 at 302.) 


Reversing the Ninth Circuit in Rosenberg v. Yee Chien Woo, Justice 
Black adopted the position of the Second Circuit, finding that there was 


°? Its statutory background gave the “not firmly resettled” requirement its weight. 
Cf. Matter of Rodriguez, in which a fermer Spanish national, who had acquired 
permanent residence in Cuba and five years later had fled to the United States, was 
denied an immigrant visa by the District Director on the grounds that as a single 
woman whose parents continued to live in Spain, she could return to Spain. The 
Regional Commissioner, reversing this finding, said: “In the matter at hand, we 
find that the District Director has imposed a condition precedent to the grant of 
refugee classification which is neither provided for nor contemplated by the statute. 
The ability of the applicant to return to the country of her birth and/or nationality, 
or to some other foreign country, is of no consequence provided, of course, the alien 
fits the statutory description of refugee set forth in section 203(a)(7)....” 1l 
I & N Dec. 901, 902 (1966). 
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ce 


. no congressional intent to depart from the established concept of 
‘firm resettlement’. ..” (402 U.S, 49 at 54). He said: 


While Congress did not carry the words “firmly resettled” over 
into the 1957, 1960, and 1965 Acts from the earlier legislation, Con- 
gress did introduce a new requirement into the 1957 Act—the re- 
quirement of “flight.” The 1957 Act, as well as the present law, 
speaks of persons who have “fled” to avoid persecution. Both the 
terms “firmly resettled” and “fled” are closely related to the central 
theme of all 23 years of refugee legislation—the creation of a haven 
for the world’s homeless people. ‘This theme is clearly underlined 
by the very titles of the Acts over the years from the Displaced 
Persons Act in 1948 through the Refugee Relief Act and the Fair 
Share Refugee Act of 1960. Respondent’s reliance on the Fair Share 
Refugee Act of 1960 to show that Congress abandoned the “firmly 
resettled” concept is particularly misplaced because Congress en- 
visioned that legislation not only as the means through which this 
country would fulfill its obligations to refugees, but as an incentive 
to other nations to do likewise. Far from encouraging resettled 
refugees to leave one secure haven for another, the Act established 
United States quotas as a percentage—-25%—of the refugees absorbed 
by all other cooperating nations. The Fair Share Refugee Act, like 
its successor and predecessors, was enacted to help alleviate the suf- 
fering of homeless persons and the political instability associated 
with their plight. It was never intended to open the United States 
to refugees who had found shelter in another nation and had begun 
to build new lives. Nor could Congress have intended to make 
refugees in flight from persecution compete with all of the world’s 
resettled refugees for the 10,200 entries and permits afforded each 
year under §203(a)(7). Such an interpretation would subvert the 
lofty goals embodied in the whole pattern of our refugee legislation. 

In short, we hold that the “resettlement” concept is not irrelevant. 
It is one of the factors which the Immigration and Naturalization 
Service must take into account to determine whether a refugee seeks 
asylum in this country as a consequence of his flight to avoid per- 
secution. The District Director applied the correct legal standard 
when he determined that §203(a)(7) requires that “physical pres- 
ence in the United States [be] a consequence of an alien’s flight in 
search of refuge,” and further that “the physical presence must be 
one which is reasonably proximate to the flight and not one follow- 
ing a flight remote in point of time or interrupted by intervening 
residence in a third country reasonably constituting a termination of 
the original flight in search of refuge.” (Ibid. 54-57; emphasis by 
Court. } 


The Supreme Court remanded the case to the Ninth Circuit for review 
of the Services denial of Woo’s application on the ground that he had 
been firmly resettled in Hong Kong. It may be added that, on remand, 
the Court of Appeals held that the District Director had not abused his 
discretion in denying Woo’s application on that ground, and reversed 
the District Court’s decision. 

Justice Black’s support of the “not firmly resettled” requirement was 
challenged by Justice Stewart in a dissenting opinion in which he was 
joined by Justices Douglas, Brennan, and Marshall. He said, inter alia: 


10 Yee Chien Woo v. Rosenberg, 445 F.2d 277 (9th Cir., July 1, 1971). 
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In the face of the unambiguous language of §203(a)(7) and this 
clear legislative history, the Court today holds that a requirement of 
firm resettlement may properly be read back into the statute so as 
not to subvert what it considers to be the “central theme” of refuge[e] 
legislation—“the creation of a haven for the warld’s homeless people.” 
I have no doubt that in enacting refugee legislation Congress in- 
tended to provide a haven for the homeless. But the Court offers 
no reason to believe that Congress did not also intend to help those 
others who have fled their homeland because of oppression, have 
found a temporary refuge elsewhere, and now desire to immigrate 
to the United States. Congress may well have concluded that such 
people should be preferred to immigrants who have not suffered 
such hardship. The clear language of §203(a)(7) demonstrates to 


me that this was exactly what Congress intended to accomplish. 
(Ibid. 60.) 


If, following Rosenberg v. Yee Chien Woo, “not firmly resettled” is 
now a firm requirement to be met by political refugees, then it would 
be helpful to know how this requirement is to be defined. Justice Black’s 
opinion indicated that the factor of flight or the sense of transitoriness 
must be present when an application is made; in other words, the con- 
dition of the refugee is temporary. But the duration of “temporary” is 
not established by the Supreme Court. In Min Chin Wu v. Fullilove 
(282 F.Supp. 63 (N.D. Cal., 1968) ), it was held that where an alien had 
resided fourteen years in the Dominican Republic and operated a busi- 
ness there, he “. . . has stopped fleeing and is safely resettled.” (Ibid. 
65.) A Yugoslav national who fled to Greece and then to Turkey where 
he lived for eight years, owned a business, and had become a citizen, 
was “firmly resettled” for the purposes of §203(a)(7) (Alidede v. Hur- 
ney), 301 F. Supp. 1031 (N.D. IIL, 1969)). Those administrative de- 
cisions dealing with the matter, which have been reported, emphasize 
the long duration of the refugees stay in the asylum state and his estab- 
lishment of roots in such state as evidenced by business activities, hold- 
ing an official position in such state,” or enjoying “rights or privileges 
inconsistent with refugee status.” 13 On the other hand, the Service has 
found that firm resettlement was not shown where a refugee stayed in 
` Hong Kong for seven months before coming to the United States, despite 
the fact that he had conducted an exporting business between Canton 
and Hong Kong for five years prior to his flight from China (Matter of 
Moy, 12 I & N Dec. 121 (1957)). The status of the family as resettled 
or as continuing refugees has been imputed to minors who were members 
of the household for some time after the family had fled to an asylum 
state.*# 


11 Matter of Moy, 12 I & N Dsc. 117 (1967) (resided in Hong Kong for seven 
years and in Colombia for two years, engaging in business in the latter country). 

12 Matter of Sun, 12 I & N Dec. 36 (1966) (resided in Taiwan for thirteen years 
and served in the Republic of China’s Air Force), See also Matter of Hung, 12 
I & N Dec. 178 (1967). 

18 Matter of Chai, 12 I & N Dee. 81, 83 (1967). 

14 Matter of Ng, cited note 8 above (<pplicant considered to be firmly resettled in 
Hong Kong where he had lived between ages of eleven and twenty-two years with 
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The administrative and judicial decisions interpreting the requirement 
of “not firmly resettled” essentially lead to the conclusion that §203(a)(7) 
is not understood as a means of facilitating immigration to the United 
States generally but only where urgency is the prime factor, and that the 
status of refugee is not one of indefinite duration. 

ALONA E. Evans 


PROGRESS ON HuMAN RIGETS AT THE UNITED NATIONS 


The Official Documents section of this issue of the Journat includes 
the United Nations’ new rules on admissibility of human rights complaints. 
They appear in Resolution 1 (XXIV) adopted by the Subcommission on 
Prevention of Discrimination and Protection of Minorities on August 13, 
1971+ Their adoption is a milestone in the evolution of U.N. practice 
on human rights protection. 

The United Nations had a slow start in human rights matters. In 1947 
the Economic and Social Council: (ECOSOC) in Resolution 75 (V) ap- 
proved a statement that the Commission on Human Rights “recognizes 
that it has no power to take any action in regard to any complaints con- 
cerning human rights.” For the next two decades the many thousands 
of complaints arriving at the United Nations in a typical year received 
little or no attention unless they related to a colony or to South Africa.? 

Late in 1966 the General Assembly in its landmark Resolution 2144 in- 
vited the Economic and Social Council to give urgent consideration to 
ways and means of improving the capacity of the United Nations to put 
a stop to human rights violations wherever they might occur. The fol- 
lowing June ECOSOC approved a request by the Human Rights Commis- 
sion that the Subcommission (a) bring to the Commission’s attention any 
situation which the Subcommission had reasonable cause to believe re- 
vealed a consistent pattern of human rights violations, and (b) prepare 
a report containing information on such violations from all available 
sources, ECOSOC also authorized the Commission and Subcommission 
to examine in full rather than in summary form all complaints received’ 
by the United Nations. 

Later in 1967 the Subcommission took action under its new powers, 
recommending to the Commission that it investigate alleged human rights 
violations in southern Africa, Greece and Haiti. The Commission, after 
hearing Greek and Haitian Government representatives early in 1968, 


his family, which was evidently resettled). Matter of Hung, cited note 12 above 
(applicant recognized as refugee where family had been admitted to United States 
under Hong Kong Parolee Program, and it was shown that she had no continuing 
connection with Hong Kong nor residence other than Hong Kong or United States 
since fleeing China). 

1 See Report of the Subcommission for 1971 (U.N. Doc. E/CN. 4/1070) containing 
the new rules (U.N. Doc. E/CN. 4/Sub. 2/323). 

2See J. Carey, U.N. Protection of Civil and Political Rights 143-153 (1970); re- 
viewed in 64 A.J.I.L. 974 (1970). 
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took no action to investigate conditions in those countries. Investigation 
of southern Africa was already under way in the Commission, but was 
continued and broadened. Later in 1968, the Subcommission drafted 
more detailed procedures for human rights investigations. The text was 
passed along with little change by the Commission to ECOSOC which, 
in June, 1969, asked for U.N. Members’ comments and invited further 
- Commission study. 

The Subcommission session later in 1969 was stormy. American and 
Syrian members proposed resolutions taking separate approaches to the 
exercise by the Subcommission cf its new jurisdiction over violations. 
Members had before them large packages containing verbatim copies of 
the preceding year’s collection of newly received complaints. Each mem- 
ber was left to determine admissibility for himself, but in some cases the 
packages were scarcely opened. Arab-Israeli hostility dominated the 
session, and time ran out without a vote on the pending resolutions. 

In 1970 the Commission again asked ECOSOC to approve new pro- 
cedures. This was done in May by ECOSOC Resolution 1503, the text 
of which was published in the Official Documents section of this JOURNAL, 
Vol. 64, p. 1023 (1970). The Subcommission was authorized to adopt 
rules on admissibility and choose a five-man screening group to cull out 
of all the complaints those “which appear to reveal a consistent pattern 
of gross and reliably attested violations of human rights and fundamental 
freedoms.” Three months later the Subcommission met but failed to 
carry out the mandate. Three sets of admissibility rules were offered, of 
U.S., Soviet and Pakistani origin. Time ran out again without a vote. 

In August, 1971, the Subcommission session was more harmonious. The 
Egyptian member, formerly a staunch ally of the Soviet opponent of 
human rights investigation, took the floor early and pleaded for action 
on the admissibility rules and screening group. For support, he quoted 
the poet Yevtushenko, and all present knew that times had changed. 
Egyptian leadership was instrumental in securing Third World sponsor- 
ship of the form of draft rules which were ultimately adopted with no 
dissent and only Philippine abstention. Agreement was then readily 
` reached on the method of selecting the five-man screening group. 

The Subcommission’s admissibility rules compare interestingly with 
those appearing in other international instruments, such as the American 
Convention on Human Rights, this Journa, Vol. 65, pp. 679, 692 (1971). 
The source rules are broad in both cases: any person, group of persons 
or legally recognized non-governmental entity may complain under the 
convention, while the Subcommission requires that persons be victims 
or have direct and reliable knowledge, and that non-governmental organi- 
zation informants be acting in good faith and non-politically. Anonymous 
complaints are ruled out in both cases. Both sets of rules require re- 
strained language: the convention excludes complaints which are “ob- 
viously out of order,” the Subcommission rules out “insulting references 
to the State against which the complaint is directed.” The Subcommission, 
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unlike the convention, rejects complaints “based exclusively on reports 
disseminated by mass media.” 

Both sets of rules require exhaustion of domestic remedies. The Sub- 
commission makes an exception where they are “ineffective or unreason- 
ably prolonged.” The convention does so where “due process of law” 
is lacking, access to remedies is denied, or final judgment is unduly de- 
layed. The convention requires deferment where the matter is “pending 
before another international procedure for settlement.” The Subcommis- 
sion, on the other hand, expressly rejected deferment to regional human 
rights proceedings, excluding only admissibility of complaints which 
“would prejudice the functions of the specialized agencies of the United 
Nations system.” 

The Subcommission rules and screening group were installed too late to 
be put into play in 1971, even for the pressing question of East Pakistan. 
The 1972 session will afford ample opportunity for testing the new pro- 
cedures. The United Nations has come a long way on human rights pro- 
tection since 1947. 


Jonn CAREY 


NOTES AND COMMENTS 


Tse New Economic Pouicy AND UNITED STATES 
INTERNATIONAL OBLIGATIONS 


On the evening of August 15, 1971, the President of the United States 
announced in a television broadcast a series of measures and proposals 
designed to reduce inflation in the United States and correct the very 
substantial balance-of-payments deficits that were recorded during the 
first quarters of that year. The New Economic Policy (“NEP”) included 
at least three measures that directly affected United States international 
economic obligations. These measures, which will be the focus of this 
comment, were: (1) the imposition of a 10 percent tariff surcharge on 
most imports; (2) the suspension of the United States willingness to buy 
and sell gold for dollars; and (3) a proposed statute which would pro- 
vide a credit against income tax for a percentage of capital machinery 
purchases of companies, provided that the goods purchased were pro- 
duced in the United States. 

The relationship of each of these measures to United States international 
obligations under GATT and the IMF will be discussed below. 


I. The Tariff Surcharge and the GATT 


The President’s Proclamation established a surcharge of a 10 percent 
ad valorem tariff duty to be added to the present rates of all dutiable im- 
ports except goods subject to import quotas. The total tariff, including 
the surcharge, however, did not exceed the “statutory rate” (the tariff 
amount set by Congress in the Smoot-Hawley Tariff Act of 1930), so in 
many cases the added duty will not be the full 10 percent. 

Article II of GATT requires each Contracting Party to “accord to the 
commerce of the other Contracting Parties treatment no less favorable 
than that provided for . . . in the appropriate schedule annexed to this 
agreement.” The Schedules of the GATT are the result of the elaborate 
tariff negotiations during the twenty-three-year history of that institution. 
Each major member country of GATT has a Schedule which lists the 
maximum tariff rate for each commodity or good which has been 
“bound” in a tariff negotiation, Article II requires each Contracting 
Party to apply a tariff against imported goods which is no greater than 
the maximum tariff listed for such goods on its tariff schedule. The tariff 
surcharge instituted by the United States raised most United States tariffs 
above the maximum tariff amount Hsted in its schedule in GATT. Thus, 


1 President Nixon’s Address, Aug. 15, 1971, at 9:00 p.m., from the White House, 
65 Dept. of State Bulletin 253 (1971); Exec. Order No. 11615; and Proclamation 
4074 Imposing 10. percent Supplemental Duty on Imports, 65 Dept. of State Bulletin 
956 (1971). No attempt will be made here to discuss the gol problems of the 
President’s measures under domestic U.S. law. 
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it is clear that the result of the tariff surcharge was to cause the United 
States to be in violation of the obligations of Article II in GATT. 

Tariff surcharges imposed to protect a country against a deteriorating 
balance-of-payments situation, however, have a special place in GATT 
history. Since GATT’s origin, there have been approximately a dozen 
reported tariff surcharges instituted by GATT member countries. In a 
number of cases the GATT Contracting Parties granted a waiver for the 
tariff surcharge under the provisions of Article XXV, paragraph 5. The 
countries receiving such waivers were less developed countries, usually 
with particular balance-of-payments difficulties. A number of devel- 
oped countries have also used tariff surcharges in balance-of-payments 
difficulties, however, including France in 1954, Canada in 1962, and, 
most prominently, the United Kingdom in 1964.2 In each of these cases 
no waiver was granted by the Contracting Parties, and all other Con- 
tracting Parties had the right to proceed against the offending country 
under appropriate GATT articles. Such proceedings could have resulted 
in retaliatory import barriers against the surcharging country. Yet in 
no case did any complaining country carry the proceedings that far. In- 
stead, usually a Working Party in GATT was organized to keep the sur- 
charge under constant review. In addition, sharp criticism from the 
countries affected by the tariff surcharge was heard at various GATT 
meetings. 

Consequently, there is some GATT practice tolerating surcharges when 
they are used in balance-of-payments difficulties. This tolerance stems 
from several factors. Although quantitative restrictions are generally 
prohibited by GATT Article XI, Article XII allows a country having 
balance-of-payments difficulties to impose such restrictions to limit im- 
ports during the period of difficulty. The argument is frequently made 
that the use of tariff surcharges is preferable to the use of import quotas, 
for a variety of economic and policy reasons.’ Thus it is argued that 
tariff surcharges should be authorized at least in those circumstances 
where quotas are permitted under Article XII. Indeed, there have been 
proposals to amend Article XII to legitimize the use of tariff surcharges 
in such cases. For a variety of constitutional and organizational reasons ° 
such amendments have never been made. Consequently a country with 
balance-of-payments difficulties is put in the position of offending either 
the lawyers or the economists. It offends the lawyers if it institutes a tariff 
surcharge, in that such surcharge is technically illegal. It offends the econ- 
omists, however, if it institutes the legally permissible import quotas, 
since the economists say that if trade barriers must be used (which they 
doubt), then quotas cause greater damage to international trade than 
would a surcharge. 

In the current situation, after the United States instituted the tariff 
surcharges, the GATT Council, meeting in Geneva, set up a Working 

2 See Jackson, World Trade and the Law of GATT 711 ff. (Bobbs-Merrill, 1969). 
GATT Docs. COM. TD/F/W/3 (May, 1965); B.LS.D., 3d Supp. 26; B.I.S.D., llth 


Supp. 57; L/2285. 
8 Jackson, op. cit. 713. 4 Ibid. 714. 
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Party to keep the United States surcharge under surveillance: The Work- 
ing Party has met and produced an initial report that states that the 


United States tariff surcharge is in contravention of GATT, but “notes”. 


the United States -balance-of-payments problem. An International Mone- 
tary Fund report to GATT on the United States balance-of-payments 
problem indicated that the current United States situation fulfilled the 
prerequisites of Article XII for the institution of import restrictions.® 


After a series of meetings during the fall, culminating in agreements ., 


made in Washington, D. C., December 16-18, 1971, the United States ter- 
minated the surcharge on December 20, 1971. 


II. Tax Credit for Purchases of Domestically Produced Capital Equipment 


Unlike the case of the tarifi surcharge, it is considerably more difficult 
to evaluate the consistency of the tax credit with the GATT agreement. 
Indeed, it can almost be said that, whereas the tariff surcharge is tech- 
nically illegal under GATT, but may be justified under GATT policies, 
the tax credit may be technically legal under GATT, but inconsistent 
with GATT policies. : 

As enacted by Congress, the tax credit provided that any American 
business which purchases certain production equipment can apply 7 per- 
cent of the value of the goods purchased as a credit against its income 
taxes. As long as the tariff surcherge was in effect, the tax credit applied 
only if the goods purchased were made in the United States. The net 
effect was to establish an incentive for American business to purchase 
American-made capital goods, rather than imported capital goods. Oddly 
enough, there is little precedent in the history of GATT concerning ex- 
actly this protectionist device, although there have been several com- 
plaints brought to GATT about similar devices.° 

The starting point for analysis of the relationship of the tax credit to 
GATT obligations is Article III, which established the “national treat- 
ment” obligation. This article contains a number of detailed provisions 
designed generally to prevent a nation’s internal taxation and regulation 
from discriminating against imports as compared to domestic products. 
It has been stated that the purpose of this article is to require countries to 
treat imported goods identically with domestically produced goods, once 
the imported goods have cleared through customs. In other words, but 
for this obligation, a limitation on import tariffs could be easily evaded 
because a country could introduce discriminatory internal taxes or regu- 
lations that put foreign imports at a competitive disadvantage. 

It seems clear that the tax credit is inconsistent with this general pur- 
pose of Article III. Indeed, several cases have been brought in GATT 


56 GATT Press Releases Aug. 26, and Sept. 16, 1971. 23 International Financial 
News Survey 277 (No. 35, Sept. 8, 1971), and 302 (No. 37, Sept. 22, 1971). Sub- 
sequently to the U.S. action, Denmark also imposed a surcharge for BOP reasons. 

Under GATT Art. XV, the Contracting Parties of GATT are required to accept 
findings of “statistical and other facts presented dae the Fund relating to foreign 
exchange, monetary reserves, and balances of payments . 

e Jackson, op. cif. 285. 
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which tend to reinforce this view. For instance, in 1957 the United 
Kingdom brought a complaint against Italy because Italy provided special 
credit facilities to farmers for the purchase of agricultural machinery, 
provided the machinery was made in Italy. Ultimately Italy abandoned 
the practice and the matter was settled. Likewise, in 1957 the United 
Kingdom complained against a French domestic subsidy for purchasers 
of French-made agricultural machinery. Once again, after proceedings 
in GATT, the French terminated their practice and the case was set- 
tled. Another 1957 complaint by Germany against Greek discrimina- 
tory credit facilities was settled between the parties before any GATT 
proceedings occurred. A 1958 complaint by Austria against Italian mea- 
sures which granted “remission and other tax facilities” where Italian 
shipyards used Italian-produced ship-plates was settled between the 
parties without sufficient GATT proceedings to establish any sort of a 
precedent. The latter case may have involved a tax credit, but the other 
cases clearly involved discriminatory subsidies or credit facilities.” 

Although in principle credit facilities and subsidies to domestic busi- 
nesses which use domestic goods in preference to imported goods may 
seem identical to the case of income tax credits which have a like dis- 
criminatory effect, under Article III of GATT the two situations are dis- 
tinguishable for a reason that is almost a coincidental “quirk” of history. 

Paragraph 2 of Article III concerns taxes, and states that the products 
“imported ... shall not be subject, directly or indirectly, to internal taxes 
or other internal charges of any kind in excess of those applied .. . to 
like domestic products.” Similar language is contained in paragraph 1 
of Article HI. Beginning with preparatory work in 1947 and 1948 and 
continuing through a number of subsequent interpretations of this ar- 
ticle, it has consistently been stated in GATT that the taxes covered by 
Article III of GATT do not include “income taxes” on business firms. 
This interpretation stems from the language of Article ITI, which speaks 
of taxes “applied” to “products.”® Since the proposed tax credit applies 
against the income tax on the firm, arguably it is not inconsistent with 
Article III of GATT. 

It is true that paragraph 4 of Article III establishes the non-discrimina- 
tory “national treatment” rules for “laws, regulations and requirements 
affecting . . . internal sale .. .” of imports. If the income tax credit is 
considered to be a “regulation” or “requirement” or “law” within para- 
graph 4, then the proposed tax credit violates GATT obligations. But 
there are two arguments against this position. First, it can be argued 
that paragraph 2 is designed to cover all cases of taxes, and paragraph 4 
covers only non-tax problems. Discussions in the preparatory work sug- 
gest this is what the draftsmen had in mind. By excluding certain tax 
matters from the scope of paragraph 2 they did not intend (so it can be 


7 Ibid.; GATT Docs. L/695 (1957), L/740 (1957), L/875 (1958), SR.18/4, p. 43 
(1961), B.I.5.D., 7th Supp., pp. 23, 60. 

8 Jackson, op. cit. 297; Docs. E/Conf, 2/C, 3/A/W. 32, p. 1; E/Conf. 2/C. 3/SR, 
13, p. I. | 
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argued) that those matters would come back under national treatment 
obligations by being included in paragraph 4. 

Second, 1947-48 statements by the GATT draftsmen to the effect that 
income taxes are not covered by Article III are broad enough on their 
face to refer to all of Article III. This position on Article III may have 
represented a delicate compromise. Some national representatives at the 
preparatory conferences were eager to limit the scope of the new obliga- 
tions so that national sovereignty cver domestic policy would be as little 
affected as possible. They felt that domestic income taxes were too 
sensitive a matter to be brought under the new international trade regu- 
latory scheme, and to do so could jeopardize the possible acceptance by 
countries and their parliaments of the GATT (or ITO) agreement. 

The tax credit’s compatibility with GATT obligations is thus not at all 
clear, and since GATT lacks effective institutions to establish a reasoned 
and generally acceptable determination on this interpretative question, 
it is likely that no definitive conclusion on this issue will be made in 
GATT. It is possible, however, for GATT members to bring a complaint 
under Article XXIII of GATT and to argue that such a credit is a “nulli- 
fication and impairment” of benefits accruing to them under GATT, since 
it will hurt their export trade. Under the terms of that article, the CATT 
Contracting Parties could authorize counter-measures even if the practice 
were not technically inconsistent with GATT obligations, although com- 
plaints in GATT rarely get this far. (Indeed, there is some opinion that 
Article XXIII has become almost a dead letter in GATT, adding to the 
woes of that beleaguered organization. ) 

Ironically, the interpretation that excludes income taxes from the ambit 
of Article III is precisely the one that is the basis of a major United States 
dissatisfaction with GATT. The European tax systems (the value-added 
tax), it has been argued, “apply to products” and thus are eligible for 
the special GATT “border tax adjustment” treatment. (See Articles 
II:1(a) and VI:4 which allow governments to impose extra charges on 
imports equivalent to internal taxes, and to rebate internal taxes on goods 
which are exported.) In the opinion of this writer there is some question 
whether the value-added tax should qualify under GATT for this treat- 
ment, but no effective challenge to that treatment has yet been made. 
Income taxes on firms are not eligible for such special treatment, however, 


so the United States, which depends more heavily on income taxes for 


government revenue, argues that GATT effectively discriminates against 
it. Those who complain about this GATT discrimination will be happy 
that an income tax credit for domestic purchases seems to put the shoe 
on the other foot. This is because the tex credit device, if legal under 
GATT, could not be used with value-added tax systems consistent with 
GATT obligations. 

Apart from the argument above, however, since the income tax credit 
was specifically tied to the existence of the tariff surcharge, some of the 
arguments in favor of the tarif surcharge (despite inconsistent GATT ob- 
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ligations) might also be used to justify an equally temporary income tax 
` credit. 


II. Severing the Gold-Dollar Link 


The President announced in his August 15 speech that he had directed 
the -Treasury Secretary to suspend the convertibility of the dollar into 
gold. At the same time United States Administration officials denied that 
there was any devaluation of the dollar relative to gold. 

The Articles of Agreement of the International Monetary Fund state 
(Article IV, Sec. 4(b)): 


Each member undertakes, through appropriate measures consistent 
with this Agreement, to permit within its territories exchange trans- 
actions between its currency and the currencies of other members 
only within the limits prescribed under Section 3 of this Article. A 

= member whose monetary authorities, for the settlement of interna- 
tional transactions, in fact freely buy and sell gold within the limits 
prescrited by the Fund under Section 2 of this Article shall be deemed 
to be fulfilling this undertaking. 


Section 3 of this article specifies that the “maximum and the minimum 
rates for exchange transactions between the currencies of members taking 
place within their territories shall not differ from parity” by more than 
one percent in spot transactions. Since the suspension of gold transactions 
by the United States, foreign currencies have been exchanged in the 
United States and elsewhere at rates that are outside the IMF limits on 
either side of the dollar parity. To the extent that these exchanges oc- 
curred in United States territory, the United States has not been acting 
consistently with the IMF Articles of Agreement. Likewise the United 
States has been acting inconsistently with the obligation of IMF Article 
VII, Section 4, requiring each member of the IMF to buy balances of 
its currency held by another member in certain circumstances. 

As a result of these United States actions, many other nations were 
forced to “float” their currencies, and many of those countries may have 
also acted inconsistently with the IMF Articles. France, however, pur- 
portedly refused to “float” the franc in commercial transactions. It has 
instead established a dual foreign exchange market and allowed the franc 
to float in “financial” transactions. The Fund has given its approval to 
this French arrangement,® as a multiple currency practice pursuant to 
Article VIII, Section 3. Consequently, France can claim she has complied 
with IMF cbligations. , 

Although the United States action is a violation of IMF obligations, it 
does not trigger automatic penalties in the Fund. This is in contrast to 
a change in par value which, even if made against Fund objection, is 
arguably not a violation of the Fund Articles,” although it brings Article 
IV, Section 6, into play and makes the member “ineligible to use the re- 
sources of the Fund unless the Fund otherwise determines.” In the “float 

923 International Financial News Survey, Nos. 33 & 34 (Aug. 25 & Sept. 1, 1971). 


10 See Gold, “Unauthorized Changes in Par Value and Fluctuating Exchange Rates 
in the Bretton Woods System,” 65 A.J.I.L. 113 (1971). 
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case’ the Fund could take positive action to impose “penalties” under 
Article XV, which allows the Fund to declare a member ineligible to use 
the Fund resources. If the violation continued, the Fund could compel 
a member to withdraw. The issue is largely moot now, of course, since 
pursuant to the Washington agreements of December, 1971, the dollar is 
being traded at a new fixed rate, Presumably official devaluation of the 
dollar against gold and a new par value in the ILM.F., will follow soon. 

Apart from the existence of a technical violation and the improbability 
of any formal sanctions, however, the situation is still complex. Like 
the case of surcharges in GATT discussed above, there have been a num- 
ber of previous cases of floating currencies of IMF member nations." 
The Fund has tolerated fluctuating exchange rates from the outset of its 
existence, and can be considered to have gradually adopted a policy con- 
disequilibrium circumstances. Indeed, it has been reported that the Fund 
genial to the use of this device as a temporary measure in certain exchange 
began in 1962-1963 to suggest fluctuating rates to certain members in 
particular circumstances,” at least in cases of excessive inflation in de- 
veloping countries. ; 

Recently, in May, 1971, Germany and The Netherlands introduced a 
“float” to allow their currencies to appreciate in the face of enormous 
influx of foreign exchange. The Canadian “float” from 1950 to 1961 is 
well known, as is its “second float” which began in 1970. Although the 
Fund has never given formal approval for these floats, nevertheless the 
lack of sanctions or other measures gives the public appearance of a de 
facto policy of tolerating fluctuating rates when they seem necessary. 


IV 


There are other recent actions of the United States which have im- 
portant implications for United States international economic obligations, 
and which are not discussed here. These include the textile agreements, 
and the legislation giving deferred tax status to export earnings of a 
“DISC,” domestic international sales corporation. Although first intro- 
duced in Congress in May, 1970, the DISC proposal was re-introduced 
along with the other NEP propcsals in September, 1971. The United 
States Government has been ambivalent on whether to call the DISC 
part of the NEP. 

Central to the considerations which led to the recent United States in- 
ternational moves were the very substantial balance-of-payments deficits 
which the United States has been incurring. These deficits are so large 
that they threaten the stability o? the existing trade and payments ex- 
change institutions, particularly since the United States and its currency 
have held such a pivotal place in those institutions. In the view of some, 
these deficits represent a failure of United States policy, domestic and in- 
ternational. The Viet-Nam war and the geo-political view that led to it 

11 A survey of practice can be found in de Vries, “Fund Members’ Adherence to 
the Par Value Regime: Empirical Evidenze,” 13 IMF Staff Papers 504 (1966). 

12 This policy was apparently applied only in the case of developing countries, see 
II The International Monetary Fund 1945-1965 at 169. 
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are blamed in particular. United States actions under the NEP are con- 
sidered an ignoble attempt to export difficulties arising from its own 
faulty policies, a “beggar-my-neighbor” approach. 

In the view of others, however, the United States actions reflect a fail- 
ure of international economic institutions as much as particular defi- 
ciencies on the part of the United States. The traditional approach to 
deficits in international payments has been to look to the deficit country 
for adjustrnent action, and this action has traditionally been in the form 
of a devaluation of that country’s currency (after due consultation with 
the IMF}, unless domestic policies could succeed in reversing the deficit. 
But increasingly it has recently been asked whether the surplus nations 
do not also have some responsibility in the case of disequilibrium. Re- 
cent actions of some countries to revalue their currencies upward, or to 
Jet their currencies “float” upwards, suggest that there is some recognition 
of this responsibility by surplus countries. Even at the 1947 GATT 
preparatory conferences the idea of a surplus country’s obligation to 
assist in restoring equilibrium was discussed, although nothing concrete 
came of that idea.** Clearly, one of the pressing needs for reform of the 
international economic system is consideration of a broader spectrum of 
tools for restoring equilibrium in international economic relations. The 
system before August, 1971, has even been called a “disequilibrium sys- 
tem.” 14 The emphasis on reserve creation and liquidity (resulting in the 
creation of Special Drawing Rights in the I.M.F., as well as a series of 
other measures) has not sufficed. Freer exchange rates, “wider bands,” 
the “crawling peg” are all measures under consideration also. The rôle 
or desirability of a “reserve currency” is undergoing reappraisal. 

The violation of international obligations by major countries is always 
a worrisome thing. The impact of such actions on the general interna- 
tional legal system causes justifiable concern whenever the departure 
from such obligations occurs. Yet in the specific actions discussed in 
this note there are some remarkable parallels. As to the tariff surcharges 
and the floating exchange rates, the parallels are most strong. In these 
cases both the GATT and the IMF norms have been departed from on a 
number of previous occasions without meaningful sanction. In fact a sort 
of de facto tolerance of the practices has appeared to develop. In each of 
the circumstances where the actions occurred, including the most recent de- 
partures, there is a respectable body of opinion that the “illegal” prac- 
tice was desirable and even necessary from an economic policy viewpoint. 
Yet despite this, the treaty norms have not been amended or changed to 
keep pace with changed circumstances and current thinking, partly be- 
cause of the relative rigidity and difficulty of amendment of the inter- 
national institution. 

In the case of the tax credit, the parallel is not so strong. Though few 
precedents exist, even here the GATT norms concerned have come under 
stress from developing circumstances and arguments of equity that sug- 

18 Doc, EPCT/TAC/PV. 13 at 40 (1947). l 


14 Mundell, quoted in Snider, Optimum Adjustment Processes and Currency Areas 
(Princeton Essays in International Finance, No. 62, 1967). 


118 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 66 


gest the need for change and amendment. And here, too, such change 
and amendment have so far proved impossible. 

In these circumstances it was almost inevitable that some of the pillars 
of what has been called the “Bretton Woods System” would give way. 
Now that they have, the real question is whether the structures can be 
repaired or whether a fundamental redesign is necessary. 

Jonn H. Jackson * 


Tue ECE Symposium ON PROBLEMS RELATING TO ENVIRONMENT 


The fact of environmental degradation in the technically developed 
world has been well documented. Lake and river basins such as the 
Great Lakes, Rhine and Danube are heavily, and some say irreparably, 
polluted. Major urban centers are congested with people, automobiles 
and solid waste which is taking its toll in terms of health, economy and 
aesthetics. Land and resources are being mismanaged. There is a need 
for international co-operation. Recognizing this need, the Czechoslovak 
Government issued an invitation to the United Nations Economic Com- 
mission for Europe (ECE) which held a symposium in Prague, Czecho- 
slovakia, from May 3 to 10, 1671, on Problems Relating to Environment. 
The second part of the sympcsium was a five-day study tour centering 
on environmental problems and their possible solutions in the regions of 
Ostrava (Czechoslovakia) and Katowice (Poland). The ECE was es- 
tablished by the United Nations Economic and Social Council as one of 
the four regional Economic Commissions (the others serve Africa, Asia 
and the Far East, and Latin America). Composed of the countries of 
Western and Eastern Europe, Members of the United Nations or the Spe- 
cialized Agencies, and the United States, the ECE has long been inter- 
ested in the environmental problems of a technologically developed region. 

The original plans and resclutions for the ECE Prague Conference 
called for ministerial level participation. But as a result of the request 
_ by the Czechoslovak Government (the host country) to permit the Ger- 
man Democratic Republic to participate, the Commission, at its 26th 
session on April 29, 1971, decided “to rename and restructure the ECE 
Conference on Problems relating to Environment as the ECE Symposium 
on Problems relating to Environment . . . with the sole purpose of pro- 
viding an opportunity for an exchange of views on selected problems in 


the field.” ? 


è Professor of Law, University of Michigan. 

1 E.g., the ECE sponsored a conference on water pollution in 1960, which in- 
cluded papers on water pollution in international law. U.N. Doc. ECE/Water 
Poll./Conf, 12 (1960). 

2U.N. Doc. ECE/ENV/SYM/Room Doc. No. 1. Experts from the German Demo- 
cratic Republic were seated at the Sympasium and fully participated in its work. 
The GDR had long sought to participate in ECE activities; for an account of some 
of these attempts, see Siotis, “ECE in the Emerging European System,” 561 Int. 
Conciliation 49-53 (1967). 


a? 
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The earlier objectives of the Conference included examining environ- 
mental “sectors,” conceived of as areas and problems of priority concern, 
to help governments formulate their short and longer-term environmental 
policies, particularly those of a socio-economic nature and related to 
planning, science and technology. In addition, it was hoped that the 
Conference would “give a definitive shape to recommendations regarding 
the ECE’s short and long-term programme of action, priorities and meth- 
ods of work in the field of environment.”* It was also envisioned that 
short and long-term work programs, priorities, and recommendations to 
the ECE would be considered.* 

A group of Senior Governmental Advisers on Environment, who also 
served as the Preparatory Committee for the Symposium, met in Geneva 
from November 30 to December 3, 1970, and recommended to the Com- 
mission that the Conference establish a new principal subsidiary body to 
be known as the Senior Advisers to ECE Governments on Environmental 
Problems, and that the Conference also agree on the terms of reference 
for the operation of this body. Since formal decisions of this type could 
not be taken at a symposium, the ECE, at its Plenary Session on April 
29, 1971, decided to establish the body, and to authorize the Executive 
Secretary to convene a meeting as soon as practicable. 

The greater part of this summary report is taken from the final Report 
of the Symposium, which was endorsed in principle by the participants 
at the Symposium, with additional changes submitted by the participants.” 

At the opening session of the Symposium, the Executive Secretary, Dr. 
J. Stanovnik, expressed the importance of the work done by the ECE 
region, comprehending 85% of the world’s technology. Although the 
ECE had made significant contributions to the development of the con- 
cepts of economic growth and technological improvement, Dr. Stanovnik 
emphasized the shift in concern with “the potential conflicts between 
the maximum increase of material production on the one hand and gen- 
eral welfare, including the satisfactory quality of the environment on 
the other.”* In his words, the ECE possesses “singular advantages” 
since it comprises European countries from East and West with different 
social and economic systems and thus makes possible a comparison of dif- 
ferent approaches on the basis of a broad range of experiences.’ The 
Symposium could also, he continued, “help in solving global environ- 
mental problems by looking at the impact upon the rest of the world of 
environmental policies in the ECE region, thus being preparatory to 


8 See U.N. Doc. E/ECE/ENV/2, Dec. 15, 1970, par. 39, stressing the action-oriented 
nature of the work program. 

4U.N. Doc, ENV/CONF/A. 1, pars. 9-10. It should be noted that even though 
the title of the Conference was changed to “Symposium,” the participants agreed to 
continue to use the designation “CONF” for documents prepared before the change. 

5 See Report of the Symposium, Problems Relating to Environment, U.N. Doc. 
E/ECE/ENV/4 (hereinafter ECE Report). The report of the proceedings and docu- 
mentation o7 the Symposium, including all the papers, but excluding the country mono- 
graphs, has been published as U.N. Doc. ST/ECE/ENV/I. 

6 Ibid., pars. 5—7. 7 Ibid., par. 8. 
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the 1972 U.N. Conference on the Human Environment, to be held in 
Stockholm.” ° 

With over 100 substantive papers and reports distributed both in ad- 
vance and at the Symposium, it is impossible adequately to summarize 
their contents. The agenda of the Symposium, however, was divided 
into two major sections: (a) survey of the present environmental situa- 
tion, including a detailed examination of problem sectors and problem 
areas; and (b) a discussion of various means of environmental improve- 
ment on the national and international levels. The present situation was 
viewed through a series of country monographs on problems relating to 
the environment. These reports are not uniform, since they reflect and 
are therefore partial to the outlook of the individual or government agency 
that was responsible for drafting the report in each government. There 
was an over-all attempt, however, to formulate the reports along sector 
and area ties rather than by media of pollution, e.g., air, water, and soil. 

The Symposium reached “zeneral and tentative conclusions” to “be 
brought to the attention of the Senior Advisers to ECE Governments on 
Environmental Problems for their consideration and possible recommenda- 
tions for action.” 1° With respect to certain sectors, the report concluded 
that environmental analyses should precede location of plants (e.g. 
power, chemical, and metallurgical), commencement of new projects 
(e.g., airports, dams and bridges), and should continue through all phases 
of complex processes (4.¢., from production to consumption). In areas 
involving contiguous countries which encompass specific environmental 
problems, for example, those which extend across state boundaries, such 
as river basins or air sheds, the concerned states should co-ordinate their 
activities with a view to reaching agreement through multilateral or 
bilateral arrangements to assure the protection of the area in a mutually 
satisfactory manner,!? and further, that consideration should be given to 
the possibility of a regional regime to control pollution in these common 
areas? Two river basins, frequently mentioned in the country reports, 
that lend themselves to this treatment are the Rhine and the Danube, 
both of which are heavily polluted and traverse several states. Other 
areas mentioned for regional co-operation included the North, Baltic, 
Black, and Mediterranean Seas.” 

The concept of regional planning also found favor in discussions of 
control of growth in metropolitan zones. In the growing number of areas 


8 Ibid. 

® The documents were divided icto series, lettered from A-J. The “A” series in- 
cluded program, attendance, lists of participants and documents, and the agenda. 
“B” comprised 26 country monographs. “C” were general papers, and secretariat 
reviews of the monographs, critical issues and information series. “D” and “E” were 
devoted to studies on problem sectors and areas, respectively. “F” consisted of 
action and implementation papers. “G” related to socio-economic questions. “H” 
were international organizations’ submissions to the conference and “J” was reserved 
for 3 submissions by the GDR. 10 ECE Report, par. 48, 

11 Ibid., at par. 48(b)-(d). 12 Ibid., par. 48(k). 

18 Ibid. 14 Ibid. at par. 18. 
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where these zones straddle national borders, international co-operation 
and co-ordination were considered necessary. Similarly, regional plan- 
ning was significant in industrial regions in which health hazards are in 
need of research, and in which positive initiatives have to be taken to 
create an environment with suitable recreation and other activities for 
the population. In this area, the view was expressed that the less de- 
veloped countries within the ECE region, e.g., Turkey and Yugoslavia, 
would benefit from the errors of the more developed countries.4* Zones 
of historic value and interest were also considered, with recognition of 
the conflict between better use of urban areas and preservation. It was 
recognized that air pollution from motor traffic had caused more damage 
to some buildings than had centuries of aging,® and that financial re- 
sources in most countries were limited, thus requiring a selective process 
of restoration, as well as cost-sharing by public authorities. Further, the 
view was expressed at the Symposium that there are many zones of his- 
toric interest and value in the ECE region that are of international con- 
cern and worthy of international support. 

An additional area in need of international consideration is the question 
of information exchange. An ECE Secretariat proposal for a regional 
system of information exchange was discussed but there was no agree- 
ment on the means of implementing it. It was suggested by many par- 
ticipants that governmental needs be sought and that before approving 
the suggested program, the Secretariat ascertain what other information 
systems had been proposed or existed in other organizations, governmental 
or non-governmental, and whether they met the existing needs for in- 
formation exchange. One aspect of the proposal that did receive sub- 
stantial agreement was the need for an international glossary of en- 
vironmental terms." Such a glossary would assist in rationalizing the 
categories of information. 

There was considerable discussion on the rôle of international co-op- 
eration in environmental management. It was the view of some delega- 
tions that environmental problems could be most effectively dealt with 
through national programs, and that international co-operation consisted 
of co-ordination of national policies. Others were of the view that there 
were certain problems in need of a more extensive international solution. 
Even within the ECE region, participants stated that there was sub- 
stantial scope for sub-regional co-operation among countries with similar 
problems; for example, among the countries on the North, Baltic, Black, 
and Mediterranean Seas and Danube and Rhine river basins. At the 
other end of the spectrum were the national reports of some govern- 
ments which urged the establishment of international standards dealing 
with air, water, and other environmental problems.*° 

A panel discussion was held on major socio-economic questions relat- 
ing to the environment. This panel, whose experts were drawn from the 


18 Ibid. at pars. 17, 40. 16 Ibid. at pars. 45—46. 
17 Ibid, at pars. 50-53. 18 Ibid. at par. 17. 
19 See, e.g-., FRG Country Monograph ENV/CONF. B. 1. 
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market economies of the West, the mixed economies, and the planned 
economies of Eastern Europe, concluded that the concept of increasing 
the standard of living and welfare had led all systems towards environ- 
mental disruption. Although there would have to be a reallocation of 
the expenses in the countries concerned to improve the environment as 
a whole, the general opinion was expressed that the total amount of en- 
vironmental expenditures required was over-estimated. This over-estima- 
tion was in part due to a calculation of costs which excluded some of the 
environmental costs to society (such as a result of the use of particular 
products), which would be reduced by increased environmental aware- 
ness and control, as well as to conflicting goals within societies. There 
was also considerable discussion as to the use of fines and effluent charges 
in the place of standards. Charges were thought by the panel to be a 
more dynamic and flexible device than standards for achieving environ- 
mental quality. 

Since it was readily agreed that many environmental dysfunctions are 
transferred across national barders, participants stated it should be con- 
sidered a matter of common concern to attack environmental problems 
on a geographic scale which would permit a more effective solution. In 
this respect, it was considered desirable to develop an international 
framework of generally accepted principles. It was also proposed that 
advance information on measures be exchanged so as to reconcile any 
disruptive implications to the end that critical environmental problems 
could be dealt with at the least cost sacrifice in terms of world produc- 
tion and trade.?° 

A separate discussion considered the subject of cost, financing and other 
economic aspects of environmental improvement from the viewpoints of 
the centrally planned and market economies. In the planned economies, 
policy methods in the process of evolution affected the question of cost- 
ing. The principle was generally applied that any damage to the en- 
vironment should be charged to the economic sector that caused the 
damage, e.g., to the particular industry causing the pollution.” Some 
discussion developed as to the use of separate centrally financed funds 
for environmental purposes, rather than funds from a specific sector. In 
the market economies, a basic legal framework was sought using both 
regulations and charges. The need for international harmonized standards 
was considered desirable to create equal conditions for international trade 
competition.” 

In conclusion, it is this observers view that the Symposium was ex- 
tremely worth while as a forum for exchanging views on the various sub- 
jects presented. The many papers prepared for and delivered at the 
Symposium will be of value in terms of increasing the appreciation in 
various countries for the work being done elsewhere. The documenta- 
tion will provide for the 1972 United Nations Conference on the Human 
Environment, first, an awareness and understanding of the environmental 


20 ECE Report, Annex I.. Since the views were those of the panel members, this 
section was treated apart from the report. 
21 ECE Report, pars. 62-64. 22 Ibid. at par. 63. 
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problems of developed and industrialized areas, and second, an expres- 
sion of the need for further international co-operation and regulation 
despite the individual efforts and programs of each country. With re- 
spect to long-range planning and work program and the actual value of 
the United Nations Economic Commission for Europe as a forum for con- 
sidering and dealing with questions of international environmental man- 
agement, tke Symposium itself was not a fair test. The final report noted 
that the Symposium did not have sufficient time to consider conclu- 
sions on various means of environmental improvement at the national 
and international level, and urged that this topic figure early in the con- 
sideration of the Senior Environmental Advisers.” 

The test of the ECE, then, will come at future meetings of the Ad- 
visers. Their success is dependent on at least two factors: the strength 
of their future work program and making the ECE a principal focus of 
East-West co-operation and co-ordination in the many areas of environ- 
mental concern in which international action is required or desirable. 
Various river basins and seas—the Rhine, Danube, North, Baltic, Black, 
and Mediterranean—could be the subject of an ECE meeting or meetings 
to consider the development of appropriate regimes, planning to notify 
neighboring states of environmental accidents, and development of co- 
ordinated mechanisms to clean up spills and other accidents. Once the 
regime is developed in an ECE framework, the states directly concerned 
could then establish the regime themselves, utilizing the ECE as a forum 
to exchange ideas and experiences with other similar bodies. There is 
an immediate need to regulate and co-ordinate the relationship among 
air and weter pollution, and solid waste disposal, since regulating only 
one may lead to worsening of the others. 

The ECE is still potentially a unique forum for considering environ- 
mental problems among the developed countries of both Eastern and 
Western Europe. The Commission, however, suffers from the same prob- 
lem that other regional agencies have, in that it is entirely dependent on 
the good will and the initiative of its member states. If that good will and 
desire for co-operation are lacking, there is precious little that can be done.*4 

The opinion is frequently voiced that politics should be kept out of 
environmental problems. If anything is to be accomplished, however, 
either nationally or internationally, the political will of those states con- 
cerned must be harnessed and directed. Only then can laws and agree- 
ments be enacted and enforced, and technology be brought to bear on 
the multitude of serious environmental problems that either already 
exist or are appearing on the horizon. 

Rosert E. STEIN * 


23 Ibid. at par. 66. 

24 In November, 1971, a meeting of the Advisers was canceled following the Soviet 
Union’s refusal to attend because of the exclusion of the GDR from participation in 
the work of the Commission. 

° Fellow, Woodrow Wilson Intemational Center for Scholars, Washington, D.C., 
on leave from the Office of the Legal Adviser, Department of State. The views 
expressed herein are solely those of the author, who participated in the Symposium 
as an observer from the Woodrow Wilson Center. 
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INTERNATIONAL LEW AT THE WAR COLLEGES 


Recriminations and confusion involving alleged international law issues 
only too frequently surround events in which the armed services have 
recently become involved. These range from such relatively minor events 
as the denial of political asylum zo Simas Kudirka on November 23, 1970, 
to such major tragedies as the massacre at Son My (My Lai) on March 
16, 1968. Hence we are put on inquiry about the reception of interna- 
tional law as a subject of serious concern at the Nation’s senior service 
schools, namely, the National War College and the three service War 
Colleges. The annual course offerings in international law at those War 
Colleges (based mainly on 1970-_971 data) are as follows: 

1. Naval War College 

Responsibility for internationa. law instruction rests upon a visiting 
civilian professor who holds the Charles H. Stockton Chair of Interna- 
tional Law for one year. As pact of the Fundamentals of Strategy and 
the Elements of Decision-Making Studies held in the fall of 1971, 13 in- 
ternational law lectures were given to the whole student body. Most of 
these were presented by guest -ecturers who are experts in the fields 
of their offerings. These were: 


International Law and the World Community 

era of International Law and Problems of International Legal 
ange 

Recognition in International Law and Social Change 

The Role of International Law in Government Decision-Making 

Law of the Sea I 

Law of the Sea IT 

International Law and the Use of Force I 

International Law and the Us= of Force II 

Humanitarian Laws of War and Their Enforcement 

Current International Law Problems of the Navy 

Law of Naval Warfare 

Legal Problems of Air and Space Warfare 

International Law and Basic Human Rights 


The program for 1972 will be suastantially similar to that of 1971. There 
will, however, be a greater operational emphasis in the program for the 
College of Naval Command and Staff (the junior resident group of the 
Naval War College; the senior beir g the College of Naval Warfare). 

After giving his lecture, each lecturer undergoes a question and answer 
period, followed by a post-lestur2 conference with between twenty and 
thirty representative students and faculty members. The students who 
participate are required to report back to their individual seminar groups 
on their conferences highlights. As a supplementary aid to learning 
from the compulsory internatione] law lectures, all students are issued 
collections of required readings (cases and materials) relating to each 
planned lecture and seminar. 

The Naval War College’s traditional International Law Week (last 
year, October 18-22, 1971) provided a further exposure. Each student 
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participated in four seminar meetings of one and one-half hours each. 
Each seminar group consists of between 12 and 16 students and is 
met at each session by a consultant from among a group of twenty-six 
experienced international lawyers, namely, 12 to 14 non-governmental 
international law experts (law professors and practitioners), and about 
an equal number of international lawyers in the employment of the Fed- 
eral Government (including the armed services) who participate in in- 
tensive international law teaching. Following the practice of previous 
years, problems selected or drafted by, or formulated under the super- 
vision of, the previous holder of the Stockton Chair were dissected and 
discussed with the object of imparting problem-solving skill to the stu- 
dents. On Friday, October 22, 1971, two panels (one each for the College 
of Naval Warfare and the college of Naval Command and Staf) dealt 
with the problem of War Crimes. (The October, 1970, Panel reviewed 
the Pueblo incident. ) 

A seminar on a specific topic of international law, which the holder of 
the Stockton Chair nominates, is offered for the winter term on an elec- 
tive basis. In the winter term of 1970-1971 this was on “Legal Aspects 
of Problems Relating to the Research, Exploration and Exploitation of 
the Resources of the Ocean, its Bed and Subsoil.” It consisted of 15 
two-hour meetings. Students attending this seminar fulfilled the War 
College’s requirement of an original thesis by completing research and 
writing on a topic of their own choice and within the scope of the semi- 
nars general subject area. The current holder of the Stockton Chair, 
Professor Howard S. Levie, is offering, as the winter seminar for 1971- 
1972, “Legal Aspects of Modern Warfare.” This is planned for substan- 
tially the same number of meetings as the 1970-1971 seminar. 

In March, April and May, 1971, a specific international law topic 
was offered as a spring elective. Its title was “International Law Re- 
straints on Combat Operations.” This consisted of 12 two-hour meetings. 
The last two of these meetings were open, on a voluntary basis, to the 
whole student body and were very well attended. The 12th meeting 
consisted of a panel shared by Professors Telford Taylor, Tom Farer, 
and John Norton Moore, with the writer as moderator. The panel's topic 
was Professor Taylors book Nuremberg and Vietnam: An American 
Tragedy. 

In addition to his teaching and administrative duties, the Stockton 
Professor is invited to contribute a volume to the Naval War College’s 
International Law Studies—a series more familiarly known as the “Blue 
Books.” From 1901 to 1953 these books were largely compilations of the 
teaching materials used in each year and also contained brief notes and 
comments. Professor Hans Kelsen contributed the 1954 volume after 
holding the Chair for 1953-1954. This “Blue Book,” Collective Security 
under International Law, was the first treatise to appear in the series. 
Thereafter, the “Blue Books” have been analytical studies of topics chosen 
by holders of the Chair in terms of their personal research interests, rather 
than collections of materials (although many contain, in addition to the 
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author's original work, valuable collections of related materials). The 
interest and support which the Naval War College gives to the publica- 
tion of this series significantly testifies to the importance it recognizes 
international law to have for senior officers in the Services. 

2. National War College 

There is no required course in international law, but there is a spring 
elective run as a seminar. Nine international law topics were offered 
for discussion in the spring of 1971, namely: 


Introduction: The Sources and Réle of International Law 

International Law and U.S. Foreign Policy: The Rôle of the State 
Department Legal Adviser 

Soviet, Chinese, and Third World Views of International Law 

Treaty Law 

Law of the Sea and Air 

The Law of War; POW and Detained Persons 

International Law and U.S. National Security: the Cuban Missile 
Crisis—A Case Study 

The U.N. System and International Law: Sanctions, Peacekeeping, 
the International Court 

Arms Control and Disarmament 


The discussion leaders were well-known teachers of international law. 
Each was invited on the basis of his general reputation as well as his 
special expertise in the subject of his seminar. 

3. Army War College 

All classes on international law have normally been given by one instruc- 
tor in an elective offering. This would now appear to be under review 
and subject to change. In the academic year 1970-1971 the following 12 
topics were examined: | 


Introduction to International Law 
International Law in Interaction with National Law 
State Sovereignty, Recognition 

The Law of Air Space and Outer Space 
International Agreements 

Status of Forces Agreements (SOFA) 
The Law of War 

International Law of the Sea 
Insurgency and Belligerency 

The Geneva Conventions of 1949 
Weapons and Targets 

Law in Combat 


4, Air War College 
A distinguished visiting lecturer surveys as much of the total field of 
international law as possible in a one-hour lecture followed by a ques- 
tion and answer period. 
L. F. E. Gone * 
Charles H. Stockton Professor of International Law, Naval War College, Newport, 


Rhode Island (1970-1971); Professor of Law, and Director, International Legal Stud- 
ies Program, Syracuse University College of Law. 
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REGIONAL MEETING IN Lonpon, June 10, 1971 


On June 10, 1971, the Society held in London a regional meeting jointly 
with the Royal Institute of International Affairs. The theme of the meet- 
ing was “Diverging Anglo-American attitudes to International Law.” Its 
purpose was to discover whether, in certain fundamental regards, con- 
temporary British and American approaches to international law were 
indeed diverging; if so, in what ways; and whether this is a matter for 
concern. It was also hoped that the meeting itself might serve as some 
sort of a bridge between different intellectual communities. Clearly, 
neither in Britain nor in the United States is there a monolithic view of 
international law. Yet perhaps it was possible sufficiently to identify 
“mainstream” views within each country so as to make a trans-Atlantic 
comparison meaningful. : 

The meeting was very successful both in terms of the numbers it at- 
tracted and the sustained interest which it aroused. Some 170 persons 
attended—-students and academics, international lawyers and international 
relations scholars. The meeting was fortunate in having a series of very 
good papers by distinguished panelists: 


PANEL 1—The Place of Policy in International Law 

Speakers: Professor David Johnson, London School of Economics; Dr. 
Oscar Schachter, UNITAR; Mr. Eli Lauterpacht, Cambridge University; 
Professor Richard Falk, Princeton University. 


PANEL u-—-The Proper Reach of Extraterritorial Jurisdiction 
Speakers: Professor R. Y. Jennings, Cambridge University; Mr. Phillippe 
Schreiber, Coudert Bros., London. 


PANEL W—The Functions of the International Court of Justice in the 
World Community 

Speakers: Sir Francis Vallat, Kings College, London: Mr. James Faw- 
cett, Royal Institute of International Affairs; Mr. Ernest Gross, Curtis, 
Mallet-Prevost, Colt and Mosle, New York. 


PANEL 1v——Foreign Policy and the Government Legal Adviser 

Speakers: Miss Joyce Gutteridge, formerly British Foreign Office; Pro- 
fessor Stephen Schwebel, American Society of International Law; Mr. 
Henry Darwin, Foreign Office. 


PANEL V—The Teaching of International Law 

Speakers: Professor Kenneth Simmonds, University of Kent; Dr. Ian 
Brownlie, Oxford University; Professor Myres McDougal, Yale Univer- 
sity; Professor Edward McWhinney, McGill University. 


Each of the papers was presented in the context of the main theme of 
the meeting, and a general background paper was given by Dr. Rosalyn 
Higgins, Royal Institute of International Affairs. The papers were con- 
troversial and stimulating, and the wide variety of views expressed are 
not easily summarized. The Conference Proceedings will be published 
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early in February in the Georgia Journal of International and Comparative 
Law. Copies of the issue will be available at $2.50 for domestic orders 
and $3.00 for foreign orders. Orders should be addressed to the Georgia 
Journal of International and Comparative Law, University of Georgia 
School of Law, Athens, Georgia 30601. 

RosaLyN HiccIns 


HAGUE ACADEMY OF INTERNATIONAL LAW 


The 43rd session of the Hague Academy of International Law will be 
held from July 3 to 21, anc July 24 to August 11, 1972. During the first 
period, from July 3 to 21, the lectures will be devoted to subjects of 
private international law. A general course will be given by K. Lipstein, 
Reader in Conflict of Laws in the University of Cambridge. The IBRD 
Convention on the Protection of Investments will be the subject of lec- 
tures by A. Broches, General Counsel of the International Bank for Re- 
construction and Development. International air transport will be dis- 
cussed by K. Hammarskjöld, Director General of the International Air 
Transport Association; M. Lester, Secretary and Solicitor, British Euro- 
pean Airways; F. Legrez, Air France; W. Guldimann, Director of Civil 
Aviation of Switzerland; and J. G. Thomka-Gazdik, General Counsel of 
IATA. Other lectures will be given by R. Rodiére, Director, Institute 
of Comparative Law, University of Paris, on modern problems of inter- 
national maritime law; Professor A. Miaja de la Muela, Faculty of Law, 
University of Valencia, on guiding principles of the rules of territorial 
jurisdiction of municipal tr:bunals over disputes having an international 
element; and by Professor A. Curtigialdino, Faculty of Law, University of 
Perugia, on the will of the parties in private international law. 

In the field of contracts, Frofessor W. Goldschmidt of the National Uni- 
versity of Buenos Aires will lecture on transactions between states or 
public firms and private firms; and J. Skapski, Vice Dean, Faculty of 
Law, Jagellonian University of Krakow, will lecture on obligations in 
private international law within the framework of the foreign trade of 
Socialist countries. 

The second period, from July 24 to August 11, will be devoted to public 
international law and regional organizations. The general course on 
public international law will be given by Professor Paul De Visscher of 
the Faculty of Law of the Catholic University of Louvain. The parties 
to treaties will be discussed by I. I. Lukashuk, Head of the International 
Law Chair, Faculty of Law of Kiev State University. Professor Stephen 

M. Schwebel of Johns Hopkins University School of Advanced International 
Studies, and Executive Vice President of the American Society of Inter- 
national Law, will lecture on aggression, intervention and self-defense in 
modern international law. Under the heading of international humani- 
tarian law, Professor A. Migliazza, of the Faculty of Law of the Univer- 
sity of Modena, will deliver a course on the evolution of war regulation 
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in the light of the protection of human rights. Mr. R. J. Wilhelm, Under 
Director, Chief of the Legal Division of the International Committee of 
the Red Cross, will lecture on the evolution of the regulation of armed 
conflicts. 

The subject of codification of the principles of international law on 
friendly relations and co-operation between states will be considered in 
lectures by Professor G. Arangio-Ruiz, of the Faculty of Law of the Uni- 
versity of Bclogna, and by M. Sahovié, Director of the Department of 
International Law, Institute of International Politics and Economics, 
Belgrade. 

In the field of regional organizations, the League of Arab States will be 
the subject of lectures by Professor B. Boutros-Ghali of the University of 
Cairo; and the reform of the O.A.S. Charter will be discussed by Dr. César 
Sepulveda, former Dean, Faculty of Law of the National Autonomous 
University of Mexico. 

The lecture courses will be held in the morning of each week day and 
will be supplemented by seminars for diploma candidates and university 
teachers in the afternoons of some days. The lectures and seminars will 
be simultaneously translated into English or French. The seminars are 
conducted by English-speaking and French-speaking directors of studies. 
For the 1972 session the directors are: R. de Bottini, Professor at the 
University of Nice, for the French-speaking section; and Peter Trooboff, 
of the New York and District of Columbia Bars, for the English-speaking 
section, the first period; and Ph. Manin, Reader in Law at the University 
of Paris I, for the French-speaking section; and Professor W. J. Goralezyk 
of the University of Warsaw for the English-speaking section, the second 
period. 

Applications for admission to the courses may be obtained by applying 
to the Secretariat of the Academy, Peace Palace, The Hague. Registra- 
tion should be made preferably before June 1, and is subject to payment 
of a fee of FI. 50 for three weeks or FI. 75 for six weeks, payable after 
arrival at The Hague. | 

The Academy offers five residential scholarships for doctoral candidates 
whose theses are in an advanced stage of preparation. ‘The doctoral 
scholarships are for the months of July, August and September at the 
Academy, and are meant for candidates who do not have access to sufh- 
cient scientiiic sources in their own countries. Applications for these 
scholarships must be sent to the Secretariat of the Academy before 
March 1, 1972, and should be accompanied by a recommendation from 
the professor under whose direction the thesis is being written. Holders 
of such scholarships will receive an allowance of Fl. 3,200 for the period 
July 1 to September 30. Their traveling expenses (tourist class) will be 
refunded at the end of September. 

The Academy also offers a number of other scholarships for 1972 in the 
amount of FI. 600 each, covering expenses during the three weeks of 
one of the teaching periods. Applications must reach the Secretariat 
of the Academy by March I, 1972. 
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The Center for Studies and Research in International Law and In- 
ternational Relations will hold its session from August 14 to September 
22, 1972. The number of participants will be limited to 15 for work in 
each of the two sections under Directors of Studies for the English and 
French languages, respectively. Those eligible for admission must have 
advanced academic degrees or show proof of at least three years’ actual 
practice in international affairs. Applications for admission should reach 
the Secretariat before March 1, 1972. 

ELEANoR H. FINcH 


DENVER JOURNAL OF INTERNATIONAL LAW AND Poricy 


On November 30, 1971, the first issue of the Denver Journal of Inter- 
national Law and Policy, published by the students of the University of 
Denver College of Law and dedicated to Professor Myres S. McDougal, 
was launched at a reception in the Lawyers’ Lounge of the College of Law 
honoring Professor McDougal on his 65th birthday. Professor McDougal 
is Sterling Professor of Law at Yale Law School and has been an editor 
of this JOURNAL since 1949. He was presented with a special leatherbound 
copy of the inaugural issue of the new journal by Corby D. Arnold, the 
Editor-in-Chief. Professor McDougal’s visit to the Denver University Col- 
lege of Law was sponsored by the new journal, the International Law 
Society and the Student Bar Association of the University. 

Participating in the ceremonies were representatives of the University 
of Denver College of Law, the Graduate School of International Studies, 
the International and Comparative Law Committee of the Colorado Bar 
Association and the Colorado Division of the United Nations Association. 
Professor McDougal spoke at the reception on “Potentialities of Interna- 
tional Law in World Affairs,” and was later honored at a dinner at the 
University Club. 

The first issue of the Denver Journal, so auspiciously brought into the 
world, contains dedicatory contributions by Judge Hardy C. Dillard of 
the International Court of Justice; Professor Richard A. Falk of Princeton 
University; Professor Harold D. Lasswell of Yale University, President 
of the American Society of International Law; Professor Brunson Mac- 
Chesney of Northwestern University Law School, Acting Editor-in-Chief 
of this Jourwaz; Mr. Oscar Schachter, Deputy Director, U.N. Institute 
for Training and Research; and Dr. Egon Schwelb, Consultant to the 
U.N. Secretariat and Senior Fellow and Lecturer in Law Emeritus, Yale 
University. The issue also contains articles by Edward Gordon of the 
New York Bar; Stephen Gorove, Chairman, Graduate Program, University 
of Mississippi School of Law; Ved P. Nanda, Director of the International 
Legal Studies Program of the University of Denver College of Law; and 
W. M. Reisman, Associate Frofessor at Yale Law School. 

The Journal will be published twice a year, in spring and fall, and 
will contain studies and commentaries, as well as book reviews, by scholars 
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and practitioners. Two symposium issues are being planned in connection 
with regional conferences to be held at the University of Denver College 
of Law on “Transnational Business” and “The Environment.” 

The new Editor-in-Chief is Britt Anderson. Professor Nanda is Faculty 
Adviser. 

The subscription price for the first issue (Vol. I) is $3.00, with a special 
student rate of $2.50. For Volume IJ and subsequent issues the rate — 
will be $5.00, with a special student rate of $4.50. Subscriptions to for- 
eign countries will carry an additional charge for foreign postage. Sub- 
scriptions may be placed with the Business Editor, Denver Journal of 
International Law and Policy, University of Denver College of Law, 200 
West 14th Avenue, Denver, Colorado 80204. 

FExeanor H. Finca 


ANNUAL MEETING OF THE SoctEeTy, 1972 


The American Society of International Law will hold its 66th annual 
meeting at the Statler-Hilton Hotel, Washington, D. C., from April 27 
through 29, 1972. The sessions will begin on Thursday morning, April 27, 
at 10:30 a.m. with a round-table discussion on “Post-Stockholm: Influenc- 
ing National Environmental Law and Practice through International Law 
and Policy,” under the chairmanship of Mr. Oscar Schachter. At 2:30 p.m. 
on Thursdav afternoon there will be two round-table discussions of, respec- 
tively, “The Multinational Corporation and World Economic Development” 
with Mr. Nicholas deB. Katzenbach as chairman; and “Biafra, Bengal and 
Beyond: International Responsibility and Genocidal Conflict” under the 
chairmanship of Senator Edward M. Kennedy. In addition, there will be a 
panel on “Appraising the Impact of International Law upon Contemporary 
Political and Social Processes: Techniques and Conclusions,” with Pro- 
fessor Adda B. Bozeman as chairman. 

On Thursday evening, at 8:30 p.m. Mr. Bayless A. Manning will pre- 
side over a round-table discussion of “The Role of Secrecy in the Conduct 
of Foreign Policy’; Professor Stephen M. Schwebel, Executive Vice Presi- 
dent of the Society, will be chairman of a round table on “A More Powerful 
Secretary General for the United Nations?”’; and Professor Roger Fisher 
will preside over a panel on “Effective Mediation: Guidelines for Third 
Parties in International Disputes.” 

On Friday morning, April 28, at 9:00 a.m. there will be a colloquy on 
“International Law Teaching: Can the Profession Tell It Like It Is?” under 
the chairmanship of Professor Thomas M. Franck. In addition, there will 
be a round table on “Comparative Approaches to Negotiations with the 
People’s Republic of China,” with Ambassador Kenneth T. Young presiding, 
and one on “Sabbatino’s Progeny: The Act of State Doctrine, the Stevenson 
Letter and Foreign Policy in the Courts,” with Mr. James N. Hyde presiding. 
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The business meeting of the Society will be held on Friday afternoon, 
April 28, at 1:30 p.m., at which time the officers of the Society will be elected 
for the coming year. President Lasswell will address the Society at this 
meeting. 

On Friday evening at 8:30 p.m. Mr. William B. Dale, Executive Direc- 
tor of the International Monetary Fund, will be chairman of a panel on 
“A New International Monetary Policy and World Public Order.” There 
will be two round-table discussions on, respectively, “The Legal and 
Policy Considerations of Non-Relations with Cuba” and “Radical Per- 
ceptions of International Law and Practice.” Ambassador Sol M. 
Linowitz will preside over the former and Professor A. A. Fatouros will 
preside over the latter. 

On Saturday morning, April 29, at 9:00 a.m. Mr. Paul C. Warnke will lead 
a round table on the subject of “Implementing the Rules of War: Training, 
Command and Enforcement.” The finals of the Philip C. Jessup Interna- 
tional Law Moot Court Competition will be held at the same time. 

At 2:30 p.m. on Saturday President Lasswell will preside over a panel 
on “The World Order Models Project: Frojections for the Future,” and 
Professor Gerhard O. W. Mueller will preside over a panel on “Trans- 
national Control in the Area of Criminal Justice.” At the same time the 
Honorable Lincoln Gordon will chair a rcund table on “The Chilean Na- 
tionalizations and International Law.” 

The annual dinner will be held on Saturday evening at 7:30 p.m., pre- 
ceded by a reception at 6:00 2m. Dr. C. Wilfred Jenks, Director General 
of the International Labor Office, will speak. Following dinner, there will 


be music and dancing. 
ELEANOR H. Finca 
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CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


The material for this section is compiled by Steven C. Nelson, Office 
of the Legal Adviser, Department of State. 

The references in the headings are to sections of the Digest of Inter- 
national Law prepared by Marjorie M. Whiteman (1963 to date) dealing 
with the same subject matter as the material presented. 


Law oF THE Sea (4 Whiteman’s Digest) 


The U.N. Committee on the Peaceful Uses of the Seabed and the Ocean 
Floor Beyond the Limits of National Jurisdiction met at Geneva July 19 
to August 27, 1971. Following are excerpts from a statement by John 
R. Stevenson, Legal Adviser of the Department of State and U.S. Repre- 
sentative to the Committee, made in Subcommittee If on August 3, 197], 
together with a partial text of draft articles on the breadth of the terri- 
torial sea, straits, and fisheries which were submitted to the subcommittee 
the same day by the U.S. Delegation: 
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The first article presented by my Government would establish a maxi- 
mum breadth of 12 miles for the territorial sea. The prime distinguish- 
ing characteristic of the territorial sea is that the coastal state exercises 
jurisdiction over navigation and overflight, subject to a limited right of 
innocent passage for vessels. We believe agreement must be reached on 
a narrow territorial sea. While my Government adheres to the traditional 
3-mile limit, it is prepared to take into account the views of others 
and to agree to a treaty fixing the maximum breadth of the territorial 
sea at 12 nautical miles, if there is an adequate agreement concerning 
international straits—to which I shall refer shortly. We use the 12-mile 
figure because it represents the best—probably the only—possibility for 
reaching agreement. It is apparent that the overwhelming majority of 
states are prepared to accept the 12-mile limit. In most cases where 
broader jurisdictional claims have been made, the reasons for those claims 
were resource-oriented. We believe that the real concerns of those few 
states that have claimed broader limits for the territorial sea can be ac- 
commodated in the course of the work of this and the other subcommittees. 

However, interests in international navigation and overflight are not 
adequately accommodated with a 12-mile territorial sea alone. By agree- 
ing to extend the territorial sea from 3 to 12 miles, we would place 
many important straits totally within the territorial sea of riparian states, 
thus subjecting movements through such straits to the limitations of in- 
nocent passage. The doctrine of innocent passage is not adequate when 
applied to international straits. For example, some states consider “inno- 
cence” to be a subjective criterion to be left to the discretion of the 
coastal state. Some argue that passage of certain types of vessels is in- 
herently non-innocent, or that innocence may depend on the flag, cargo, 
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or destination of a vessel. Under the Territorial Sea Convention, neither 
aircraft nor submerged submarines havea right of innocent passage. 

We believe the right to transit straits should be regarded in law for 
what it is in fact: an inherent and inseparable adjunct of the freedoms of 
navigation and overflight on the high seas themselves. Without such a 
right of transit, these high seas freedoms would lose much of their mean- 
ing if an expansion of the territorial sea to 12 miles is to be recognized 
and agreed. 

We do not know whethe- most states that already claim or recognize 
territorial seas of more than 3 miles thereby intended to relinquish 
their own rights of transit in important international straits overlapped 
by territorial seas of more than 3 miles. Neither history nor logic 
compels any state to concede that an extension of territorial seas has the 
same effects upon the rights of the international community in straits as 
it has in other coastal areas. The balance of international and coastal 
interests is quite different in these two situations. 

The second article we are presenting recognizes this distinction by pro- 
viding for a right of free transit for vessels and aircraft through and over 
all international straits overlapped by territorial seas. Coastal states 
would have the right to designate corridors suitable for transit, but they 
would not be obliged to dc so. For our part, we are prepared to con- 
sider whether coastal and irternational interests could be similarly recon- 
ciled in the case of island nations.... 

... the United States believes that straits wider than 6 miles currently 
have high seas within them, where states may exercise the freedoms of 
the high seas. In short, the present rule of international law in virtually 
all of the straits of concern is freedom of the seas. To achieve wide- 
spread international agreement we are prepared to give up high seas 
freedoms in these international straits in exchange for a limited but vital 
right. Subject only to the right of free transit, territorial waters in in- 
ternational straits would retain their national character in each and every 
respect. The new right of free transit would only apply in international 
straits, using the definition that was adopted at the 1958 Law of the Sea 
Conference; it would not apply to other territorial or internal waters. 
Moreover, the right is a narrow one—merely one of transiting the strait, 
not of conducting any other activities. Should a vessel conduct any other 
activities that are in violation of coastal state laws and regulations, it 
would be exceeding the scope of its right, and would be subject to appro- 
priate enforcement action by the coastal state. 

When we refer to enforcement of coastal state laws and regulations, 
we intend to include reasonable traffic safety regulations both for vessels 
and aircraft. We will, of course, want to approach this question cau- 
tiously in order to preserve the basic right of free transit and avoid a 
situation in which the coastal state has a legal basis for using safety 
regulations as a way of impairing the right of free transit. 

% KE A & Q 

We recognize the concern of many states bordering straits regarding 

the need to prevent pollution. Pollution control problems, however, are 
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not unique in straits. For example, the same problems pertain in heavily 
traveled shipping routes. The doctrine of innocent passage is not ade- 
quate to protect both coastal and maritime interests in international 
straits. It applies only in territorial seas and, as I have mentioned, it is 
subject to varying interpretations by different coastal states. Specific 
international agreements are required to insure appropriate protection 
from the hazards of pollution. 

I should also point out that agreements specifically relating to particu- 
lar straits, such as the Montreux Convention, would not be affected. 

[Portions of statement dealing with fisheries omitted.] 


Draft Articles 


ARTICLE I 


1. Each State shall have the right, subject to the provisions of Article 
II, to establish the breadth of its territorial sea within limits of no more 
than 12 nautical miles, measured in accordance with the provisions of the 
1958 Geneva Convention on the Territorial Sea and Contiguous Zone. 

2. In instances where the breadth of the territorial sea of a State is less 
than 12 nautical miles, such State may establish a fisheries zone contiguous 
to its territorial sea provided, however, that the total breadth of the terri- 
torial sea and fisheries zone shall not exceed 12 nautical miles. Such 
State may exercise within such a zone the same rights in respect to fish- 
eries as it has in its territorial sea. 


Article II 


1. In straits used for international navigation between one part of the 
high seas and another part of the high seas or the territorial sea of a 
foreign State, all ships and aircraft in transit shall enjoy the same freedom 
of navigation and overflight, for the purpose of transit through and over 
such straits, as they have on the high seas. Coastal States may designate 
corridors suitable for transit by all ships and aircraft through and over 
such straits. In the case of straits where particular channels of navigation 
are customarily employed by ships in transit, the corridors, so far as 
ships are concerned, shall include such channels. 

2. The provisions of this Article shall not affect conventions or other 
international agreements already in force specifically relating to par- 
ticular straits. 


ARTICLE II 


1. The fisheries and other living resources of the high seas shall be 
regulated by appropriate international (including regional) fisheries or- 
ganizations established or to be established for this purpose in which the 
coastal State and any other State whose nationals or vessels exploit or 
desire to exploit a regulated species have an equal right to participate 
without discrimination. No State Party whose nationals or vessels ex- 
ploit a regulated species may refuse to cooperate with such organizations. 
Regulations of such organizations pursuant to the principles set forth in 
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paragraph 2 of this Article shall apply to all vessels fishing the regulated 
species regardless of their nationality. 

2. In order to assure the conservation and equitable allocation of the 
fisheries and other living resources of the high seas, the following prin- 
ciples shall be applied by the organizations referred to in paragraph 1: 

A. Conservation measures shall be adopted that do not discriminate in 
form or in fact against any fishermen. For this purpose, the allowable 
catch shall be determined, on the basis of the best evidence available, 
at a level which is designed to maintain the maximum sustainable yield 
or restore it as soon as practicable, taking into account relevant environ- 
mental and economic factors. 

B. Scientific information, catch and effort statistics, and other relevant 
data shall be contributed and exchanged on a regular basis. 

C. The percentage of the allowable catch of a stock in any area of the 
high seas adjacent to a coastal State that can be harvested by that State 
shall be allocated annually to it. The provisions of this sub-paragraph shall 
not apply to a highly migratory oceanic stock identified in Appendix A. 

D. The percentage of the allowable catch of an anadromous stock that 
can be harvested by the State in whose fresh waters it spawns shall be 
allocated annually to that State. 

E. With respect to sub-paragraphs C and D above: 

(1) [The percentage of the allowable catch of a stock traditionally taken 
by the fishermen of other States shall not be allocated to the coastal State. 
This provision does not apply to any new fishing or expansion of exist- 
ing fishing by other States that occurs after this Convention enters into 
force for the coastal State. ] ? 

(2) The allocation to the coastal State shall not be implemented in a 
manner that discriminates in form or in fact between the fishermen of 
other States, 

(3) When more than one coastal State qualifies for an allocation of a 
percentage of a stock, the total amcunt which may be allocated shall be 
equitably divided in accordance with principles of this Article. 

F. All States including the coastal State may fish on the high seas for 
that percentage of the allowable catch not allocated in accordance with 
this Article. 

[Paragraphs 3-7, concerning alternate arrangements, enforcement, set- 
tlement of disputes, etc., are omitted here. ] 


8. The provisions of this Article shall not affect conventions or other 
international agreements already in force specifically relating to particular 
fisheries. 

(U.N. Docs. A/AC. 138/SC. IT/SR. 8 and A/AC. 138/SC. II/L. 4; 
reprinted at 65 Dept. of State Bulletin 261-268 (1971).) 


1 Appendix A was not attached to the draft as submitted —Ep, 

2 Jt is the view of the United States Government that an appropriate text with 
respect to traditional fishing should be negotiated between coastal and distant water 
fishing states. 
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LEGAL PROBLEMS OF INTERNATIONAL ORGANIZATIONS 


Membership: Admission, Expulsion; and Representation (13 Whiteman’s 
Digest, Ch. XXXVIII, §§11, 13, 14) 


On September 22, 1971, the United States, along with a number of co- 
sponsoring nations, submitted to the United Nations General Assembly 
two draft resolutions regarding the representation of China in the United 
Nations. Reproduced below is an excerpt from an address by Secretary 
of State William P. Rogers on October 4, 1971, before the General Assem- 
bly, setting forth the United States position on that issue, and the texts 
of the two draft resolutions: 
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The United States wants to see the People’s Republic of China come 
to this Assembly, take its seat, and participate. We want to see it as- 
sume, as a ‘permanent member of the Security Council, the rights and 
responsibilities which go with that status. On the seating of the People’s 
Republic of China there is widespread agreement in this body. 

This Assembly does, however, face a related and momentous issue. 
It could kecome the first Assembly in United Nations history to take ac- 
tion to expel a member—an action which would have the effect of ex- 
pelling 14 million people from its councils. The path of expulsion is 
perilous. To open it for one would be to open it for many. 

So the United States and 16 other countries have introduced a resolu- 
tion which would seat the People’s Republic of China as a permanent 
member of the Security Council while providing representation both for 
it and for the Republic of China in the General Assembly. That resolu- 
tion is based on political reality and on basic equity: 

—It is only realistic to recognize a factual situation which has persisted 
for more than 20 years: that two governments now exercise authority 
over territory and over people who were given representation in the 
United Nations when China ratified the Charter in 1945 as an original 
member. 

—It is only realistic that all the Chinese people who were once repre- 
sented here should again be represented, and represented by those who 
actually govern them. 

—IJt is only realistic that the Security Council seat should be filled by 
the People’s Republic of China, which exercises control over the largest 
number of people of all the world’s governments. 

—Jt would be unrealistic to expel from this body the Republic of China, 
which governs a population on Taiwan larger than the populations of 
two-thirds of the 130 United Nations members. 

—Further, it would be unjust to expel a member which has partici- 
pated for over 25 years in the work of this Organization with unfailing 
devotion to the principles set forth in the Charter. 

—The proposal that both the People’s Republic of China and the Re- 
public of China should be represented in the United Nations should 
commend itself to Member States of varying national policies. 
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—It would assure that the long-prevailing de facto situation in China 
is reflected in United Nations representation; but it does not ask Mem- 
ber States to alter their recognition policies or their bilateral relations. 

—It would provide representation for the people concerned by those 
who actually govern them, but it does not divide China into two separate 
states; after all, we know Byelorussia and the Ukraine are not separate 
states. 

—The dual representation resolution is founded on the reality of the 
current situation; but it does nct seek to freeze that situation for the future, 
expressly providing that the present decision is without prejudice to a 
future settlement. 

In short, the dual representation resolution asks simply, and only, that 
the United Nations take account of the situation as it exists today and 
give all the people of China representation in this organization. As the 
Charter has accommodated practical solutions of other unusual situations 
in the past, so it is flexible enough to accommodate the realities of this one. 

The other proposal before this Assembly, the resolution advanced by 
Albania and others, is punitive in substance and in intent. It does not 
seek to deal with facts but to excoriate and condemn. Its essence is not 
to admit the People’s Republic of China, but to expel the Republic of 
China and to expel it “forthwith.” 

That resolution would exacerbate, not harmonize, relations in Asia, and 
it would weaken, not strengthen, the moral and political fiber of this or- 
ganization. 

The issue, then, before this body is the issue of expulsion. That is why 
we have proposed a draft resolution which we refer to as the “important 
question resolution” but whick more properly should be referred to as 
the “non-expulsion resolution.” This draft resolution requires a two-thirds 
vote to expel a present member of the United Nations. It is consistent 
with the letter and spirit of the Charter. 

Some members have argued that whatever the equities and realism of 
our proposal to maintain the representation of the Republic of China, 
it should not be supported because they feel that the People’s Republic 
of China would refuse to take its seat. . Such predictions are hazardous. 
Certainly the People’s Republic of China may be expected to oppose the 
proposal so long as there is any possibility for a resolution that meets 
its maximum demands. But just as certainly, after a General Assembly 
decision providing the People’s Republic of China with the status of a 
permanent member and a seat on the Security Council but not expelling 
the Republic of China, a new situation would exist. In any event, I sub- 
mit, that in deciding how to vote on this question we should look more to 
what the United Nations should do. 

It is ironic that just as the sentiment for universality in the Assembly 
is growing, many of those who have long extolled it now seek to violate 
it. If the United Nations is to embrace universality, as some have sug- 
gested, then surely the admission of one member should not be accom- 
panied by the expulsion of another. 
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(Dept. of State Press Release No. 227, Oct. 4, 1971; 
65 Dept. of State Bulletin 437 (1971).) 


Draft “Important Question” Resolution 


The General Assembly, 

Recalling the provisions of the Charter, 

Decides that any proposal in the General Assembly which would result 
in depriving the Republic of China of representation in the United Nations 
is an Important Question under Article 18 of the Charter. 

(U.N. Does. A/L. 632 and A/L. 634.) 


Draft “Representation” Resolution 


The General Assembly, 

Having considered the item entitled “The Representation of China in 
the United Nations,” 

Noting that since the founding of the United Nations fundamental 
changes have occurred in China, 

Having regard for the existing factual situation, 

Noting that the Republic of China has been continuously represented as 
a member of the United Nations since 1945, 

Believing that the People’s Republic of China should be represented in 
the United Nations, 

Recalling that Article 1, paragraph 4, of the Charter of the United Na- 
tions establishes the United Nations as a center for harmonizing the actions 
of nations, 

Believing that an equitable resolution of this problem should be sought 
in the light of the above-mentioned considerations and without prejudice 
to the eventual settlement of the conflicting claims involved, 

I. Hereby affirms the right of representation of the People’s Republic 
of China and recommends that it be seated as one of the five permanent 
members of the Security Council; 

2. Affirms the continued right of representation of the Republic of China; 

3. Recommends that all UN bodies and the Specialized Agencies take 
into account the provisions of this resolution in deciding the question of 
Chinese representation. 

(U.N. Docs. A/L. 633 and A/L. 635.) 


(65 Dept. of State Bulletin 427 (1971).) 
THe UNITED NATIONS 


Trust, Non-Self-Governing, and Certain Other Territories: Southern 
Rhodesia (13 Whiteman’s Digest, Ch. XXXIX, §16) 


The following are excerpts from a statement by David D. Newsom, 
Assistant Secretary of State for African Affairs, before the Subcommittee 
on Africa of the Senate Committee on Foreign Relations on July 7, 1971, 
during hearings held by that subcommittee on S. 1404, a bill “To amend 
the United Nations Participation Act of 1945 to prevent the imposition 
thereunder of any prohibition on the importation into the United States 
of any strategic and critical material from any free world country for so 
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long as the importation of Eke material from any Communist country is 
not prohibited by law.” 


& % & % m 


Our policy . . . jointly with the British and other United Nations member 
states, has been to support measures other than the use of force designed 
to hasten an acceptable solution to [the Rhodesian] problem. We have 
actively supported the various U.N. measures to that end. We supported 
the Security Council resolution of November 12, 1965, condemning the 
Smith regime. We supported the December 1966 Security Council resolu- 
tion imposing selective mandatory sanctions and equally strongly sup- 
ported the resolution of 1968 making the sanctions comprehensive. 

The sanctions do not have a punitive intent. They are intended not 
to cause hardship for actions already taken but it is the hope that the 
sanctions, combined with other efforts, will influence the regime to change 
its policies and adopt as a basis for international acceptance the funda- 
mental principle of eventual majority rule for the over 95 percent of the 
population which is African. 

Under the United Nations Participation Act of 1945, which provides 
authority for domestic enforcement of U.N. sanctions, President Johnson 
gave effect to these measures with Executive orders in 1967 and 1968. 
Barring a significant change in the Rhodesian situation, it remains our 
policy to endorse and support the economic sanctions now in force. The 
President and the Secretary of State reaffirmed this policy earlier this year. 
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[The] proposed amendment to the United Nations Participation Act, 
whatever its intent, would have the effect of invalidating the existing em- 
bargo on chrome ore imports from Southern Rhodesia so long as such 
imports are not prohibited from the Soviet Union or other Communist 
countries. Other than chrome ore, or chromite, to use the technical 
term, there is no other product or commodity traditionally supplied us 
from Rhodesia which would be affected by the proposed amendment. 
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Were this bill to become law, it would put the United States in clear 
violation of the international treaty obligations it freely undertook when 
the U.N. Charter was ratified. Under Article 25 of the Charter, the United 
States is obligated to “accept and carry out the decisions of the Security 
Council.” The Security Council has taken such decisions in the form of 
sanctions against Southern Ehodesia which it is empowered to impose 
under chapter VII of the Charter. The United States participated in and 
supported the resolutions in question in 1956 and again in 1968. 

United States adherence to sanctions, by virtue of the U.N. Participa- 
tion Act, has the effect of law, and the act itself was designed to cover 
just such issues as Rhodesian sanctions. Section 5 of the act, as amended, 
empowers the President to take appropriate action when Article 41 of 
the Charter is invoked. It is precisely that provision of the Charter that 
was invoked in 1966 and again in 1968 in the sanctions resolutions. 
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I might note parenthetically here that the Senate Foreign Relations 
Committee, in its original reports on the U.N. Participation Act, took 
specific note of the extent to which authority was thereby granted to the 
President and approved those provisions as being consistent with our ac- 
ceptance of the U.N. Charter and in our national interest. 

It has been charged that the United Nations, through the Security 
Council, acted illegally in intervening in the domestic affairs of a sov- 
ereign state. Such charges cannot be sustained. Rhodesia is not a state, 
and this fact is most dramatically reflected in the failure of the Salisbury 
regime, 54 years after the illegal declaration of independence from Britain, 
to have gained diplomatic recognition by a single government in the 
world. Not only Great Britain, not only the United States, but the in- 
ternational community as a whole continues to regard Rhodesia as a de- 
pendent territory of the United Kingdom. ‘It thus involves, in the first 
instance, the international responsibility of the United Kingdom, which 
brought the matter to the United Nations to seek that body’s assistance 
in restoring legality and assuring all the citizens of Rhodesia their right 
to self-determination. 

The U.N.’s response, in the form of economic sanctions, invoked chap- 
ter VII of the U.N. Charter. I would like to note here that while Article 
2, paragraph 7, of the Charter prohibits the United Nations from interfering 
in the internal affairs of a state—which, as I have explained, Rhodesia is 
not—Article 2 in any case makes it clear that this prohibition would not 
apply to the adoption of measures under chapter VII. 
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( Hearings before Senate Foreign Relations Committee on S. 1404, 
92d Cong,. Ist Sess. 12-18 (1971); statement reprinted at 
65 Dept. of State Bulletin 111-115 (1971).) 


TREATIES AND OTHER INTERNATIONAL ÅGREEMENTS 


Termination or Suspension: Effect of Violation (14 Whiteman’s Digest, 
Ch. XLII, §39) 


On August 9, 1971, the Department of State issued the following state- 
ment of the position of the United States with respect to the presence of 
foreign forces in Laos: 


The U. S. Government continues to support the 1962 Geneva agreements 
on Laos and believes that their full implementation would lead to not 
only the solution of the Lao problem but also to a general reduction in 
the level of violence on the entire peninsula. Since it is generally held 
that these agreements are now being violated, the President of the United 
States in 1970 wrote to the heads of government of all the signatories 
urging them to support the efforts of the Lao Prime Minister, Prince 
Souvanna Phouma, to promote consultations among the signatories as is 
provided for in Article 4 of the Declaration on the Neutrality of Laos? 
in cases of violation of the agreements. The response was disappointing: 


1T.LA.S., No. 5410; 456 U.N.T.S. 301. 
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Some governments did not even respond to this appeal. Subsequently 
in his October 7, 1970, peace proposal, the President urged an Indochina 
conference which would address the problems of the conflict in Laos and 
Cambodia as well as in Viet-Nam.? To date North Viet-Nam has refused 
to join us in this effort to bring peace to that troubled peninsula. 

The root cause of the current problems in Indochina is the presence 
beyond the borders of North Viet-Nam of some 250,000 North Vietnamese 
troops. In the case of Laos, while the United States withdrew its entire 
military advisory group of 666 men following the signing of the Geneva 
agreements in 1962, the North Vietnamese withdrew only 40 personnel 
through the ICC [International Control Commission] checkpoints. Al- 
though some of the 10,000 North Vietnamese military then in Laos were 
apparently withdrawn, many stayed. Over the years the number has 
grown, and some §0,000 North Vietnamese forces are not only directed 
against the neutral Government of Laos but also use the territory of 
Laos, the Ho Chi Minh Trail, to intervene in the internal affairs of a 
neighboring state, the Republic of Viet-Nam. Such use of Lao territory 
is in itself also a violation of the 1962 Geneva agreements. It was in re- 
sponse to this continuing threat that the Republic of Viet-Nam mounted 
an operation in Laos and northern South Viet-Nam in February, March, 
and April of 1971 to disrupt the North Vietnamese use of the trail. The 
Royal Lao Government, while expressing regret for the South Vietnamese - 
action, noted that “. . . primary responsibility for this development rests 
on the Democratic Republic of Viet-Nam which has violated interna- 
national Jaw and the 1962 Geneva agreements. The Democratic Republic 
of Viet-Nam has violated and is continuing to violate the neutrality and 
territorial integrity of the Kingdom of Laos.” 

More recently there has been controversy over reports of what have 
been called “Thai troops” in Laos. Both the Lao and Thai Governments 
have denied that there are Thai Government troops in Laos. The Thai 
Government has stated that there are volunteers of Thai nationality in 
irregular forces in Laos. These volunteers, many of them from areas 
bordering on Laos and ethnically indistinguishable from the Lao, have 
` enrolled in the Lao military services in response to appeals from the Royal 
Lao Government. These volunteers and the military organizations to 
which they belong are part of the RLG Armed Forces and are under the 
command of the Royal Lao Government, through the Lao military region 
commanders. 

On June 7 the Department of State spokesman acknowledged that the 
U.S. Government provided support to these volunteers and to other forces, 
regular and irregular, in Laos. 

The Royal Thai Government has acknowledged that it has provided 
training for Lao forces, regular and irregular, on Thai soil, acting in re- 
sponse to a request from the Royal Lao Government. The Thai Govern- 
ment’s willingness to provide this kind of assistance stems from the ex- 
treme importance of Laos to Thai security. 


263 Dept. of State Bulletin 465 (1970). 
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The Royal Lao Government is sensitive to implications with respect 
to the Geneva agreements created by the presence of volunteers of Thai 
nationality in Laos. However, in the face of the massive North Vietnamese 
invasion, the RLG felt constrained to seek reinforcements for the severely 
depleted Lao forces. It considers that it is fully justified in seeking such 
assistance. The DRV’s violations constitute a material breach of the 
agreements which entitles—and indeed impels—the RLG to take neces- 
sary measures to defend itself. Likewise the U.S. Government, itself a 
signatory of these agreements, is entitled to withhold complete compliance 
in light of this failure by the DRV to honor its obligations, and it is 
justified in responding to requests for assistance from the RLG. The 
Lao Prime Minister, Prince Souvanna Phouma, has made it clear on many 
occasions that he is prepared to return to full implementation of the 
Geneva agreements whenever the DRV is prepared to do likewise, be- 
ginning by the withdrawal of all its military forces from Laos. The U.S. 
Government fully supports this position of the Lao Prime Minister. 

(65 Dept. of State Bulletin 227 (1971).) 


DEVELOPING INTERNATIONAL Economic Law 
International Trade (14 Whiteman’s Digest, Ch. XLIII, §§9, 12 13) 


The following is an excerpt from a statement made by Nathaniel Samuels, 
give! Under Secretary of State for Economic Affairs, before the Council 
of the General Agreement on Tariffs and Trade at Geneva on August 24, 
1971, relating to aspects of the new economic program announced by 
President Nixon on August 15. ` 
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Let us turn to the surcharge. The import surcharge is a temporary 
measure imposed by Presidential proclamation, effective August 16, 1971.2 
It levies a 10-percent ad valorem surcharge on nonexempt imports into 
the United States. It is being applied on a most-favored-nation (MFN) 
basis. The 10 percent is calculated on the same basis as normal tariffs; 
that is, generally on the f.o.b. price of the product. The surcharge does 
not apply to items which are not the subject of a trade concession by the 
United States, The surcharge is not applicable to duty-free imports and 
goods subject to quantitative restrictions pursuant to U.S. law. The goods 
subject to quotas which are exempt include cotton textiles, petroleum, 
petroleum products, sugar, certain meats, and various other agricultural 
products, principally dairy products. The surcharge will be less than 
10 percent on those items where its application, in addition to the effective 
most-favored-nation rate, would exceed the U.S. statutory rate of duty. 
In the case of automobiles, for example, where the MFN rate is currently 
34 percent and the statutory rate is 10 percent, the surcharge will be 
64 percent. 

The surcharge is intended to achieve a relatively rapid benefit for our 
balance of trade and payments while more fundamental measures take 


165 Dept. of State Bulletin 253 (1971). 
. 2 Proclamation No. 4074, 36 Fed. Reg. 15724; reprinted at 65 Dept. of State Bulletin 
256 (1971). The surcharge was lifted by Proclamation No. 4098, 36 Fed. Reg. 24201; 
reprinted at 66 Dept. of State Bulletin 63 (1972). 
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effect. Of the several types of action which might have been taken under 
the circumstances, a surcharge on imports appeared to offer certain ad- 
vantages or, shall we say, fewer disadvantages. It seemed more easily 
dismantled than other possible actions, more compatible with a competi- 
tive approach and efficient resource allocation, would not require an 
elaborate administrative structure, would be less discriminatory than 
quota restrictions, and was most rapidly applicable under existing U.S. 
legal authority. The sum of these reasons added up to an action less 
severe on our trading partners than that envisaged in the GATT articles 
in similar circumstances. As the President’s address indicated, it was a 
temporary action, taken reluctantly. 

We recognize that the surcharge will pose problems for others, as it 
does for us. Our trading partners will be faced with dislocations of 
varying degrees. But the surcharge will be costly to our own citizens 
also, particularly our importers and consumers. 

In notifying the surcharge, my Government has not invoked a particu- 
lar article of the General Azreement. The trade and monetary situation 
to which we address ourselves, and in which every country has a funda- 
mental stake, transcends any particular article. My Government considers 
that it is entitled under the provision of Article XII to institute quantita- 
tive restrictions. However, the need for prompt action and the desire to 
avoid the administrative complications and the greater restrictiveness of 
import quotas led the United States Government to adopt the import 
surcharge. There is, of course, precedent in the GATT for adopting im- 
port surcharges rather than quotas for alleviating balance of payments 
problems. The duration of the surcharge will be related, obviously, to the 
speed and the effectiveness with which collectively we can deal with 
the circumstances that dictated its use. 

My Government stands ready to consult with the Contracting Parties 
on all aspects of the surcharge, and I. propose that consultations start 
promptly. The United States Government expects that the Contracting 
Parties will wish to establish a working party to consider this issue in 
depth. We shall, of course, support the establishment of such a working 
party. 

I would like to bring this statement to a close by stressing the intention 
of my Government to seek such prompt, fundamental, and effective ad- 
justments as will bring our trade and monetary relationships into 
healthy balance. Our action was taken on the basis of a clearly estab- 
lished balance of payments need. That is beyond challenge. We have 
run deficits for too many years, and it is high time that we run surpluses. 
The contributing causes of our balance of payments disequilibrium, which 
has developed over more than a decade, are to be found in certain inter- 
national trading practices and other international policies, in certain de- 
ficiencies in the monetary system, and in certain stresses and strains which 
have cumulatively developed in our domestic economy. We are ready 
to grapple with all of these. 
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(65 Dept. ot State Bulletin 307 (1971).) 


JUDICIAL DECISIONS 


ALONA E. Evans 


Composition and competence of the Couri—propriety of the Courts 
giving the Opinion—concept of mandates—characteristics of the 
League of Nations Mandate for South West Africa—situation on 
the dissolution of the League of Nations and the setting up of the 
United Nations: survival of the Mandate and transference of super- 
vision and accountability to the United Nations—developments in 
the United Nations prior to the termination of the Mandate—+re- 
vocability of the Mandate—termination of the Mandate by the 
General Assembly—action in the Security Council and effect of 
Security Council resolutions leading to the request for Opinion— 
requests by South Africa to supply further factual information and 
the holding of a plebiscite—legal consequences for states + 


LEGAL CONSEQUENCES FOR STATES OF THE CONTINUED PRESENCE OF 
SOUTH Arnica IN NAMIBIA (SoutH WEST Arnica) NOTWITHSTANDING 
Securrry Counce. Resotution 276 (1970). LC.J. Reports, 1971, 
p. 16.° 


International Court of Justice,? Advisory Opinion of June 21, 1971. 


The Security Council adopted, July 29, 1970, Resolution 284 (1970), 
reading: 


The Security Council, 

Reaffirming the special responsibility of the United Nations with re- 
gard to the territory and the people of Namibia, 

Recalling Security Council resolution 276 (1970) on the question 
of Namibia, 

Taking note of the report and recommendations submitted by the 
Ad Hoc Sub-Committee established in pursuance of Security Council 
resolution 276 (1970), 

Taking further note of the recommendation of the Ad Hoc Sub- 
Committee on the possibility of requesting an advisory opinion from 
the International Court of Justice, 

Considering that an advisory opinion from the International Court 
of Justice would be useful for the Security Council in its further con- 
sideration of the question of Namibia and in furtherance of the ob- 
jectives the Council is seeking, 


1 Headnote by the Court. 

* Digested and excerpted by Wm. W. Bishop, Jr. 

2 Composed for this case of President Zafrullah Khen, Vice President Ammoun, and 
Judges Sir Gerald Fitzmaurice, Padilla Nervo, Forster, Gros, Bengzon, Petrén, Lachs, 
Onyeama, Dillard, Ignacio-Pinto, De Castro, Morozov, and Jiménez de Aréchaga. 

8 Full text of Opinion, except for preliminary material, which is excerpted. The 
English text is authoritative. Opinion is also reprinted in 10 Int. Legal Materials 677 
(1971). 
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I. Decides to submit in accordance with Article 96 (1) of the 
Charter, the following question to the International Court of Justice 
with the request for an advisory opinion which shall be transmitted 
to the Security Council at an early date: 

“What are the legal consequences for States of the continued 
presence of South Africa in Namibia, notwithstanding Security 
Council resolution 276 (1970)?” 

2. Requests the Secretary-General to transmit the present resolution 
to the International Court of Justice, in accordance with Article 65 
of the Statute of the Court, accompanied by all documents likely to 
throw light upon the question. . 


In its opinion the Court stated: 
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8. Before holding public sittings to hear oral statements in accordance 
with Article 66, paragraph 2, of the Statute, the Court had first to resolve 
two questions relating to its composition for the further proceedings. 

9. In its written statement. filed on 19 November 1970, the Government 
of South Africa had taken objection to the participation of three Mem- 
bers of the Court in the proceedings. Its objections were based on state- 
ments made or other participation by the Members concerned, in their 
former capacity as representatives of their Governments, in United Na- 
tions organs which were dealing with matters concerning South West 
Africa. The Court gave careful consideration to the objections raised by 
the Government of South Africa, examining each case separately. In each 
of them the Court reached the conclusion that the participation of the 
Member concerned in his former capacity as representative of his Govern- 
ment, to which objection was taken in the South African Government’s 
written statement, did not attract the application of Article 17, paragraph 
2, of the Statute of the Court. In making Order No. 2 of 26 January 1971, 
the Court found no reason to depart in the present advisory proceedings 
from the decision adopted by the Court in the Order of 18 March 1965 in 
the South West Africa cases (Ethiopia v. South Africa; Liberia v. South 
Africa) after hearing the same contentions as have now been advanced by 
the Government of South Africa. In deciding the other two objections, 
the Court took into consideration that the activities in United Nations 
organs of the Members concerned, prior to their election to the Court, 
and which are referred to in the written statement of the Government of 
South Africa, do not furnish grounds for treating these objections dif- 
ferently from those raised in the application to which the Court decided 
not to accede in 1965, a decision confirmed by its Order No. 2 of 26 
January 1971. With reference to Order No. 3 of the same date, the 
Court also took into consideration a circumstance to which its attention 
was drawn, although it was not mentioned in the written statement of 
the Government of South Africa, namely the participation of the Member 
concerned, prior to his election to the Court, in the formulation of Se- 
curity Council resolution 246 (1968), which concerned the trial at Pre- 
toria of thirty-seven South West Africans and which in its preamble took 
into account General Assembly resolution 2145 (XXI). The Court con- 
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sidered that this participation of the Member concerned in the work of 
the United Nations, as a representative of his Government, did not justify 
a conclusion different from that already reached with regard to the ob- 
jections raised by the Government of South Africa. Account must also 
be taken in this respect of precedents established by the present Court 
and the Permanent Court wherein judges sat in certain cases even though 
they had taken part in the formulation of texts the Court was asked to 
interpret. (P.C.IJ. Series A, No. 1, p. 11; P.C.1.J., Series C, No. 84, p. 
535; P.C.LJ., Series E, No. 4, p. 270; P.C.LJ., Series E, No. 8, p. 251.) 
After deliberation, the Court decided, by three Orders dated 26 January 
1971, and made public on that date, not to accede to the objections which 
had been raised. 

10. By a letter from the Secretary for Foreign Affairs dated 13 November 
1970, the Government of South Africa made an application for the ap- 
pointment of a judge ad hoc to sit in the proceedings, in terms of Article 
31, paragraph 2, of the Statute of the Court. The Court decided, in ac- 
cordance with the terms of Article 46 of the Statute of the Court, to hear 
the contentions of South Africa on this point in camera, and a closed 
hearing, at which representatives of India, the Netherlands, Nigeria and 
the United States of America were also present, was held for the purpose 
on 27 January 1971. 

11. By an Order dated 29 January 1971, the Court decided to reject the 
application of the Government of South Africa. The Court thereafter 
decided that the record of the closed hearing should be made accessible 
to the public. 
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14, Prior to the opening of the public sittings, the Court decided to 
examine first of all certain observations made by the Government of South 
Africa in its written statement, and in a letter dated 14 January 1971, in 
support of its submission that the Court should decline to give an advisory 
opinion. 

15. At the opening of the public sittings on 8 February 1971, the Presi- 
dent of the Court announced that the Court had reached a unanimous - 
decision thereon. The substance of the submission of the Government of 
South Africa and the decision of the Court are dealt with in paragraphs 
28 and 29 of the Advisory Opinion, below. 

16. By a letter of 27 January 1971, the Government of South Africa had 
submitted a proposal to the Court regarding the holding of a plebiscite 
in the Territory of Namibia (South West Africa), and this proposal was 
elaborated in a further letter of 6 February 1971, which explained that 
the plebiscite was to determine whether it was the wish of the inhabitants 
“that the Territory should continue to be administered by the South 
African Government or should henceforth be administered by the United 
Nations.” 

17. At the hearing of 5 March 1971, the representative of South Africa 
explained further the position of his Government with regard to the pro- 
posed plebiscite, and indicated that his Government considered it neces- 


148 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 66 


sary to adduce considerable evidence on the factual issues which it re- | 


garded as underlying the question before the Court. At the close of the 
hearing, on 17 March 1971, the President made the following statement: 


“The Court has considered the request submitted by the representa- 
tive of South Africa in his letter of 6 February 1971 that a plebiscite 
should be held in the Territory of Namibia (South West Africa) un- 
der the joint supervision of the Court and the Government of the 
Republic of South Africa. 

The Court cannot pronounce upon this request at the present stage 
without anticipating, or appearing to anticipate, its decision on one 
or more of the main issues now before it. Consequently, the Court 
must defer its answer to this request until a later date. 

The Court has also had under consideration the desire of the Gov- 
ernment of the Republic to supply the Court with further factual 
material concerning the situation in Namibia (South West Africa). 
However, until the Court has been able first to examine some of the 
legal issues which must, in any event, be dealt with, it will not be in a 
position to determine whether it requires additional material on the 
facts. The Court must accordingly defer its decision on this matter 
as well, 

If, at any time, the Court should find itself in need of further argu- 
ments or information, on these or any other matters, it will notify 
the governments and orgenizations whose representatives have par- 
ticipated in the oral hearings.” 


18. On 14 May 1971 the President sent the following letter to the repre- 
sentatives of the Secretary-General, of the Organization of African Unity 
and of the States which had pa-ticipated in the oral proceedings: 


“I have the honour to refer to the statement which I made at the 
end of the oral hearing on the advisory proceedings relating to the 
Territory of Namibia (South West Africa) on 17 March last... , 
to the effect that the Court considered it appropriate to defer until 
a later date its decision regarding the requests of the Government of 
the Republic of South Africa (c) for the holding in that Territory 
of a plebiscite under the jcint supervision of the Court and the Gov- 
ernment of the Republic; and (b) to be allowed to supply the Court 
with further factual materiel concerning the situation there. 

I now have the honour to inform you that the Court, having ex- 
amined the matter, does not find itself in need of further arguments 
or information, and has decided to refuse both these requests.” 


19. Before examining the merits of the question submitted to it the 
Court must consider the objections that have been raised to its doing so. 
20. The Government of South Africa has contended that for several 
reasons resolution 284 (1970) of the Security Council, which requested 
the advisory opinion of the Court, is invalid, and that, therefore, the 
Court is not competent to deliver the opinion. A resolution of a properly 
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constituted organ of the United Nations which is passed in accordance 
with that organ’s rules of procedure, and is declared by its President to 
have been so passed, must be presumed to have been validly adopted. 
However, since in this instance the objections made concern the com- 
petence of the Court, the Court will proceed to examine them. 

21. The first objection is that in the voting on the resolution two 
permanent members of the Security Council abstained. It is contended 
that the resolution was consequently not adopted by an affirmative vote 
of nine members, including the concurring votes of the permanent mem- 
bers, as required by Article 27, paragraph 3, of the Charter of the United 
Nations. 

22. However, the proceedings of the Security Council extending over 
a long period supply abundant evidence that presidential rulings and the 
positions taken by members of the Council, in particular its permanent 
members, have consistently and uniformly interpreted the practice of vol- 
untary abstention by a permanent member as not constituting a bar to 
the adoption of resolutions. By abstaining, a member does not signify 
its objection to the approval of what is being proposed; in order to prevent 
the adoption of a resolution requiring unanimity of the permanent mem- 
bers, a permanent member has only to cast a negative vote. This pro- 
cedure followed by the Security Council, which has continued unchanged 
after the amendment in 1965 of Article 27 of the Charter, has been gen- 
erally accepted by Members of the United Nations and evidences a 
general practice of that Organization. 

23. The Government of South Africa has also argued that as the ques- 
tion relates to a dispute between South Africa and other Members of the 
United Nations, South Africa, as a Member of the United Nations, not a 
member of the Security Council and a party to a dispute, should have 
been invited under Article 32 of the Charter to participate, without vote, 
in the discussion relating to it. It further contended that the proviso at 
the end of Article 27, paragraph 3, of the Charter, requiring members of 
the Security Council which are parties to a dispute to abstain from voting, 
should have been complied with. 

24. The language of Article 32 of the Charter is mandatory, but the 
question whether the Security Council must extend an invitation in ac- 
cordance with that provision depends on whether it has made a deter- 
mination that the matter under its consideration is in the nature of a 
dispute. In the absence of such a determination Article 32 of the Charter 
does not apply. 

25. The question of Namibia was placed on the agenda of the Se- 
curity Council as a “situation” and not as a “dispute.” No member State 
made any suggestion or proposal that the matter should be examined as 
a dispute, although due notice was given of the placing of the question 
on the Security Council’s agenda under the title “Situation in Namibia.” 
Had the Government of South Africa considered that the question should 
have been treated in the Security Council as a dispute, it should have 
drawn the Councils attention to that aspect of the matter. Having failed 
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to raise the question at the appropriate time in the proper forum, it is 
not open to it to raise it before the Court at this stage. 

26. A similar answer must be given to the related objection based on 
the proviso to paragraph 3 of Article 27 of the Charter. This proviso 
also requires for its application the prior determination by the Security 
Council that a dispute exists and that certain members of the Council 
are involved as parties to such a dispute. 

27. In the alternative the Government of South Africa has contended 
that even if the Court had competence to give the opinion requested, it 
should nevertheless, as a matter of judicial propriety, refuse to exercise 
its competence. 

28. The first reason invoked in support of this contention is the sup- 
posed disability of the Court to give the opinion requested by the Security 
Council, because of political pressure to which the Court, according to the 
Government of South Africa, has been or might be subjected. 

29. It would not be proper for the Court to entertain these observations, 
bearing as they do on the very nature of the Court as the principal judicial 
organ of the United Nations, an organ which, in that capacity, acts only 
on the basis of the law, independently of all outside influence or inter- 
ventions whatsoever, in the exercise of the judicial function entrusted to 
it alone by the Charter and its Statute. A court functioning as a court of 
law can act in no other way. ; 

30. The second reason advanced on behalf of the Government of South 
Africa in support of its contention that the Court should refuse to accede 
to the request of the Security Council is that the relevant legal question 
relates to an existing dispute between South Africa and other States. In 
this context it relies on the case of Eastern Carelia and argues that the 
Permanent Court of International Justice declined to rule upon the ques- 
tion referred to it because it was directly related to the main point of a 
dispute actually pending between two States. 

31. However, that case is not relevant, as it differs from the present 
one. For instance one of the States concerned in that case was not at 
the time a Member of the League of Nations and did not appear before 
the Permanent Court. South Africa, as a Member of the United Nations, 
is bound by Article 96 of the Charter, which empowers the Security 
Council to request advisory opinions on any legal question. It has ap- 
peared before the Court, participated in both the written and oral pro- 
ceedings and, while raising specific objections against the competence of 
the Court, has addressed itself to the merits of the question. 

32. Nor does the Court find that in this case the Security Council’s 
request relates to a legal dispute actually pending between two or more 
States. It is not the purpose of the request to obtain the assistance of 
the Court in the exercise of the Security Council’s functions relating to 
the pacific settlement of a dispute pending before it between two or 
more States. The request is put forward by a United Nations organ with 
reference to its own decisions and it seeks legal advice from the Court 
on the consequences and implications of these decisions. This objective 
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is stressed by the preamble to the resolution requesting the opinion, in 
which the Security Council has stated “that an advisory opinion from the 
International Court of Justice would be useful for the Security Council 
in its further consideration of the question of Namibia and in furtherance 
of the objectives the Council is seeking.” It is worth recalling that in its 
Advisory Opinion on Reservations to the Convention on the Prevention 
and Punishment of the Crime of Genocide, the Court stated: “The object 
of this request for an Opinion is to guide the United Nations in respect 
of its own action” (I.C.J. Reports 1951, p. 19). 

33. The Court does not find either that in this case the advisory opinion 
concerns a dispute between South Africa and the United Nations. In 
the course of the oral proceedings Counsel for the Government of South 
Africa stated: 


Ly 


... our submission is not that the question is a dispute, but that in 
order to answer the question the Court will have to decide legal and 
factual issues which are actually in dispute between South Africa 
and other States.” 


34. The fact that, in the course of its reasoning, and in order to answer 
the question submitted to it, the Court may have to pronounce on legal 
issues upcn which radically divergent views exist between South Africa 
and the United Nations, does not convert the present case into a dispute 
nor bring it within the compass of Articles 82 and 83 of the Rules of 
Court. A similar position existed in the three previous advisory proceed- 
ings concerning South West Africa: in none of them did South Africa 
claim that there was a dispute, nor did the Court feel it necessary to 
apply the Rules of Court concerning “a legal question actually pending 
between two or more States.” Differences of views among States on legal 
issues have existed in practically every advisory proceeding; if all were 
agreed, the need to resort to the Court for advice would not arise. 

35. In accordance with Article 83 of the Rules of Court, the question 
whether the advisory opinion had been requested “upon a legal question 
actually pending between two or more States” was also of decisive im- . 
portance in the Court’s consideration of the request made by the Govern- 
ment of South Africa for the appointment of a judge ad hoc. As already 
indicated, the Court heard argument in support of that request and, after 
due deliberation, decided, by an Order of 29 January 1971, not to accede 
to it. This decision was based on the conclusion that the terms of the 
request for advisory opinion, the circumstances in which it had been 
submitted (which are described in paragraph 32 above), as well as the 
considerations set forth in paragraphs 33 and 34 above, were such as to 
preclude the interpretation that an opinion had been “requested upon a 
legal question actually pending between two or more States.” Thus, in 
the opinion of the Court, South Africa was not entitled under Article 83 
of the Rules of Court to the appointment of a judge ad hoc. 

36. It has been urged that the possible existence of a dispute was a 
point of substance which was prematurely disposed of by the Order of 
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29 January 1971. Now the question whether a judge ad hoc should be 
appointed is of course a matter concerning the composition of the Bench 
and possesses, as the Government of South Africa recognized, absolute 
logical priority. It has to be settled prior to the opening of the oral 
proceedings, and indeed before any further issues, even of procedure, 
can be decided. Until it is disposed of the Court cannot proceed with 
the case. It is thus a logical necessity that any request for the appoint- 
ment of a judge ad hoc must be treated as a preliminary matter on the 
basis of a prima facie appreciation of the facts and the law. This can- 
not be construed as meaning that the Court’s decision thereon may in- 
volve the irrevocable disposal of a point of substance or of one related 
to the Court’s competence. Thus, in a contentious case, when prelimi- 
nary objections have been raised, the appointment of judges ad hoc 
must be decided before the hearing of those objections. That decision, 
‘however, does not prejudge the Court’s competence if, for instance, it 
is claimed that no dispute exists. Conversely, to assert that the question 
of the judge ad hoc could not be validly settled until the Court had 
been able to analyse substantive issues is tantamount to suggesting that 
the composition of the Court could be left in suspense, and thus the 
validity of its proceedings left in doubt, until an advanced stage in the case. 

37. Thus the only question which was in fact settled with finality by 
the Order of 29 January 1971 was the one relating to the Court’s composi- 
tion for the purpose of the present case. That decision was adopted on 
the authority of Article 3, paragraph 1, of the Rules of Court and in ac- 
cordance with Article 55, paragraph 1, of the Statute. Consequently, 
after the adoption of that decision,- while differing views might still be 
held as to the applicability of Article 83 of the Rules of Court in the 
present case, the regularity of the composition of the Court for the pur- 
poses of delivering the present Advisory Opinion, in accordance with the 
Statute and the Rules of Court, is no longer open to question. 

38. In connection with the possible appointment of judges ad hoc, it 
has further been suggested that the final clause in paragraph 1 of Article 
. 82 of the Rules of Court obliges the Court to determine as a preliminary 
question whether the request relates to a legal question actually pend- 
ing between two or more States. The Court cannot accept this reading, 
which overstrains the literal meaning of the words “avant tout.” Jt is 
difficult to conceive that an Article providing general guidelines in the 
relatively unschematic context of advisory proceedings should prescribe 
a rigid sequence in the action of the Court. This is confirmed by the 
practice of the Court, which in no previous advisory proceedings has 
found it necessary to make an independent preliminary determination of 
this question or of its own competence, even when specifically requested 
to do so. Likewise, the interpretaticn of the Rules of Court as imposing 
a procedure in limine litis, which has been suggested, corresponds neither 
to the text of the Article nor to its purpose, which is to regulate advisory 
proceedings without impairing the flexibility which Articles 66, para- 
graph 4, and 68 of the Statute allow the Court so that it may adjust its 
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procedure to the requirements of each particular case. The phrase in 
question merely indicates that the test of legal pendency is to be con- 
sidered “above all” by the Court for the purpose of exercising the lati- 
tude granted by Article 68 of the Statute to be guided by the provisions 
which apply in contentious cases to the extent to which the Court recog- 
nizes them to be applicable. From a practical point of view it may be 
added that the procedure suggested, analogous to that followed in con- 
tentious procedure with respect to preliminary objections, would not have 
dispensed with the need to decide on the request for the appointment 
of a judge ad hoc as a previous, independent decision, just as in con- 
tentious cases the question of judges ad hoc must be settled before any 
hearings on the preliminary objections may be proceeded with. Finally, 
it must be observed that such proposed preliminary decision under Ar- 
ticle 82 of the Rules of Court would not necessarily have predetermined 
the decision which it is suggested should have been taken subsequently 
under Article 83, since the latter provision envisages a more restricted 
hypothesis: that the advisory opinion is requested upon a legal question 
actually pending and not that it relates to such a question. 

39. The view has also been expressed that even if South Africa is not 
entitled to a judge ad hoc as a matter of right, the Court should, in the 
exercise of the discretion granted by Article 68 of the Statute, have al- 
lowed such an appointment, in recognition of the fact that South Africa’s 
interests are specially affected in the present case. In this connection 
the Court wishes to recall a decision taken by the Permanent Court at a 
time when the Statute did not include any provision concerning advisory 
opinions, the entire regulation of the procedure in the matter being thus 
left to the Court. (P.C.LJ., Series E, No. 4, p. 76). Confronted with a 
request for the appointment of a judge ad hoc in a case in which it found 
there was no dispute, the Court, in rejecting the request, stated that “the 
decision of the Court must be in accordance with its Statute and with 
the Rules duly framed by it in pursuance of Article 30 of the Statute.” 
(Order of 31 October 1935, P.C.LJ., Series A/B, No. 65, Annex 1, p. 69 
at p. 70.) It found further that the “exception cannot be given a wider 
application than is provided for by the Rules” (ibid., p. 71). In the 
present case the Court, having regard to the Rules of Court adopted under 
Article 30 of the Statute, came to the conclusion that it was unable to 
exercise discretion in this respect. 

40. The Government of South Africa has also expressed doubts as to 
whether the Court is competent to, or should, give an opinion, if, in 
order to do so, it should have to make findings as to extensive factual 
issues. In the view of the Court, the contingency that there may be 
factual issues underlying the question posed does not alter its character 
as a “legal question” as envisaged in Article 96 of the Charter. The 
reference in this provision to legal questions cannot be interpreted as 
opposing legal to factual issues. Normally, to enable a court to pro- 
nounce on legal questions, it must also be acquainted with, take into ac- 
count and, if necessary, make findings as to the relevant factual issues. 


* 
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The limitation of the powers of the Court contended for by the Govern- 
ment of South Africa has no basis in the Charter or the Statute. 

41. The Court could, of course, acting on its own, exercise the dis- 
cretion vested in it by Article 65, paragraph 1, of the Statute and de- 
cline to accede to the request for an advisory opinion. In considering 
this possibility the Court must bear in mind that: “A reply to a re- 
quest for an Opinion should not, in principle, be refused.” (1.C.J. Re- 
ports 1951, p. 19.) The Court has considered whether there are any 
“compelling reasons,” as referred tc in the past practice of the Court, 
which would justify such a refusal. It has found no such reasons. More- 
over, it feels that by replying to the request it would not only “remain 
faithful to the requirements of its judicial character” (I.C.J. Reports 
1960, p. 153), but also discharge its functions as “the principal judicial 
organ of the United Nations” (Art. 92 of the Charter). 

42. Having established that it is properly seised of a request for an 
advisory opinion, the Court will now proceed to an analysis of the ques- 
tion placed before it: “What are the legal consequences for States of the 
continued presence of South Africa in Namibia, notwithstanding Se- 
curity Council resolution 276 (1970) 7” 

43. The Government of South Africa in both its written and oral state- 
ments has covered a wide field of history, going back to the origin and 
functioning of the Mandate. The same and similar problems were dealt 
with by other governments, the Secretary-General of the United Nations 
and the Organization of African Unity in their written and oral statements. 

44, A series of important issues is involved: the nature of the Mandate, 
its working under the League of Nations, the consequences of the demise 
of the League and of the establishment of the United Nations and the 
impact of further developments within the new organization. While the 
Court is aware that this is the sixth time it has had to deal with the issues 
involved in the Mandate for South West Africa, it has nonetheless reached 
the conclusion that it is necessary for it to consider and summarize some 
of the issues underlying the question addressed to it. In particular, the 
Court will examine the substance and scope of Article 22 of the League 
` Covenant and the nature of “C” mandates. 

45. The Government of South Africa, in its written statement, pre- 
sented a detailed analysis of the intentions of some of the participants 
in the Paris Peace Conference, who approved a resolution which, with 
some alterations and additions, eventually became Article 22 of the Cove- 
nant. At the conclusion and in the light of this analysis it suggested 
that it was quite natural for commentators to refer to “‘C’ mandates 
as being in their practical effect not far removed from annexation.” 
This view, which the Government of South Africa appears to have adopted, 
would be tantamount to admitting that the relevant provisions of the 
Covenant were of a purely nominal character and that the rights they 
enshrined were of their very nature imperfect and unenforceable. It 
puts too much emphasis on the intentions of some of the parties and too 
little on the instrument which emerged from those negotiations. It is 
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thus necessary to refer to the actual text of Article 22 of the Covenant, 
paragraph I of which declares: 


“1. To those colonies and territories which as a consequence of 
the late war have ceased to be under the sovereignty of the States 
which formerly governed them and which are inhabited by peoples 
not yet able to stand by themselves under the strenuous conditions 
of the modern world, there should be applied the principle that the 
well-being and development of such peoples form a sacred trust of 
civilization and that securities for the performance of this trust 
should be embodied in this Covenant.” 


As the Court recalled in its 1950 Advisory Opinion on the International 
Status of South-West Africa, in the setting-up of the mandates system 
“two principles were considered to be of paramount importance: the 
principle of non-annexation and the principle that the well-being and de- 
velopment of such peoples form ‘a sacred trust of civilization” (I.C.J. 
Reports 1950, p. 131). 

46. It is self-evident that the “trust” had to be exercised for the benefit 
of the peoples concerned, who were admitted to have interests of their 
own and to possess a potentiality for independent existence on the attain- 
ment of a certain stage of development: the mandates system was de- 
signed to provide peoples “not yet” able to manage their own affairs with 
the help and guidance necessary to enable them to arrive at the stage 
where they would be “able to stand by themselves.” The requisite means 
of assistance to that end is dealt with in paragraph 2 of Article 22: 


“2. The best method of giving practical effect to this principle is 
that the tutelage of such peoples should be entrusted to advanced 
nations who by reason of their resources, their experience or their 
geographical position can best undertake this responsibility, and who 
are willing to accept it, and that this tutelage should be exercised by 
them as Mandatories on behalf of the League.” 


This made it clear that those Powers which were to undertake the task 


envisaged would be acting exclusively as mandatories on behalf of the 


League. As to the position of the League, the Court found in its 1950 
Advisory Opinion that: “The League was not, as alleged by [the South 
African] Government, a ‘mandator’ in the sense in which this term is 
used in the national law of certain States.” The Court pointed out that: 
“The Mandate was created, in the interest of the inhabitants of the terri- 
tory, and of humanity in general, as an international institution with an 
international object--a sacred trust of civilization.” Therefore, the Court 
found, the League “had only assumed an international function of super- 
vision and control.” (1.C.J. Reports 1950, p. 132.) 

47. The acceptance of a mandate on these terms connoted the as- 
sumption of obligations not only of a moral but also of a binding legal 
character; and, as a corollary of the trust, “securities for [its] perform- 
ance” were instituted (para. 7 of Art. 22) in the form of legal accounta- 
bility for its discharge and fulfilment: 


+ 
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“7. In every case of mandete, the Mandatory shall render to the 
Council an annual report in reference to the territory committed to 
its charge.” 


48. A further security for the performance of the trust was embodied in 
paragraph 9 of Article 22: 


“9. A permanent Commission shall be constituted to receive and 
examine the annual reports of the Mandatories and to advise the 
Council on all matters relating to the observance of the mandates.” 


Thus the reply to the essential question, quis custodiet ipsos custodes?, 
was given in terms of the mandatory’s accountability to international or- 
gans, An additional measure of supervision was introduced by a resolu- 
tion of the Council of the League of Nations, adopted on 31 January 
1923. Under this resolution the mandatory Governments were to trans- 
mit to the League petitions from communities or sections of the popula- 
tions of mandated territories. 

49, Paragraph & of Article 22 of the Covenant gave the following di- 
rective: 


“8. The degree of authority, control or administration to be exer- 
cised by the Mandatory shall, if not previously agreed upon by the 
Members of the League, be explicitly defined in each case by the 
Council.” 


In pursuance of this directive, a Mandate for German South West Africa 
was drawn up which defined the terms of the Mandatory’s administration 
in seven articles. Of these, Article 6 made explicit the obligation of 
the Mandatory under paragraph 7 of Article 22 of the Covenant by pro- 
viding that “The Mandatory shall make to the Council of the League of 
Nations an annual report tc the satisfaction of the Council, containing 
full information with regard to the territory, and indicating the measures 
taken to carry out the obligations assumed under Articles 2, 3, 4 and 5” 
of the Mandate. As the Court said in 1950: “the Mandatory was to ob- 
serve a number of obligaticns, and the Council of the League was to 
supervise the administration and see to it that these obligations were 
fulfilled.” (1.C.J. Reports 1950, p. 132.) In sum the relevant provisions 
of the Covenant and those of the Mandate itself preclude any doubt 
as to the establishment of definite legal obligations designed for the at- 
tainment of the object and purpose of the Mandate. 

50. As indicated in paragraph 45 above, the Government of South Africa 
has dwelt at some length on the negotiations which preceded the adop- 
tion of the final version of Article 22 of the League Covenant, and has 
suggested that they lead to a diferent reading of its provisions. It is 
true that as that Government points out, there had been a strong ten- 
dency to annex former enemy colonial territories. Be that as it may, the 
final outcome of the negotiations, however difficult of achievement, was 
a rejection of the notion of annexation. It cannot tenably be argued that 
the clear meaning of the mandate institution could be ignored by plac- 
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ing upon the explicit provisions embodying its principles a construction 
at variance with its object and purpose. 

51. Events subsequent to the adoption cf the instruments in question 
should also be considered. The Allied and Associated Powers, in their 
Reply to Observations of the German Delegation, referred in 1919 to 
“the mandatory Powers, which in so far as they may be appointed trustees 
by the League of Nations will derive no benefit from such trusteeship.” 
As to the Mandate for South West Africa, its preamble recited that “His 
Britannic Majesty, for and on behalf of the Government of the Union of 
South Africa, has agreed to accept the Mandate in respect of the said 
territory and has undertaken to exercise it on behalf of the League of 
Nations.” 

52. Furthermore, the subsequent development of international law in 
regard to non-self-governing territories, as enshrined in the Charter of 
the United Nations, made the principle of self-determination applicable 
to all of them. The concept of the sacred trust was confirmed and ex- 
panded to all “territories whose peoples have not yet attained a full mea- 
sure of self-government” (Art. 73). Thus it clearly embraced territories 
under a colonial régime. Obviously the sacred trust continued to apply 
to League of Nations mandated territories on which an international 
status had been conferred earlier. A further important stage in this de- 
velopment was the Declaration on the Granting of Independence to Colo- 
nial Countries and Peoples (General Assembly resolution 1514 (XV) of 
14 December 1960), which embraces all peoples and territories which 
“have not yet attained independence.” Nor is it possible to leave out of 
account the political history of mandated territories in general. All those 
which did not acquire independence, excluding Namibia, were placed 
under trusteeship. Today, only two out of fifteen, excluding Namibia, 
remain under United Nations tutelage. This is but a manifestation of 
the general development which has led to the birth of so many new States. 

53. All these considerations are germane to the Court’s evaluation of 
the present case. Mindful as it is of the primary necessity of interpret- 
ing an instrument in ‘accordance with the intentions of the parties at the 
time of its conclusion, the Court is bound to take into account the fact 
that the concepts embodied in Article 22 of the Covenant—‘the strenuous 
conditions of the modern world” and “the well-being and development” 
of the peoples concerned—were not static, but were by definition evolu- 
tionary, as also, therefore, was the concept of the “sacred trust.” The. 
parties to the Covenant must consequently be deemed to have accepted 
them as such. That is why, viewing the institutions of 1919, the Court 
must take into consideration the changes which have occurred in the 
supervening half-century, and its interpretation cannot remain unaffected 
by the subsequent development of law, through the Charter of the 
United Nations and by way of customary law. Moreover, an interna- 
tional instrument has to be interpreted and applied within the framework 
of the entire legal system prevailing at the time of the interpretation. 
In the domain to which the present proceedings relate, the last fifty years, 
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as indicated above, have brought important developments. These de- 
velopments leave little doubt thac the ultimate objective of the sacred 
trust was the self-determination and independence of the peoples con- 
cerned. In this domain, as elsewhere, the corpus iuris gentium has been 
considerably enriched, and this the Court, if it is faithfully to discharge 
its functions, may not ignore. 

54. In the light of the foregoing, the Court is unable to accept any 
construction which would attach to “C” mandates an object and purpose 
different from those of “A” or “B” mandates. The only differences were 
those appearing from the language of Article 22 of the Covenant, and 
from the particular mandate instruments, but the objective and safeguards 
remained the same, with no exceptions such as considerations of geo- 
graphical contiguity. To hoid otherwise would mean that territories un- 
der “C” mandate belonged to the family of mandates only in name, being 
in fact the objects of disguised cessions, as if the affirmation that they 
could “be best administered under the laws of the Mandatory as integral 
portions of its territory” (Art. 22, para. 6) conferred upon the adminis- 
tering Power a special title not vested in States entrusted with “A” or “B” 
mandates. The Court would recall in this respect what was stated in the 
1962 Judgment in the South West Africa cases as applying to all categories 
of mandate: 


“The rights of the Mandatcry in relation to the mandated terri- 
tory and the inhabitants have their foundation in the obligations of 
the Mandatory and they are, so to speak, mere tools given to enable 
it to fulfil its obligations.” (I.C.J. Reports 1962, p. 329.) 


55. The Court will now tum to the situation which arose on the demise 
of the League and with the birth of the United Nations. As already re- 
called, the League of Nations was the international organization entrusted 
with the exercise of the supervisory functions of the Mandate. Those 
functions were an indispensable element of the Mandate. But that does 
not mean that the mandates institution was to collapse with the disap- 
pearance of the original supervisory machinery. To the question whether 
the continuance of a mandate was inseparably linked with the existence 
of the League, the answer must be that an institution established for the 
fulfilment of a sacred trust cannot be presumed to lapse before the 
achievement of its purpose. The responsibilities of both mandatory and 
supervisor resulting from the mandates institution were complementary, 
and the disappearance of one or tae other could not affect the survival 
of the institution. That is why, in 1950, the Court remarked, in connection 
with the obligations corresponding to the sacred trust: 


“Their raison d'être and original object remain. Since their ful- 
filment did not depend on the existence of the League of Nations, 
they could not be brought to an end merely because this supervisory 
organ ceased to exist. Nor could the right of the population to have 
the Territory administered in accordance with these rules depend 
thereon.” (I.C.J. Reports 1950, p. 133.) 


we 
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In the particular case, specific provisions were made and decisions taken 
for the transfer of functions from the organization which was to be wound 
up to that which came into being. 

56. Within the framework of the United Nations an international trus- 
teeship system was established and it was clearly contemplated that 
mandated territories considered as not yet ready for independence would 
be converted into trust territories under the United Nations international 
trusteeship system. This system established a wider and more effective 
international supervision than had been the case under the mandates 
of the League of Nations. 

57. It would have been contrary to the overriding purpose of the man- 
dates system to assume that difficulties in the way of the replacement of 
one régime by another designed to improve international supervision 
should have been permitted to bring about, on the dissolution of the 
League, a complete disappearance of international supervision. To ac- 
cept the contention of the Government of South Africa on this point 
would have entailed the reversion of mandated territories to colonial 
status, and the virtual replacement of the mandates régime by annexation, 
so determinedly excluded in 1920. 

58. These compelling considerations brought about the insertion in the 
Charter of the United Nations of the safeguarding clause contained in 
Article 80, paragraph 1, of the Charter, which reads as follows: 


“I. Except as may be agreed upon in individual trusteeship agree- 
ments, made under Articles 77, 79 and 81, placing each territory 
under the trusteeship system, and until such agreements have been 
concluded, nothing in this Chapter shall be construed in or of itself 
to alter in any manner the rights whatsoever of any States or any 
peoples or the terms of existing international instruments to which 
Members of the United Nations may respectively be parties.” 


59. A striking feature of this provision is the stipulation in favour of 
the preservation of the rights of “any peoples,” thus clearly including the 
inhabitants of the mandated territories and, in particular, their indigenous 
populations. These rights were thus confirmed to have an existence in- 
dependent of that of the League of Nations. The Court, in the 1950 Ad- 
visory Opinion on the International Status of South-West Africa, relied 
on this provision to reach the conclusion that “no such rights of the 
peoples could be effectively safeguarded without international supervision 
and a duty to render reports to a supervisory organ” (I.C.J. Reports 1950, 
p. 137). In 1956 the Court confirmed the conclusion that “the effect of 
Article 80 (1) of the Charter” was that of “preserving the rights of States 
and peoples” (I.C.J. Reports 1956, p. 27). 

60. Article 80, paragraph 1, of the Charter was thus interpreted by the 
Court as providing that the system of replacement of mandates by trus- 
teeship agreements, resulting from Chapter XII of the Charter, shall not 
“be construed in or of itself to alter in any manner the rights whatsoever 
of any States or any peoples.” 
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61. The exception made in the initial words of the provision, “Except 
as may be agreed upon in individual trusteeship agreements, made un- 
der Articles 77, 79 and 81, placing each territory under the trusteeship 
system, and until such agreements have been concluded,” established a 
particular method for changing the status quo of a mandate régime. 
This could be achieved only by means of a trusteeship agreement, unless 
the “sacred trust” had come to an end by the implementation of its ob- 
jective, that is, the attainment of independent existence. In this way, 
by the use of the expression “until such agreements have been concluded,” 
a legal hiatus between the two systems was obviated. 

62. The final words of Article 80, paragraph 1, refer to “the terms of 
existing international instruments *o which Members of the United Na- 
tions may respectively be parties.” The records of the San Francisco 
Conference show that these words were inserted in replacement of the 
words “any mandate” in an earlier draft in order to preserve “any rights 
set forth in paragraph 4 of Article 22 of the Covenant of the League of 
Nations.” 

63. In approving this amendment and inserting these words in the report 
of Committee JI/4, the States participating at the San Francisco Confer- 
ence obviously took into account the fact that the adoption of the Charter 
of the United Nations would render the disappearance of the League of 
Nations inevitable. This shows the common understanding and inten- 
tion at San Francisco that Article 80, paragraph 1, of the Charter had 
the purpose and effect of keeping in force all rights whatsoever, includ- 
ing those contained in the Covenant itself, against any claim as to their 
possible lapse with the dissolution of the League. 

64. The demise of the League could thus not be considered as an un- 
expected supervening event entailing a possible termination of those 
rights, entirely alien to Chapter XII of the Charter and not foreseen by 
the safeguarding provisions of Article 80, paragraph 1. The Members of 
the League, upon effecting the dissolution of that organization, did not 
declare, or accept even by implication, that the mandates would be can- 
celled or lapse with the dissolution of the League. On the contrary, 
paragraph 4 of the resolution on mandates of 18 April 1946 clearly as- 
sumed their continuation. 

65. The Government of South Africa, in asking the Court to reappraise 
the 1950 Advisory Opinion, has argued that Article 80, paragraph 1, must 
be interpreted as a mere saving clause having a purely negative effect. 

66. If Article 80, paragraph 1, were to be understood as a mere inter- 
pretative provision preventing the operation of Chapter XII from affecting 
any rights, then it would be deprived of all practical effect. There is 
nothing in Chapter X1]—which, as interpreted by the Court in 1950, con- 
stitutes a framework for future agreements—susceptible of affecting exist- 
ing rights of States or of pecples under the mandates system. Likewise, 
if paragraph 1 of Article 80 were to be understood as a mere saving 
clause, paragraph 2 of the same Article would have no purpose. This 
paragraph provides as follows: 
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“2. Paragraph 1 of this Article shall not be interpreted as giving 
grounds for delay or postponement of the negotiation and conclu- 
sion of agreements for placing mandated and other territories under 
the trusteeship system as provided for in Article 77.” 


This provision was obviously intended to prevent a mandatory Power 
from invoking the preservation of its rights resulting from paragraph 1 
as a ground for delaying or postponing what the Court described as 
“the normal course indicated by the Charter, namely, conclude Trustee- 
ship Agreements” (I.C.J. Reports 1950, p. 140). No method of inter- 
pretation would warrant the conclusion that Article 80 as a whole is 
meaningless. 

67. In considering whether negative effects only may be attributed to 
Article 80, paragraph 1, as contended by South Africa, account must be 
taken of the words at the end of Article 76 (d) of the Charter, which, 
as one of the basic objectives of the trusteeship system, ensures equal 
treatment in commercial matters for all Members of the United Nations 
and their nationals. The proviso “subject to the provisions of Article 80” 
was included at the San Francisco Conference in order to preserve the 
existing right of preference of the mandatory Powers in “C” mandates. 
The delegate of the Union of South Africa at the Conference had pointed 
out earlier that “the “open door’ had not previously applied to the ‘C 
mandates,” adding that “his Government could not contemplate its ap- 
plication to their mandated territory.” If Article 80, paragraph 1, had no 
conservatory and positive effects, and if the rights therein preserved could 
have been extinguished with the disappearance of the League of Nations, 
then the proviso in Article 76 (d) in fine would be deprived of any prac- 
tical meaning. 

68. The Government of South Africa has invoked as “new facts” not 
‘fully before the Court in 1950 a proposal introduced by the Chinese dele- 
gation at the final Assembly of the League of Nations and another sub- 
mitted by the Executive Committee to the United Nations Preparatory 
Commission, both providing in explicit terms for the transfer of super- 
visory functions over mandates from the League of Nations to United Na- 
tions organs. It is argued that, since neither of these two proposals 
was adopted, no such transfer was envisaged. 

69. The Court is unable to accept the argument advanced. The fact 
that a particular proposal is not adopted by an international organ does 
not necessarily carry with it the inference that a collective pronounce- 
ment is made in a sense opposite to that proposed. There can be many 
reasons determining rejection or non-approval. For instance, the Chinese 
proposal, which was never considered but was ruled out of order, would 
have subjected mandated territories to a form of supervision which went 
beyond the scope of the existing supervisory authority in respect of man- 
dates, and could have raised difficulties with respect to Article 82 of 
the Charter. As to the establishment of a Temporary Trusteeship Com- 
mittee, it was opposed because it was felt that the setting up of such 
an organ might delay the negotiation and conclusion of trusteeship agree- 
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ments. Consequently two United States proposals, intended to authorize 
this Committee to undertake the functicns previously performed by the 
Mandates Commission, could not be acted upon. The non-establishment 
of a temporary subsidiary body empowezed to assist the General Assem- 
bly in the exercise of its supervisory functions over mandates cannot be 
interpreted as implying that the General Assembly lacked competence 
or could not itself exercise its functions in that field. On the contrary, 
the general assumption appeared to be that the supervisory functions 
over mandates previously performed by the League were to be exercised 
by the United Nations. Thus, in the discussions concerning the proposed 
setting-up of the Temporary Trusteeship Committee, no observation was 
made to the effect that the League’s supervisory functions had not been 
transferred to the United Nations. Indeed, the South African representa- 
tive at the United Nations Preparatory Commission declared on 29 No- 
vember 1945 that “it seemed reascnable to create an interim body as the 
Mandates Commission was now in abeyance and countries holding man- 
dates should have a body to which they could report.” 

70. The Government of South Africa has further contended that the 
provision in Article 80, paragraph 1, that the terms of “existing interna- 
tional instruments” shall not be construed as altered by anything in 
Chapter XII of the Charter, cannot justify the conclusion that the duty 
to report under the Mandate was transferred from the Council of the 
League to the United Nations. 

71. This objection fails to take into consideration Article 10 in Chapter 
IV of the Charter, a provision which was relied upon in the 1950 Opinion 
to justify the transference of supervisory powers from the League Council 
to the General Assembly of the United Netions. The Court then said: 


_ “The competence of the General Assembly of the United Nations to 
exercise such supervision and to receive and examine reports is de- 
rived from the provisions of Article 10 of the Charter, which author- 
izes the General Assembly to discuss any questions or any matters 
within the scope of the Charter and to make recommendations on 
these questions or matters to the Members of the United Nations.” 
(1.C.]. Reports 1950, p. 137.) 


72. Since a provision of the Charter—Article 80, paragraph 1—had 
maintained the obligations of the Mandatory, the United Nations had 
become the appropriate forum for supervising the fulfilment of those ob- 
ligations. Thus, by virtue of Article 10 of the Charter, South Africa 
agreed to submit its administration of Scuth West Africa to the scrutiny 
of the General Assembly, on the basis of the information furnished by 
the Mandatory or obtained from other sources. The transfer of the ob- 
ligation to report, from the League Council to the General Assembly, was 
merely a corollary of the powers granted žo the General Assembly. These 
powers were in fact exercised by it, as found by the Court in the 1950 
Advisory Opinion. The Court rightly concluded in 1950 that— 


» 
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“ . . the General Assembly of the United Nations is legally qualified 
to exercise the supervisory functions previously exercised by the 
League of Nations with regard to the administration of the Territory, 
and that the Union of South Africa is under an obligation to submit 
to supervision and control of the General Assembly and to render 
annual reports to it” (I.C.J. Reports 1950, p. 187.) 


In its 1955 Advisory Opinion on Voting Procedure on Questions relating 
to Reports and Petitions concerning the Territory of South-West Africa, 
after recalling some passages from the 1950 Advisory Opinion, the Court 
stated: 


“Thus, the authority of the General Assembly to exercise super- 
vision over the administration of South-West Africa as a mandated 
Territory is based on the provisions of the Charter.” (I.C.J. Reports 
1955, p. 76.) 


In the 1956 Advisory Opinion on Admissibility of Hearings of Petitioners 
by the Committee on South West Africa, again after referring to certain 
passages from the 1950 Advisory Opinion, the Court stated: 


“Accordingly, the obligations of the Mandatory continue unimpaired 
with this difference, that the supervisory functions exercised by the 
Council of the League of Nations are now to be exercised by the 
United Nations.” (I.C.J. Reports 1956, p. 27.) 


In the same Opinion the Court further stated: 


“. .. the paramount purpose underlying the taking over by the Gen- 
eral Assembly of the United Nations of the supervisory functions in 
‘respect of the Mandate for South West Africa formerly exercised by 
the Council of the League of Nations was to safeguard the sacred 
trust of civilization through the maintenance of effective international 
supervision of the administration of the Mandated Territory” (ibid., 
p. 28). 


73. With regard to the intention of the League, it is essential to recall 
that, at its last session, the Assembly of the League, by a resolution 
adopted on 12 April 1946, attributed to itself the responsibilities of the 
Council in the following terms: 


“The Assembly, with the concurrence of all the Members of the 
Council which are represented at its present session: Decides that, 
so far as required, it will, during the present session, assume the 
functions falling within the competence of the Council.” 


Thereupon, before finally dissolving the League, the Assembly, on 18 
April 1946, adopted a resolution providing as follows for the continuation 
of the mandates and the mandates system: 


“The Assembly... 
3. Recognizes that, on the termination of the League’s existence, 
its functions with respect to the mandated territories will come to an 
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end, but notes that Chapters XI, XII and XIII of the Charter of the 
United Nations embody principles ccrresponding to those declared in 
Article 22 of the Covenant of the League; 

4. Takes note of the expressed intentions of the Members of the 
League now administering territories under mandate to continue to 
administer them for the well-being and development of the peoples 
concerned in accordance with the obligations contained in the respec- 
tive Mandates, until other arrangements have been agreed between 
th United Nations and the respective mandatory Powers.” 


As stated in the Court’s 1962 Judgment: 


“, .. the League of Nations in ending its own existence did not ter- 
minate the Mandates but ... definitely intended to -continue them 
by its resolution of 18 April 1946” (1.C.J. Reports 1962, p. 334). 


74, That the Mandate had not lapsed was also admitted by the Gov- 
ernment of South Africa on several occasions during the early period of 
transition, when the United Nations was being formed and the League 
dissolved. In particular, on 9 April 1946, the representative of South 
Africa, after announcing his Governmen?’s intention to transform South 
West Africa into an integral part of the Union, declared before the As- 
sembly of the League: 


“In the meantime, the Union will continue to administer the terri- 
tory scrupulously in accordance with the obligations of the Mandate, 
for the advancement ard promotion of the interests of the inhabi- 
tants, as she has done during the past six years when meetings of 
the Mandates Commissicn could not be held. 

The disappearance of those organs of the League concerned with 
the supervision of mandates, primarily the Mandates Commission 
and the League Council, wil necessarily preclude complete com- 
pliance with the letter of the Mandate. The Union Government will 
nevertheless regard the dissolution of the League as in no way di- 
minishing its obligations under the Mandate, which it will continue 
to discharge with the full and proper appreciation of its responsibil- 
ities until such time as other arrangements are agreed upon concern- 
ing the future status of the territory.” 


The Court referred to this statement in its Judgment of 1962, finding that 
“there could be no clearer recognition on the part of the Government of 
South Africa of the continuance of its obligations under the Mandate after 
the dissolution of the League of Nations” (I.C.J. Reports 1962, p. 340). 
75. Similar assurances were given on behalf of South Africa in a memo- 
randum transmitted on 17 October 1946 to the Secretary-General of the 
United Nations, and in statements to the Fourth Committee of the General 
Assembly on 4 November and 13 November 1946. Referring to some of 
these and other assurances the Court stated in 1950: “These declarations 
constitute recognition by the Union Government of the continuance of 
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its obligations under the Mandate and not a mere indication of the future 
conduct of that Government.” (I.C.J. Reports 1950, p. 135.) 

76. Even before the dissolution of the League, on 22 January 1946, the 
Government of the Union of South Africa had announced to the General 
Assembly of the United Nations its intention to ascertain the views of 
the population of South West Africa, stating that “when that had been 
done, the decision of the Union would be submitted to the General As- 
sembly for judgment.” Thereafter, the representative of the Union of 
South Africa submitted a proposal to the Second Part of the First Session 
of the General Assembly in 1946, requesting the approval of the incor- 
poration of South West Africa into the Union. On 14 December 1946 the 
General Assembly adopted resolution 65 (I) noting 


cc 


, . with satisfaction that the Union of South Africa, by presenting 
this matter to the United Nations, recognizes the interest and con- 
cern of the United Nations in the matter of the future status of 
territories now held under mandate” 


and declared that it was 


ce 


. unable to accede to the incorporation of the territory of South 
West Africa in the Union of South Africa.” 


The General Assembly, the resolution went on, 


“Recommends that the mandated territory of South West Africa be 
placed under the international trusteeship system and invites the 
Government of the Union of South Africa to propose for the con- 
sideration of the General Assembly a trusteeship agreement for the 
aforesaid Territory.” 


A year later the General Assembly, by resolution 141 (II) of 1 November 
1947, took note of the South African Government’s decision not to pro- 
ceed with its plan for the incorporation of the Territory. As the Court 
stated in 1950: 


“By thus submitting the question of the future international status 
of the Territory to the ‘judgment’ of the General Assembly as the 
‘competent international organ,’ the Union Government recognized — 
the competence of the General Assembly in the matter” (I.C.J. Re- 
ports 1950, p. 142). 


77. In the course of the following years South Africa’s acts and declara- 
tions made in the United Nations in regard to South West Africa were 
characterized by contradictions. Some of these acts and declarations con- 
firmed the recognition of the supervisory authority of the United Nations 
and South Africa’s obligations towards it, while others clearly signified 
an intention to withdraw such recognition. It was only on 11 July 1949 
that the South African Government addressed to the Secretary-General a 
letter in which it stated that it could “no longer see that any real benefit 
is to be derived from the submission of special reports on South West 
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Africa to the United Nations and [had] regretfully come to the conclusion 
that in the interests of efficient administration no further reports should 
be forwarded.” 

78. In the light of the foregoing review, there can be no doubt that, as 
consistently recognized by this Court, the Mandate survived the demise 
of the League, and that South Africa admitted as much for a number of 
years. Thus the supervisory element, an integral part of the Mandate, 
was bound to survive, and the Mandatory continued to be accountable for 
the performanec of the sacred trust. To restrict the responsibility of the 
Mandatory to the sphere of conscience or of moral obligation would 
amount to conferring upon that Power rights to which it was not entitled, 
and at the same time to depriving the peoples of the Territory of rights 
which they had been guaranteed. It would mean that the Mandatory 
would be unilaterally entitled to decide the destiny of the people of South 
West Africa at its discretion. As the Court, referring to its Advisory 
Opinion of 1950, stated in 1962: 


“The findings of the Court on the obligation of the Union Govern- 
ment to submit to international supervision are thus crystal clear. 
Indeed, to exclude the obligations connected with the Mandate would 
be to exclude the very essence of the Mandate.” (I.C.J. Reports 
1962, p. 334.) 


79. The cogency of this finding is well illustrated by the views pre- 
sented on behalf of South Africa which, in its final submissions in the 
South West Africa cases, presented as an alternative submission, “in 
the event of it being held that the Mandate as such continued in existence 
despite the dissolution of the League of Nations,” 


“, . . that the Respondent’s former obligations under the Mandate 
to report and account to, and to submit to the supervision, of the 
Council of the League of Nations, lapsed upon the dissolution of 
the League, and have not been replaced by any similar obligations 
relative to supervision by any organ of the United Nations or any 
other organization or body.” (I.C.J. Reports 1966, p. 16.) 


The principal submission, however, had been: 


“That the whole Mandate for South West Africa lapsed on the dis- 
solution of the League of Nations and that Respondent is, in con- 
sequence thereof, no longer subject to any legal obligations there- 
under.” (Ibid.) 


80. In the present proceedings, at the public sitting of 15 March 1971, 
the representative of South Africa summed wp his Government’s position 
in the following terms: 


“Our contentions concerning the falling away of supervisory and 
accountability provisions are, accordingly, absolute and unqualified. 
On the other hand, our contentions concerning the possible lapse of 
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the Mandate as a whole are secondary and consequential and depend 
on our primary contention that the supervision and the accountabil- 
ity provisions fell away on the dissolution of the League. 

In the present proceedings we accordingly make the formal sub- 
mission that the Mandate has lapsed as a whole by reason of the 
falling away of supervision by the League, but for the rest we assume 
that the Mandate still continued .. . 

. on either hypothesis we contend that after dissolution of the 
League there no longer was any obligation to report and account 
under the Mandate.” 


He thus placed the emphasis on the “falling-away” of the “supervisory and 
accountability provisions” and treated “the possible lapse of the Mandate 
as a whole” as a “secondary and consequential” consideration. 

81. Thus, by South Africa’s own admission, “supervision and accounta- 
bility” were of the essence of the Mandate, as the Court had consistently 
maintained. The theory of the lapse of the Mandate on the demise of 
the League of Nations is in fact inseparable from the claim that there 
is no obligation to submit to the supervision of the United Nations, and 
vice versa. Consequently, both or either of the claims advanced, namely 
that the Mandate has lapsed and/or that there is no obligation to submit 
to international supervision by the United Nations, are destructive of 
the very institution upon which the presence of South Africa in Namibia 
rests, for: 


“The authority which the Union Government exercises over the 
Territory is based on the Mandate. If the Mandate lapsed, as the 
Union Government contends, the latter's authority would equally 
have lapsed. To retain the rights derived from the Mandate and to 
deny the obligations thereunder could not be justified.” (I.C.J. Re- 
ports 1950, p. 133; cited in I.C.J. Reports 1962, p. 333.) 


82. Of this South Africa would appear to be aware, as is evidenced by 
its assertion at various times of other titles to justify its continued presence 
in Namibia, for example before the General Assembly on 5 October 1966: 


“South Africa has for a long time contended that the Mandate is 
no longer legally in force, and that South Africa’s right to administer 
the Territory is not derived from the Mandate but from military con- 
quest, together with South Africa’s openly declared and consistent 
practice of continuing to administer the Territory as a sacred trust 
towards the inhabitants.” 


In the present proceedings the representative of South Africa maintained 
on 15 March 1971: 


“,.. if it is accepted that the Mandate has lapsed, the South African 
Government would have the right to administer the Territory by rea- 
son of a combination of factors, being (a) its original conquest; (b) 
its long occupation; (c) the continuation of the sacred trust basis 
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agreed upon in 1920; and, finally (d) because its administration is to 
the benefit of the inhabi-ants of the Territory and is desired by them. ` 
In these circumstances the South African Government cannot accept 
that any State or organization can have a better title to the Territory.” 


83. These claims of title, which apart from other considerations are 
inadmissible in regard to a mandated territory, lead by South Affica’s 
own admission to a situation which vitiates the object and purpose of 
the Mandate. Their significance in the context of the sacred trust has 
best been revealed by a statement made by the representative of South 
Africa in the present proceedings on 15 March 1971: “it is the view of 
the South African Government that no legal provision prevents its an- 
nexing South West Africa.” As the Court pointed out in its Advisory 
Opinion on the International Status of South-West Africa, “the principle 
of non-annexation” was “considered to be of paramount importance” when 
the future of South West Africa and other territories was the subject of 
decision after the First World War (I.C.J. Reports 1950, p. 131). What 
was in consequence excluded by Article 22 of the League Covenant is 
even less acceptable today. 

84. Where the United Netions is concerned, the records show that, 
throughout a period of twenty years, the General Assembly, by virtue 
of the powers vested in it by the Charter, called upon the South African 
Government to perform its obligations arising out of the Mandate. On 
9 February 1946 the General Assembly, by resolution 9 (I), invited all 
States administering territories held under mandate to submit trusteeship 
agreements. All, with the excepticn of South Africa, responded by plac- 
ing the respective territories under the trusteeship system or offering them 
independence. The General Assembly further made a special recom- 
mendation to this effect in resolution 65 (I) of 14 December 1946; on 
1 November 1947, in resolution 141 (II), it “urged” the Government of 
the Union of South Africa to propose a trusteeship agreement; by resolu- 
tion 227 (III) of 26 November 1948 it maintained its earlier recommenda- 
tions. A year later, in resolation 337 (IV) of 6 December 1949, it ex- 
pressed “regret that the Government of the Union of South Africa has 
withdrawn its previous undertaking to submit reports on its administra- 
tion of the Territory of South West Africa for the information of the 
United Nations,” reiterated its previous resolutions and invited South Africa 
“to resume the submission of such reports to the General Assembly.” At 
the same time, in resolution 638 (IV), it addressed specific questions con- 
cerning the international stetus of South West Africa to this Court. In 
1950, by resolution 449 (V) of 15 December, it accepted the resultant 
Advisory Opinion and urged the Gavernment of the Union of South Africa 
“to take the necessary steps to give effect to the Opinion of the Inter- 
national Court of Justice.” Ey the same resolution, it established a com- 
mittee “to confer with the Union of South Africa concerning the pro- 
cedural measures necessary for implementing the Advisory Opinion... .” 
In the course of the ensuing negotiations South Africa continued to main- 
tain that neither the United Nations nor any other international organi- 
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zation had succeeded to the supervisory functions of the League. The 
Committee, for its part, presented a proposal closely following the terms 
of the Mandate and providing for implementation “through the United 
Nations by a procedure as nearly as possible analogous to that which 
existed under the League, thus providing terms no more extensive or 
onerous than those which existed before.” This procedure would have 
involved the submission by South Africa of reports to a General Assembly 
committee, which would further set up a special commission to take 
over the functions of the Permanent Mandates Commission. Thus the 
United Nations, which undoubtedly conducted the negotiations in good 
faith, did not insist on the conclusion of a trusteeship agreement; it sug- 
gested a system of supervision which “should not exceed that which 
applied under the Mandates System... .° ‘These proposals were re- 
iected by South Africa, which refused to accept the principle of the super- 
vision of its administration of the Territory. 

85. Further fruitless negotiations were held from 1952 to 1959. In 
total, negotiations extended over a period of thirteen years, from 1946 
to 1959. In practice the actual length of negotiations is no test of whether 
the possibilities of agreement have been exhausted; it may be sufficient 
to show that an early deadlock was reached and that one side adamantly 
refused compromise. In the case of Namibia (South West Africa) this 
stage had patently been reached long before the United Nations finally 
abandoned its efforts to reach agreement. Even so, for so long as South 
Africa was the mandatory Power the way was still open for it to seek an 
arrangement. But that chapter came to an end with the termination of 
the Mandate. 

86. To complete this brief summary of the events preceding the pres- 
ent request for advisory opinion, it must be recalled that in 1955 and 
1956 the Court gave at the request of the General Assembly two further 
advisory opinions on matters concerning the Territory. Eventually the 
General Assembly adopted resolution 2145 (XXI) on the termination of 
the Mandate for South West Africa. Subsequently the Security Council 
adopted resolution 276 (1970), which declared the continued presence 
of South Africa in Namibia to be illegal and called upon States to act 
accordingly. 

87. The Government of France in its written statement and the Gov- 
ernment of South Africa throughout the present proceedings have raised 
the objection that the General Assembly, in adopting resolution 2145 
(XXI), acted ultra vires. 

88. Before considering this objection, it is necessary for the Court to 
examine the observations made and the contentions advanced as to whether 
the Court should go into this question. It was suggested that though the 
request was not directed to the question of the validity of the General 
Assembly resolution and of the related Security Council resolutions, this 
did not preclude the Court from making such an enquiry. On the other 
hand it was contended that the Court was not authorized by the terms 
of the request, in the light of the discussions preceding it, to go into the 
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validity of these resolutions. It was argued that the Court should not 
assume powers of judicial review of the action taken by the other prin- 
cipal organs of the United Nations without specific request to that effect, 
nor act as a court of appeal from their decisions. 

89. Undoubtedly, the Court does not possess powers of judicial review 
or appeal in respect of the decisiens taken by the United Nations organs 
concerned, The question of the validity or conformity with the Charter 
of General Assembly resoluticn 2145 (XXI) or of related Security Council 
resolutions does not form the sub-ect of the request for advisory opinion. 
However, in the exercise of its jucicial function and since objections have 
been advanced the Court, in the course of its reasoning, will consider 
these objections before determining any legal consequences arising from 
those resolutions. 

90. As indicated earlier, with the entry into force of the Charter of the 
United Nations a relationship wgs established between all Members of 
the United Nations on the one stile, and each mandatory Pewer on the 
other. The mandatory Powers while retaining their mandates assumed, 
under Article 80 of the Charter, vb-2-vis all United Nations Members, the 
obligation to keep intact and preserve, until trusteeship agreements were 
executed, the rights of other State: end of the peoples of mandated terri- 
tories, which resulted from the existing mandate agreements and related 
instruments, such as Article 22 of the Covenant and the League Council's 
resolution of 31 January 1923 concerning petitions. The mandatory Powers 
also bound themselves to exercise their functions of administration in 
conformity with the relevant obligations emanating from the United Na- 
tions Charter, which member Stétes have undertaken to fulfil in good 
faith in all their international relations. 

91. One of the fundamental primciples governing the international rela- 
tionship thus established is that a party which disowns or does not fulfil 
its own obligations cannot be recognized as retaining the rights which 
it claims to derive from the relatiorship. | 

92. The terms of the preamble and operative part of resolution 2145 
(XXI) leave no doubt as to the character of the resolution. In the pre- 
amble the General Assembly decleres itself “Convinced that the adminis- 
tration of the Mandated Territory by South Africa has been conducted 
in a manner contrary” to the two besic international instruments directly 
imposing obligations upon South Africa, the Mandate and the Charter 
of the United Nations, as well as zo the Universal Declaration of Human 
Rights. In another paragraph of -he preamble the conclusion is reached 
that, after having insisted with no avail upon performance for more than 
twenty years, the moment has arrived for the General Assembly to exer- 
cise the right to treat such violation as a ground for termination. 

93. In paragraph 3 of the operative part of the resolution the General 
Assembly “Declares that South Atrica has failed to fulfil its obligations 
in respect of the administration cf the Mandated Territory and to en- 
sure the moral and material well-being and security of the indigenous 
inhabitants of South West Africa and has, in fact, disavowed the Man- 
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date.” In paragraph 4 the decision is reached, as a consequence of the 
previous declaration “that the Mandate conferred upon His Britannic 
Majesty to be exercised on his behalf by the Government of the Union 
of South Africa is therefore terminated ....” (Emphasis added.) It 
is this part of the resolution which is relevant in the present proceedings. 

94. In examining this action of the General Assembly it is appropriate 
to have regard to the general principles of international law regulating 
termination of a treaty relationship on account of breach. For even if 
the mandate is viewed as having the character of an institution, as is 
maintained, it depends on those international agreements which created 
the system and regulated its application. As the Court indicated in 1962 
“this Mandate, like practically all other similar Mandates” was “a special 
type of instrument composite in nature and instituting a novel international 
régime, It incorporates a definite agreement...” (I.C.J. Reports 1962, 
p. 331). The Court stated conclusively in that Judgment that the Man- 
date “. . . in fact and in law, is an international agreement having the 
character of a treaty or convention” (I.C.J. Reports 1962, p. 330). The 
rules laid down by the Vienna Convention on the Law of Treaties con- 
cerning termination of a treaty relationship on account of breach (adopted 
without a dissenting vote) may in many respects be considered as a codi- 
fication of existing customary law on the subject. In the light of these 
rules, only a material breach of a treaty justifies termination, such breach 
being defined as: 


“(a) a repudiation of the treaty not sanctioned by the present Con- 
vention; or 
(b) the violation of a provision essential to the accomplishment of 
the object or purpose of the treaty” (Art. 60, para. 3). 


95. General Assembly resolution 2145 (XXI) determines that both forms 
of material breach had occurred in this case. By stressing that South 
Africa “has, in fact, disavowed the Mandate,” the General Assembly de- 
clared in fact that it had repudiated it. The resolution in question is 
therefore to be viewed as the exercise of the right to terminate a relation- 
ship in case of a deliberate and persistent violation of obligations which 
destroys the very object and purpose of that relationship. 

96. It has been contended that the Covenant of the League of Nations 
did not confer on the Council of the League power to terminate a man- 
date for misconduct of the mandatory and that no such power could 
therefore be exercised by the United Nations, since it could not derive 
from the League greater powers than the latter itself had. For this 
objection to prevail it would be necessary to show that the mandates 
system, as established under the League, excluded the application of the 
general principle of law that a right of termination on account of breach 
must be presumed to exist in respect of all treaties, except as regards pro- 
visions relating to the protection of the human person contained in treaties 
of a humanitarian character (as indicated in Art. 60, para. 5, of the Vienna 
Convention). The silence of a treaty as to the existence of such a right 
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cannot be interpreted as implying the exclusion of a right which has its 
source outside of the treaty, in general international law, and is dependent 
on the occurrence of circumstances which are not normally envisaged 
when a treaty is concluded. 

97. The Government of South Africa has contended that it was the in- 
tention of the drafters of the mandates that they should not be revocable 
even in cases of serious breach of obligation or gross misconduct on the 
part of the mandatory. This contention seeks to draw support from the 
fact that at the Paris Peace Conference a resolution was adopted in which 
the proposal contained in President Wilscn’s draft of the Covenant re- 
garding a right of appeal for the substitution of the mandatory was not 
included. It should be recalled that the discussions at the Paris Peace 
Conference relied upon by South Africa were not directly addressed to an 
examination of President Wilson’s proposals concerning the regulation of 
the mandates system in the League Covenant, and the participants were 
not contesting these particular proposals. What took place was a gen- 
eral exchange of views, on a political plane, regarding the questions of 
the disposal of the former German colonies and whether the principle of 
annexation or the mandatory principle should apply to them. 

98. President Wilson’s proposed draft did not include a specific pro- 
vision for revocation, on the assumption that mandates were revocable. 
What was proposed was a special procedure reserving “to the people of 
any such territory or governmental unit the right to appeal to the League 
for the redress or correction cf any breack of the mandate by the man- 
datory State or agency or for the substitution of some other State or 
agency, as mandatory.” That this special right of appeal was not in- 
serted in the Covenant cannot be interpreted as excluding the applica- 
tion of the general principle of law according to which a power of ter- 
mination on account of breaca, even if unexpressed, must be presumed 
to exist as inherent in any mandate, as indeed in any agreement. 

99. As indicated earlier, at the Paris Peace Conference there was op- 
position to the institution of the mandates since a mandate would be 
inherently revocable, so that there would be no guarantee of long-term 
continuance of administration by the mandatory Power. The difficulties 
thus arising were eventually resolved by the assurance that the Council 
of the League would not interfere with the day-to-day administration 
of the territories and that the Council would intervene only in case of 
a fundamental! breach of its obligations by the mandatory Power. 

100. The revocability of a mandate was envisaged by the first proposal 
which was made concerning a mandates system: 


“In case of any flagrant and prolonged abuse of this trust the popu- 
lation concerned should be able to appeal for redress to the League, 
who should in a proper case assert its authority to the full, even to 
the extent of removing the mandate and entrusting it to some other 
State if necessary.” (J. C. Smuts, The League of Nations: A Prac- 
tical Suggestion, 1918, pp. 21-22. ) 
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Although this proposal referred to different territories, the principle re- 
mains the same. The possibility of revocation in the event of gross viola- 
tion of the mandate was subsequently confirmed by authorities on inter- 
national Jaw and members of the Permanent Mandates Commission who 
interpreted and applied the mandates system under the League of Nations. 

101. It has been suggested that, even if the Council of the League had 
possessed the power of revocation of the Mandate in an extreme case, it 
could not have been exercised unilaterally but only in co-operation with 
the mandatory Power. However, revocation could only result from a 
situation in which the Mandatory had committed a serious breach of the 
obligations it had undertaken. To contend, on the basis of the principle 
of unanimity which applied in the League of Nations, that in this case 
revocation could only take place with the concurrence of the Mandatory, 
would not only run contrary to the general principle of law governing 
termination on account of breach, but also postulate an impossibility. For 
obvious reasons, the consent of the wrongdoer to such a form of termi- 
nation cannot be required. 

102. In e further objection to General Assembly resolution 2145 (XXI) 
it is contended that it made pronouncements which the Assembly, not 
being a judicial organ, and not having previously referred the matter 
to any such organ, was not competent to make. Without dwelling on 
the conclusions reached in the 1966 Judgment in the South West Africa 
contentious cases, it is worth recalling that in those cases the applicant 
States, which complained of material breaches of substantive provisions 
of the Mandate, were held not to “possess any separate self-contained 
right which they could assert . . . to require the due performance of the 
Mandate in discharge of the ‘sacred trust’” (1.C.J. Reports 1966, pp. 29 
and 51). On the other hand, the Court declared that: “... any diver- 
gences of view concerning the conduct of a mandate were regarded as 
being matters that had their place in the political field, the settlement of 
which lay between the mandatory and the competent organs of the 
League” (ibid., p. 45). To deny to a political organ of the United Na- 
tions which is a successor of the League in this respect the right to act, 
on the argument that it lacks competence to render what is described 
as a judicial decision, would not only be inconsistent but would amount 
to a complete denial of the remedies available against fundamental 
breaches of an international undertaking. 

103. The Court is unable to appreciate the view that the General As- 
sembly acted unilaterally as party and judge in its own cause. In the 1966 
Judgment in the South West Africa cases, referred to above, it was found 
that the function to call for the due execution of the relevant provisions 
of the mandate instruments appertained to the League acting as an entity 
through its appropriate organs. The right of the League “in the pur- 
suit of its collective, institutional activity, to require the due performance 
of the Mandate in discharge of the ‘sacred trust,’” was specifically recog- 
nized (ibid., p. 29). Having regard to this finding, the United Nations 
as a successor to the League, acting through its competent organs, must 


174 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 66 


be seen above all as the supervisory institution, competent to pronounce, 
in that capacity, on the conduct of the mandatory with respect to its in- 
ternational obligations, and competent to act accordingly. 

104, It is argued on behalf of South Africa that the consideration set 
forth in paragraph 3 of resolution 2145 (XXI) af the General Assem- 
bly, relating to the failure af South Africa to fulfil its obligations in re- 
spect of the administration of the mandated territory, called for a detailed 
factual investigation before the General Assembly could adopt resolution 
2145 (XXI) or the Court pronounce upon its validity. The failure of 
South Africa to comply with the obligation to submit to supervision and 
to render reports, an essential part of the Mandate, cannot be disputed in 
the light of determinations made by this Court on more occasions than 
one. In relying on these, as on other findings of the Court in previous 
proceedings concerning South West Africa, the Court adheres to its own 
jurisprudence. 

105. General Assembly resolution 2145 (XXI), after declaring the termi- 
nation of the Mandate, added in operative paragraph 4 “that South Africa 
has no other right to administer the Territory.” This part of the reso- 
lution has been objected to as deciding a transfer of territory. That in 
fact is not so. The pronouncement made by the General Assembly is 
based on a conclusion, referred to earlier, reached by the Court in 1950: 


“The authority which the Union Government exercises over the 
Territory is based on the Mandate. If the Mandate lapsed, as the 
Union Government contends, tha latter’s authority would equally have 
lapsed.” (1.C.J. Reports 1950, p. 133.) 


This was confirmed by the Court in its Judgment of 21 December 1962 in 
the South West Africa cases (Ethiopia v. South Africa; Liberia v. South 
Africa) (1.C.J. Reports 1962, p. 33). Relying on these decisions of the 
Court, the General Assembly declared that the Mandate having been ter- 
minated “South Africa has no ocher right to administer the Territory.” 
This is not a finding on facts, but the formulation of a legal situation. For 
it would not be correct to assume that, because the General Assembly is 
in principle vested with recommendatory powers, it is debarred from 
adopting, in specific cases within the framework of its competence, reso- 
lutions which make determinations or have operative design. 

106. By resolution 2145 (XXI) the General Assembly terminated the 
Mandate. However, lacking the necessary powers to ensure the with- 
drawal of South Africa from the Territory, it enlisted the co-operation of 
the Security Council by calling the latter’s attention to the resolution, thus 
acting in accordance with Article 11, paragraph 2, of the Charter. 

107. The Security Council responded to the call of the General As- 
sembly. It “took note” of General Assembly resolution 2145 (XXI) in 
the preamble of its resoluticn 245 (1968); it took it “into account” in 
resolution 246 (1968); in resolutions 264 (1969) and 269 (1969) it adopted 
certain measures directed towards the implementation of General Assem- 
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bly resolution 2145 (XXI) and, finally, in resolution 276 (1970), it re- 
affirmed resolution 264 (1969) and recalled resolution 269 (1969). 

108. Resolution 276 (1970) of the Security Council, specifically men- 
tioned in the text of the request, is the one essential for the purposes of 
the present advisory opinion. Before analyzing it, however, it is neces- 
sary to refer briefly to resolutions 264 (1969) and 269 (1969), since these 
two resolutions have, together with resolution 276 (1970), a combined 
and a cumulative effect. Resolution 264 (1969), in paragraph 3 of its 
operative part, calls upon South Africa to withdraw its administration 
from Namibia immediately. Resolution 269 (1969), in view of South 
Africa’s Jack of compliance, after recalling the obligations of Members 
under Article 25 of the Charter, calls upon the Government of South Africa, 
in paragraph 5 of its operative part, “to withdraw its administration from 
the territory immediately and in any case before 4 October 1969.” The 
preamble of resolution 276 (1970) reaffirms General Assembly resolution 
2145 (XXI) and espouses it, by referring to the decision, not merely of 
the General Assembly, but of the United Nations “that the Mandate of 
South West Africa was terminated.” In the operative part, after con- 
demning the non-compliance by South Africa with General Assembly and 
Security Ccuncil resolutions pertaining to Namibia, the Security Council 
declares, in paragraph 2, that “the continued presence of the South African 
authorities in Namibia is illegal” and that consequently all acts taken by 
the Government of South Africa “on behalf of or concerning Namibia 
after the termination of the Mandate are illegal and invalid.” In para- 
graph 5 the Security Council “Calls upon all States, particularly those 
which have economic and other interests in Namibia, to refrain from any 
dealings with the Government of South Africa which are inconsistent with 
operative paragraph 2 of this resolution.” 

109. It emerges from the communications bringing the matter to the 
Security Council’s attention, from the discussions held and particularly 
from the text of the resolutions themselves, that the Security Council, 
when it adopted these resolutions, was acting in the exercise of what it 
deemed to be its primary responsibility, the maintenance of peace and 
security, which, under the Charter, embraces situations which might lead 
to a breach of the peace. (Art. 1, para. 1.) In the preamble of resolu- 
tion 264 (1969) the Security Council was “Mindful of the grave conse- 
quences of South Africa’s continued occupation of Namibia” and in para- 
graph 4 of that resolution it declared “that the actions of the Government 
of South A‘rica designed to destroy the national unity and territorial in- 
tegrity of Namibia through the establishment of Bantustans are contrary 
to the provisions of the United Nations Charter.” In operative paragraph 
3 of resolution 269 (1969) the Security Council decided “that the con- 
tinued occupation of the territory of Namibia by the South African au- 
thorities constitutes an aggressive encroachment on the authority of the 
United Nations, . .. .” In operative paragraph 3 of resolution 276 (1970) 
the Security Council declared further “that the defiant attitude of the 
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Government of South Africa towards the Council’s decisions undermines 
the authority of the United Natiors.” 

110. As to the legal basis of the resolution, Article 24 of the Charter 
vests in the Security Council the necessary authority to take action such 
as that taken in the present case. The reference in paragraph 2 of this 
Article to specific powers of the Security Council under certain chapters 
of the Charter does not exclude the existence of general powers to dis- 
charge the responsibilities conferred in paragraph 1. Reference may be 
made in this respect to the Secretary-General’s Statement, presented to 
the Security Council on 10 January 1947, to the effect that “the powers 
of the Council under Article 24 are not restricted to the specific grants of 
authority contained in Chapters VI, VI, VII and XII... the Members 
of the United Nations have conferred upon the Security Council powers 
commensurate with its responsibility for the maintenance of peace and 
security. The only limitations are the fundamental principles and pur- 
poses found in Chapter I of the Charter.” 

111. As to the effect to be attributed to the declaration contained in 
paragraph 2 of resolution 276 (1970), the Court cansiders that the quali- 
fication of a situation as illegal dces not by itself put an end to it. It can 
only be the first, necessary step in an endeavour to bring the illegal situa- 
tion to an end. : 

112. It would be an untenable interpretation to maintain that, once such 
a declaration had been made by the Security Council under Article 24 of 
the Charter, on behalf of all member States, those Members would be 
free to act in disregard of such illegality or even to recognize violations of 
law resulting from it. When confronted with such an internationally un- 
lawful situation, Members of the United Nations would be expected to 
act in consequence of the declaration made on their behalf. The ques- 
tion therefore arises as to the effect of this decision of the Secvrity Council 
for States Members of the United Nations in accordance with Article 25 
of the Charter. 


113. It has been contended that Article 25 of the Charter applies only 


to enforcement measures adopted under Chapter VII of the Charter. It 
is not possible to find in the Charter any support for this view. Article 
25 is not confined to decisions in regard to enforcement action but ap- 
plies to “the decisions of the Security Council” adopted in accordance 
with the Charter. Moreover, that Article is placed, not in Chapter VII, 
but immediately after Article 24 in that part of the Charter which deals 
with the functions and powers of the Security Council. If Article 25 had 
reference solely to decisions of the Security Council concerning en- 
forcement action under Articles 41 and 42 of the Charter, that is to say, 
© if it were only such decisions which had binding effect, then Article 25 

-would be superfluous, since this effect is secured by Articles 48 and 49 
_ of the Charter. 
~ 14. It has also been contended that the relevant Security Council 
resolutions are couched in exhortatory rather than mandatory language 
and that, therefore, they do not purport to impose any legal duty on any 


any 
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State nor to affect legally any right of any State. The language of a reso- 
lution of the Security Council should be carefully analysed before a 
conclusion can be made as to its binding effect. In view of the nature 
of the powers under Article 25, the question whether they have been in 
fact exercised is to be determined in each case, having regard to the 
terms of the resolution to be interpreted, the discussions leading to it, 
the Charter provisions invoked and, in general, all circumstances that 
might assist in determining the legal consequences of the resolution of 
the Security Council. 

115. Applying these tests, the Court recalls that in the preamble of reso- 
_lution 269 (1969), the Security Council was “Mindful of its responsibility 
to take necessary action to secure strict compliance with the obligations 
entered into by States Members of the United Nations under the pro- 
visions of Article 25 of the Charter of the United Nations.” The Court 
has therefore reached the conclusion that the decisions made by the Se- 
curity Council in paragraphs 2 and 5 of resolution 276 (1970), as related 
to paragraph 3 of resolution 264 (1969) and paragraph 5 of resolution 269 
(1969), were adopted in conformity with the purposes and principles of 
the Charter and in accordance with its Articles 24 and 25. The decisions 
are consequently binding on all States Members of the United Nations, 
which are thus under obligation to accept and carry them out. 

116. In pronouncing upon the binding nature of the Security Council 
decisions in question, the Court would recall the following passage in its 
Advisory Opinion of 11 April 1949 on Reparation for Injuries Suffered in 
the Service of the United Nations: 


“The Charter has not been content to make the Organization created 
by it merely a centre ‘for harmonizing the actions of nations in the 
attainment of these common ends’ (Article 1, para. 4). It has 
equipped that centre with organs, and has given it special tasks. It 
has defined the position of the Members in relation to the Organiza- 
tion by requiring them to give it every assistance in any action under- 
taken by it (Article 2, para. 5), and to accept and carry out the de- 
cisions of the Security Council” (I.C.J. Reports 1949, p. 178). 


Thus when the Security Council adopts a decision under Article 25 in 
accordance with the Charter, it is for member States to comply with that 
decision, including those members of the Security Council which voted 
against it and those Members of the United Nations who are not members 
of the Council. To hold otherwise would be to deprive this principal 
organ of its essential functions and powers under the Charter. 

117. Having reached these conclusions, the Court will now address it- 
self to the legal consequences arising for States from the continued pres- 
ence of South Africa in Namibia, notwithstanding Security Council resolu- 
tion 276 (1970). A binding determination made by a competent organ 
of the United Nations to the effect that a situation is illegal cannot remain 
without consequence. Once the Court is faced with such a situation, it 
would be failing in the discharge of its judicial functions if it did not 
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declare that there is an obligation, especially upon Members of the United 
Nations, to bring that situation to an end. As this Court has held, re- 
ferring to one of its decisions declaring a situation as contrary to a rule of 
international law: “This decision entails a legal consequence namely that 
of putting an end to an illegal situation” (I.C.J. Reports 1951, p. 82). 

118. South Africa, being responsible for having created and maintained 
a situation which the Court has found to have been validly declared illegal, 
has the obligation to put an end to it. It is therefore under obligation to 
withdraw its administration from the territory of Namibia. By maintain- 
ing the present illegal situation, and occupying the Territory without title, 
South Africa incurs international responsibilities arising from a continu- 
ing violation of an international obligation. It also remains accountable 
for any violations of its international obligations, or of the rights of the 
people of Namibia. The fact that South Africa no longer has any title 
to administer the Territory does not release it from its obligations and 
responsibilities under international law towards other States in respect of 
the exercise of its powers in relation to this Territory. Physical contol of 
a territory, and not sovereignty or legitimacy of title, is the basis of State 
liability for acts affecting other States. 

119. The member States of the United Nations are, for the reasons given 
in paragraph 116 above, under obligation to recognize the illegality and 
invalidity of South Africa’s continzed presence in Namibia. They are 
also under obligation to refrain from lending any support or any form of 
assistance to South Africa with reference to its occupation of Namibia, 
subject to paragraph 125 below. 

120. The precise determination o: the acts permitted or allowed—what 
measures are available and practicable, which of them should be selected, 
what scope they should be given and by whom they should be applied— 
is a matter which lies within the competence of the appropriate political 
organs of the United Nations acting within their authority under the 
Charter. Thus it is for the Security Council to determine any further 
measures consequent upon the decisions already taken by it on the ques- 
tion of Namibia. In this context the Court notes that at the same meet- 
ing of the Security Council in which the request for advisory opinion 
was made, the Security Council alsa adopted resolution 283 (1970) which 
defined some of the steps to be taken. The Court has not been called 
upon to advise on the legal effects of that resolution. 

121. The Court will in consequence confine itself to giving advice on 
those dealings with the Government of South Africa which, under the 
Charter of the United Nations and general international law, should be 
considered as inconsistent with the declaration of illegality and invalidity 
made in paragraph 2 of resolution 276 (1970), because they may imply 
a recognition that South Africa’s presence in Namibia is legal. 

122, For the reasons given above, and subject to the observations con- 
tained in paragraph 128 below, member States are under obligation to 
abstain from entering into treaty relations with South Africa in all cases 
in which the Government of South Africa purports to act on behalf of or 
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. concerning Namibia. With respect to existing bilateral treaties, member 
States must abstain from invoking or applying those treaties or provisions 
of treaties concluded by South Africa on behalf of or concerning Namibia 
which involve active intergovernmental co-operation. With respect to 
multilateral treaties, however, the same rule cannot be applied to certain 
general conventions such as those of a humanitarian character, the non- . 
performance of which may adversely affect the people of Namibia. It will 
be for the competent international organs to take specific measures in 
this respect. 

123. Member States, in compliance with the duty of non-recognition im- - 
posed by paragraphs 2 and 5 of resolution 276 (1970), are under obligation 
to abstain from sending diplomatic or special missions to South Africa 
including in -their jurisdiction the territory of Namibia, to abstain from 
sending consular agents to Namibia, and to withdraw any such agents 
already there. They should also make it clear to the South African au- 
thorities that the maintenance of diplomatic or consular relations with 
South Africa does not imply any recognition of its authority with regard 
to Namibia. 

124. The restraints which are implicit in the non-recognition of South 
Africa’s presence in Namibia and the explicit provisions of paragraph 5 
of resolution 276 (1970) impose upon member States the obligation to 
abstain from entering into economic and other forms of relationship or 
dealings with South Africa on behalf of or concerning Namibia which 
may entrench its authority over the Territory. 

125. In general, the non-recognition of South Africa’s administration of 
the Territory should not result in depriving the people of Namibia of any 
advantages derived from international co-operation. In particular, while 
official acts performed by the Government of South Africa on behalf of 
or concerning Namibia after the termination of the Mandate are illegal 
and invalid, this invalidity cannot be extended to those acts, such as, 
for instance, the registration of births, deaths and marriages, the -effects 
of which can be ignored only to the detriment of the inhabitants of the 
Territory. | 

126. As to non-member States, although not bound by Articles 24 and 
25 of the Charter, they have been called upon in paragraphs 2 and 5 of 
resolution 276 (1970) to give assistance in the action which has been taken 
by the United Nations with regard to Namibia. In the view of the Court, 
the termination of the Mandate and the declaration of the illegality of 
South Africa’s presence in Namibia are opposable to all States in the 
sense of barring erga omnes the legality of a situation which is maintained 
in violation of international law: in particular, no State which enters into 
relations with South Africa concerning Namibia may expect the United 
Nations or its Members to recognize the validity or effects of such re- 
Jationship, or of the consequences thereof. The Mandate having been 
terminated by decision of the international organization in which the su- 
pervisory authority over its administration was vested, and South Africa’s 
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continued presence in Namibia having been declared illegal, it is for non- 
member States to act in accordance with those decisions. 

127, As to the general consequences resulting from the illegal presence 
of South Africa in Namibia, all States should bear in mind that the in- 
jured entity is a people which must look to the international community 
for assistance in its progress towards the goals for which the sacred trust 
was instituted. | 

128. In its oral statements and in written communications to the Court, 
the Government of South Africa expressed the desire to supply the Court 
with further factual information concerning the purposes and objectives 
of South Africa’s policy of separate development or apartheid, contending 
that to establish a breach of South Africa’s substantive international ob- 
ligations under the Mandate it would be necessary to prove that a par- 
ticular exercise of South Africa’s legislative or administrative powers was 
not directed in good faith towards the purpose of promoting to the ut- 
most the well-being and progress of the inhabitants. It is claimed by 
the Government of South Africa that no act or omission on its part would 
constitute a violation of its international obligations unless it is shown 
that such act or omission was actuated by a motive, or directed towards 
a purpose other than one to promcte the interests of the inhabitants of 
the Territory. | | 

129, The Government of South Africa having made this request, the 
Court finds that no factual evidence is needed for the purpose of de- 
termining whether the policy of apartheid as applied by South Africa in 
Namibia is in conformity with the international obligations assumed by 
South Africa under the Charter of the United Nations. In order to de- 
termine whether the laws and decrees applied by South Africa in Namibia, 
which are a matter of public record, constitute a violation of the purposes 
and principles of the Charter of the United Nations, the question of in- 
tent or governmental discretion is not relevant; nor is it necessary to in- 
vestigate or determine the effects of those measures upon the welfare of 
the inhabitants. 

130. It is undisputed, and is amply supported by documents annexed to 
South Africa’s written statement in these proceedings, that the official 
governmental policy pursued by South Africa in Namibia is to achieve a 
complete physical separation of races and ethnic groups in separate areas 
within the Territory. The application of this policy has required, as has 
been conceded by South Africa, restrictive measures of control officially 
adopted and enforced in the Territory by the coercive power of the former 
Mandatory. These measures establish limitations, exclusions or restric- 
tions for the members of the indigenous population groups in respect of 
their participation in certain types o- activities, fields of study or of train- 
ing, labour or employment and also submit them to restrictions or exclu- 
sions of residence and movement in lerge parts of the Territory. 

131. Under the Charter of the United Nations, the former Mandatory 
had pledged itself to observe and respect, in a territory having an inter- 
national status, human rights and fundamental freedoms for all without 
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distinction as to race. To establish instead, and to enforce, distinctions, 
exclusions, restrictions and limitations exclusively based on grounds of 
race, colour, descent or national or ethnic origin which constitute a denial 
of fundamental human rights is a flagrant violation of the purposes and 
principles of the Charter. 

132. The Government of South Africa also submitted a request that a 
plebiscite should be held in the Territory of Namibia under the joint 
supervision of the Court and the Government of South Africa (para. 16 
above). This proposal was presented in connection with the request to 
submit additional factual evidence and as a means of bringing evidence 
before the Court. The Court having concluded that no further evidence 
was required, that the Mandate was validly terminated and that in con- 
sequence South Africa’s presence in Nambiia is illegal and its acts on 
behalf of or concerning Namibia are illegal and invalid, it follows that it 
cannot entertain this proposal. 

133. For these reasons, 

Tue COURT 18 OF OPINION, 


in reply to the question: 


“What are the legal consequences for States of the continued pres- 
ence of South Africa in Namibia, notwithstanding Security Council 
resolution 276 ( 1970)?” 


by 13 votes to 2, 


(1) that, the continued presence of South Africa in Namibia being illegal, 
South Africa is under obligation to withdraw its administration from 
Namibia immediately and thus put an end to its occupation of the 
Territory; 


by 11 votes to 4, 


(2) that States Members of the United. Nations are under obligation to 
recognize the illegality of South Africas presence in Namibia and the 
invalidity of its acts on behalf of or concerning Namibia, and to re- 
frain from any acts and in particular any dealings with the Govern- 
ment of South Africa implying recognition of the legality of, or lend- 
ing support or assistance to, such presence and administration; 

(3) that it is incumbent upon States which are not Members of the United 
Nations to give assistance, within the scope of subparagraph (2) 
above, in the action which has been taken by the United Nations 
with regard to Namibia. 


[President ZArRULLAN KHAN agreed with the Opinion of the Court, 
but added a declaration. Separate opinions were given by Vice President 
AMMOUN, and Judges Papm.ta NERVO, PETRÉN, ONYEAMA, Di arp and 
De Castro. Judges Frrzmaurice and Gros gave dissenting opinions. 

Judge Frrzmavurice stated that “on the substantive issues in the case” 
his “principal conclusions . . . without their supporting reasoning, are:] 
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(i) Although the various mandates comprising the League of Nations 
mandates system survived the dissolution of that entity in 1946, neither 
then nor subsequently did the United Nations, which was not the Leagues 
successor in law, become invested with the supervisory function previously 
exercised by the Council of the League, as the corollary or counterpart 
of the mandatories’ obligation to render reports to it. It wes only if a 
mandated territory was placed under the United Nations trusteeship 
system (but there was no obligation to do this) that the supervisory re- 
lationship arose. No mandates at all (and not merely South Africa’s) 
were ever, as such, administered on behalf of the United Nations.‘ 

(ii) The reporting obligation also survived the dissolution of the League, 
but became dormant until such time as arrangements for reactivating it, 
comparable to those which existed under the League, and acceptable to 
the Mandatory, could be made.” J: was not automatically transformed 
into, nor ever became, an obligation owed to the United Nations, such as 
to invest the latter with a supervisory function. The Mandatory’s consent 
to what would, in effect, have been a novation of the obligation was never 
given. 

(iii) Even if the United Nations did become invested with a supervisory 
function in respect of mandates not converted into trusteeships, this func- 
tion, as it was originally conceived on a League hasis, did not include 
any power of unilateral revocation. Consequently no such power could 
have passed to the United Nations. 

(iv) Even if such a power was possessed by the Council of the League, 
the Assembly of the United Nations was not competent to exercise it, be- 
cause of the constitutional limitations to which its action as a United Na- 
tions organ was inherently subject having regard both to the basic struc- 
ture and specific language of the Charter. 

(v) Except as expressly provided in certain articles of the Charter not 
material in the present context, the Assembly's powers are limited to dis- 
cussion and making recommendations. It cannot bind the Mandatory 
any more than the Council of the League could do. 

(vi) Having regard to conclusions (i)—-(iii) above, which relate to the 
United Nations as a whole, the Security Council did not, on a mandates 
basis, have any other or greater powers than the Assembly. Its action 
could not therefore, on that basis, replace or validate defective Assembly 
action. The Security Council equally had no power to revoke the Mandate. 

+ With the exception of SW. Africa, all the various mandated territories—apart of 


course from those that had become, or became, sovereign independent States—were 
pleced under United Nations trusteeship. This did not by sny means take place all 


at once,—but eventually SW. Africa was the only one to retain mandated status. © 


However, as the Court found in its Advisory Opinion of 1950 concerning the Inter- 
national Status of South West Africa (1.C.J. Reports 1950, at p. 144), the mandatories 
were not under any legal obligation to plece mandated territories under the trustee- 
ship system. [Judge Fitzmaurice’s footnote. ] 

5 It appears that none of the mandatories rendered reports to the United Nations 
in the interval (which could be as much as about two years) before the mandated 
territory was converted into a trust territory or, in some cases, became independent. 
[Judge Fitzmaurice’s footnote.] 
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(vii) The Security Council cannot, in the guise of peace-keeping, 
validly bring about a result the true character of which consists of the 
exercise of a purported supervisory function relative to mandates. 

(viii) Even where the Security Council is acting genuinely for the 
preservation or restoration of peace and security, it has no competence as 
part of that process to effect definitive and permanent changes in terri- 
torial rights, whether of sovereignty or administration—and a mandate 
involves, necessarily, a territorial right of administration, without which it 
could not be operated. 

(ix) The “Legal consequences for States” of the foregoing conclusions 
are that the Mandate was not validly revoked by United Nations action 
in 1966 or thereafter, and still subsists;—that the Mandatory is still sub- 
ject to all the obligations of the Mandate, whatever these may be, and 
has no right to annex the mandated territory or otherwise unilaterally 
alter its status;—but that nor has the United Nations,—and that its mem- 
ber States are bound to recognize and respect this position unless and 
until it is changed by lawful means. 


Citizenship—conditions of—by descent—Immigration and National- 
ity Act of 1952 as amended 


Rocers v. BELLEL 401 U.S. 815. 
U.S. Supreme Court, April 5, 1971. 


Plaintiff, who was born in Italy in 1939, claimed United States national- 
ity by descent through his mother. His father was an Italian national. 
His mother was an American national whose citizenship status for pur- 
poses of plaintiffs action had been affirmed by residence in the United 
States for more than ten years, five of which were after her reaching the 
age of fourteen (§301(a)(7), Immigration end. Nationality Act (1952), 
66 Stat. 236; 8 U.S.C. §1401(a)(7)). Although plaintiff had visited the 
United States upon five occasions between 1948 and 1965, he had not 
remained in the country more than three months at any time. On four 
of the trips, he traveled on a United States passport; on the fifth, he used 
an Italian passport and entered as an alien visitor. Plaintiff had been 
repeatedly warned of the necessity of residing in the United States for 
five years between the ages of fourteen and twenty-eight in order to 
affirm his claim to nationality by descent (§301(b), 66 Stat. 236; 8 U.S.C. 
§1401(b)). When he applied for an American passport in 1966, he was 
notified of his loss of nationality by the American Consul at Rome. In 
the present proceedings, plaintiff sought to enjoin the Secretary of State 
from enforcing the statutory provision regarding his loss of nationality 
and requested a judgment declaring that §301(b) violated the Fifth, 
Eighth, and Ninth Amendments to the Constitution. A three-judge Dis- 
trict Court held that this section was unconstitutional on the basis of the 
Supreme Court’s rulings in Afroyim v. Rusk (387 U.S. 253 (1967); 62 
AJ.LL. 189 (1968)) and Schneider v. Rusk (877 U.S. 163 (1964); 58 
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A.J.I.L. 1014 (1964)), and granted plaintiffs motion for summary judg- 
ment, The Supreme Court revers2d this decision. 

Examining the evolution of the law regarding acquisition of nationality 
by descent up to $301, Mr. Justice Blackmun said: 


Thus, in summary, it may be said fairly that, for the most part, 
each successive statute, as applied to a foreign-born child of one 
United States citizen parent, moved in a direction of leniency for the 
child. For plaintif Bellei the statute changed from complete dis- 
qualification to citizenship upon a condition subsequent, with that 
condition being expanded ani made less onerous, and, after his birth, 
with the succeeding liberalizing provisions made applicable to him 
in replacement of the stricter statute in effect when he was born. The 
plaintiff nevertheless failed to satisfy any form of the condition. 
(401 U.S. 815, 826-827. ) 


Plaintiffs situation could be distinguished from the circumstances in 
Schneider and Afroyim, for plaintiffs in the latter cases had both lived in 
the United States for years, the questions about their nationality arising 


only because of subsequent actions consisting of residence abroad for. 


three years in the state of previcus nationality (Schneider) or voting in 
a foreign election (Afroyim). Thə Court observed: 


The central fact, in our veighing of the plaintiffs claim to con- 
tinuing and therefore currert United States citizenship, is that he 
was born abroad. He was mot born in the United States. He was 
not naturalized in the United States, And he has not been subject 
to the jurisdiction of the United States. All this being so, it seems 
indisputable that the first sentence of the Fourteenth Amendment 1 
has no application to plaintifl Bellei. He simply is not a Fourteenth- 
Amendment-first-sentence citizen. (Ibid. 827.) 


Plaintiff contended, however, that Congress did not have the power 
under the Constitution to impose a residence restriction upon a person 
who claimed nationality by desceat. The Court pointed out that no defi- 
nition of citizenship appeared in -he Constitution nor in the Amendments 
which preceded the Fourteenth. The United States had followed the 
common law rule of jus soli as modified by statute. In United States v. 
Wong Kim Ark, the Supreme Ccurt had held that the first sentence of 
the Fourteenth Amendment was “Jeclaratory of existing rights, and affirm- 
ative of existing law,” regarding žhe acquisition of citizenship (169 U.S. 
649 at 688 (1898), quoted by the Court). Commenting on this ruling, 
Mr. Justice Blackmun said: 


Thus, at long last, there emerged an express constitutional defini- 
tion of citizenship. But it was one restricted to the combination of 
three factors, each and all significant: birth in the United States, 
naturalization in the United States, and subjection to the jurisdiction 
of the United States. The d=finition obviously did not apply to any 
acquisition of citizenship by being born abroad of an American par- 
ent. That type, and any othe! not covered by the Fourteenth Amend- 


1 Art. XIV, §1: “All persons born or naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the United States and of the State wherein 
they reside.” 
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ment, was necessarily left to proper congressional action. (401 U.S. 
815 at 830; emphasis by Court.) 


In the Court’s opinion, Congress’ establishmeni of the condition to which 
plaintiff objected was not an “unreasonable, arbitrary, or unlawful” (ibid. 
831) exercise of power, and so it could not be attacked as unconstitutional. 
The Court continued: 


4, The solution to the dual nationality dilemma provided by the 
Congress by way of required residence surely is not unreasonable, 
It may not be the best that could be devised, but here, too, we cannot 
say that it is irrational or arbitrary or unfair. Congress first has im- 
posed a condition precedent in that the citizen parent must have 
been in the United States or its possessions not less than 10 years, 
at least five of which are after attaining age 14. It then has im- 
posed, as to the foreign-born child himself, the condition subsequent 
as to residence here. The Court already had emphasized the im- 
portance of residence in this country as the talisman of dedicated 
attachment, Weedin v. Chin Bow [274 U.S. 657, 666-667 (1927), 


cited by Court]... . The same policy is reflected in the required 
reer ‘ residence here for aliens seeking naturalization. 8 U.S.C. 
l a 


5. We feel that it does not make good constitutional sense, or 
comport with logic, to say, on the one hand, that Congress may impose 
a condition precedent, with no constitutional complication, and yet 
be powerless to impose precisely the same condition subsequent. Any 
such distinction, of course, must rest, if it has any basis at all, on 
the asserted “premise that the rights of citizenship of the native born 
and of the naturalized person are of the same dignity and are co- 
extensive,” Schneider v. Rusk, 377 U.S., at 165, and on the announce- 
ment that Congress has no “power, express or implied, to take away 
an American citizens citizenship without his assent,” Afroyim v. 
Rusk, 387 U.S., at 257. But, as pointed out above, these were utter- 
ances bottomed upon Fourteenth Amendment citizenship and that 
Amendment’s direct reference to “persons born or naturalized in the 
United States.” We do not accept the notion that those utterances 
are now to be judicially extended to citizenship not based upon the 
Fourteenth Amendment and to make citizenship an absolute. That 
it is not an absolute is demonstrated by the fact that even Fourteenth 
Amendment citizenship by naturalization, when unlawfully procured, 
may be set aside. Afroyim v. Rusk, 387 U.S., at 267, n. 23. 

6. A contrary holding would convert what is congressional generos- 
ity into something unanticipated and obviously undesired by the 
Congress. Our National Legislature indulged the foreign-born child 
with presumptive citizenship subject to subsequent satisfaction of 
a reasonable residence requirement, rather than to deny him citizen- 
ship outright, as concededly it had the power to do, and relegate 
the child, if he desired American citizenship, to the more arduous 
requirements of the usual naturalization process... . (401 U.S. 815, 
833-835. ) 


In the Court’s opinion, plaintiff was not relegated to “second-class citizen- 
ship” (ibid. 835) nor was he left stateless by the imposition of the resi- 
dence requirement. _ 

Mr. Justice Black, in a dissenting opinion in which he was joined by 
Justices Douglas and Marshall, said that the majority’s decision overruled 
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Afroyim v. Rusk by holding that an American could be involuntarily di- 
vested of his citizenship by act of Congress which would be Constitutional 


as long as it met the tests of not being unreasonable, arbitrary, irrational, _ 


or unfair. In his opinion, plaintiff was “constitutionally speaking, ‘natu- 
. alized in the United States.” (Ibid. 839.) To hold, as the majority 
did, that citizenship must be acquired within the United States, thereby 
precluding its acquisition while abroad, was a “narrow and extraordinarily 
technical reading of the Fourteenth Amendment... .” (Ibid. 843.) The 
phraseology of the first sentence, “born or naturalized in the United 
States,” could be interpreted to mean born “within” the country or natu- 
ralized “into” it (ibid.). The legislative history of the Amendment in- 
dicated that the original wording was “born in the United States or 
naturalized by the laws thereof.” (Ibid.; emphasis by Court.) Mr. Jus- 
tice Black said: | 


The majority takes the position that Bellei, although admittedly a 
citizen of this country, was not entitled to the protections of the 
Citizenship Clause. I would not depart from the holding in Afroyim 
that every American citizen has Fourteenth Amendment citizenship. 
Bellei, as a naturalized American, is entitled to all the rights and 
privileges of American citizenship, including the right to keep his 
soa until he voluntarily renounces or relinquishes it. (Ibid. 


Mr. Justice Brennan also wrote a dissenting opinion in which he was 
joined by Mr. Justice Douglas. He said: 


Concededly petitioner was a citizen at birth not by constitutional 


right, but only through operation of a federal statute. In the light 
of the complete lack of rational basis for distinguishing among citi- 
zens whose naturalization was carried out within the physical bounds 
of the United States, and those, like Bellei, who may be naturalized 
overseas, the conclusion is compelled that the reference in the Four- 
teenth Amendment to persons “born or naturalized in the United 
States” includes those naturalized through operation of an Act of 
Congress, wherever they may be at the time. Congress was there- 
fore powerless to strip Bellei of his citizenship: he could lose it only 
if he voluntarily renounced or relinquished it. Afroyim v. Rusk, 
387 U.S. 253 (1967). (Ibid. 845.) 


Extradition—political offender—effect of Protocol Relating to the 
Status of Refugees, 1967 


Nicosia vo, Wain. 442 F.2d 1005. 
U.S. Court of Appeals, 5th Cir., April 6, 1971. 


Panama requested the extradition of Nicosia from the Canal Zone on a 
charge of obtaining improper mortgage financing from the Social Security 
Bank of Panama while he was serving as a member of the administration 
of President Arias. In a habeas corpus proceeding, petitioner argued 
that his extradition was being sought for political reasons and that he 
was protected by the Protocol Relating to the Status of Refugees of 1967 
(19 U.S. Treaties 6223; T.LA.S., No. 6577). The District Court denied 


F da 
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his application and held that Panama had met the treaty and statutory 
requirements for extradition from the Canal Zone (Art. XVI, Isthmian 
Canal Convention of 1903, 33 Stat. 2234; 6 Canal Zone Code §5081). 
The court refused to deal with the applicability of the Refugee Protocol 
on the ground that this issue should be decided by the Governor of the 
Canal Zone. On appeal, the Court of Appeals vacated the decision below 
and remanded the case for consideration of the applicability of the Refugee 
Protocol to the extradition request. 
In a per curiam opinion, the Court of Appeals said: 

Notwithstanding our affirmance of this conclusion [that the extra- 
dition request was in order], it is necessary to remand these pro- 
ceedings for additional findings in light of the State Department's 
recent application of the 1967 United Nations Protocol Relating to 
the Status of Refugees (19 U.S.T. 6223, T.LA.S., No. 6577). In three 
unrelated cases which arose after the rendition of the district court’s 
judgment in these proceedings, our government delivered notes? to 
the Republic of Panama declaring that even though Panama is not a 
party to the Refugee Protocol, the United States intends to enforce 
the terms of that protocol and to deny extradition in cases in which 
it is demonstrated that a fugitive’s life or freedom would be threatened 
on acecunt of his political opinion.? (442 F.2d 1005 at 1006.) 


The court observed that in the case on appeal the United States had 
stated that the Protocol applied to the Canal Zone, but had urged that 
petitioner was not protected by it because of the exception in Article 1 F 
which provided that the convention 


shall not apply to any person with respect to whom there are serious 
reasons for considering that: ... (b) he has committed a serious non- 
political crime outside the see, of refuge prior to his admission 
to that country as a refugee. (Ibid., footnote by court.) 
In the opinion of the court, the District Court was obliged to determine 
whether the extradition request came within this exception. 


Nationality—expatriation—native-born United States national—avoid- 
ance of service in armed forces in time of war or national emergency 


JOLLEY V. IMMIGRATION AND NATURALIZATION SERVICE. 441 F.2d 1245. 
U.S. Court of Appeals, 5th Cir., April 12, 1971; certiorari denied, Nov. 
9, 1971, 404 U. S. 946. 


Petitioner, a native-born American national, was classified in category 
II-S (student deferment) by his Selective Service System Local Board. 
He then went to Canada. Notifying the Board of his change of residence 
and status, he requested classification as a conscientious objector (cate- 
gory I-O). The Board thereupon classified him as I-A (available for in- 

1 “Notes from the United States Government to the Republic of Panama dated 
July 10, 1970, and August 11, 1970, relating to the request and delivery of Panamanian 
citizens Silvera, Sanjur, and Nenzen Franco.” (Footnote by court; other footnotes 
renumbered or omitted. ) 

2The court pointed out that extradition arrangements in the Canal Zone do not 
provide an exception for the political offender. (Footnote by court.) 


188 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 66 


duction). Petitioner then executed an Oath of Renunciation of United 
States citizenship before the United States Consul at Toronto. He noti- 
fied the Local Board about this action and returned his Selective Service 
Registration Certificate and Notice of Classification. The Board ordered 
him to report for induction upon two occasions thereafter, but he did not 
do so. Some months later, petitioner returned to the United States with- 
out a visa. Deportation proceedings were immediately commenced against 
him on the ground that he was an alien excludable at time of entry ($241 
(a)(1), Immigration and Nationality Act (1952), 66 Stat. 204; 8 U.S.C. 
$1251(a)(1)). The immigration euthorities offered two bases for their 
action: petitioner had entered the United States without a visa (§212 
(a)(2), 66 Stat. 183; 8 U.S.C. §1182(a)(20)), and he had originally 
left the United States or remained abroad in order to avoid or evade 
training in the armed services in time of war or national emergency 
(§212(a)(22), 66 Stat. 184; 8 U.S.C. §1182(a)(22)). Following an ad- 
ministrative hearing, a Special Inquiry Officer held that petitioner was 
excludable on both counts. This Cecision was affirmed by the Board of 
Immigration Appeals. On review in the Court of Appeals, the decision 
of the immigration authorities was affirmed. 

The principal question before the court was whether petitioner’s act 
of expatriation was voluntary or whether, as he contended, it was brought 
about by duress, that is, as a result of his effort to avoid violating the 
Selective Service Act. Petitioner relied upon Nishikawa v. Dulles (356 
U.S. 129 (1958); 52 AJ.LL. 787 (1958)), in which the Supreme Court 
had held that where a person had dual Japanese and American citizen- 
ship, his conscription into the Japanese Army during the Second World 
War did not constitute voluntary renunciation of his American citizenship 
because penal sanctions would have been imposed upon him if he had 
refused to serve. Holding that Nishikawa was distinguishable from 
petitioner’s situation, Judge Goldberg said: 


While we accept the assertion that Jolley’s abhorrence of the Selec- 
tive Service laws caused him a3 apostatize himself, he cannot equate 
that abhorrence with coercion sufficient to render his renunciation 
involuntary as a matter of law. Dislike for the law does not in and 
of itself compose coercion; subjective detestation cannot be meta- 
morphosed into duress. Jolley’s Hobson’s choice, if it be deemed 
such, was self-generated. The compulsion he felt to renounce his 
citizenship was of his own design. But opportunity to make a de- 
cision based upon personal choice is the essence of voluntariness. 
Such a choice was unavailable to Nishikawa, for he was forced by 
Japanese penal law to engage in what was then termed an expatriat- 
ing act. The duress he felt was not of his own making. Jolley’s 
expatriating act, on the other hand, was not compelled by law. He 
had the alternative to obey the dictates of the Selective Service Sys- 
tem, an alternative he found impossible solely because of his own 
moral code. His renunciation was therefore the product of personal 
choice and consequently voluntary. (441 F.2d 1245 at 1250.) 


It followed that petitioner had alier: status for the purpose of the appeal 
of the deportation order. 
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Petitioner then contended that as an alien married to an American citi- 
zen, he could not be deported if “otherwise admissible at time of entry,” 
even where entry had been achieved by misrepresentation or fraud (§241 
(£), 75 Stat. 655; 8 U.S.C. §1251(f)). The Immigration Service objected 
to this line of argument on the ground that this provision was limited 
to the situation in which a visa was obtained illegally, whereas petitioner 
had never been in possession of a visa and that he was not “otherwise 
admissible” because he had sought to evade military service. The court 
refused to deal with the problem of statutory construction involved in 
the visa issue, having regard to the Supreme Court’s holding in Immigra- 
tion and Naturalization Service v. Errico (385 U.S. 214 (1966)), but 
found that this contention failed on the second poini. | 

Judge Rives, dissenting, took the view that as a genuine issue of ma- 
terial fact had been raised as to whether petitioner had been expatriated, 
the case shculd be transferred to the District Court for a hearing on this 
issue. He said: 


The majority treats the issue too narrowly when it inquires simply 
whether petitioners formal renunciation was made under duress. 
That attaches undue importance to the Act of Congress providing 
for loss of nationality by making a forma! renunciation, whereas the 
vital question is the intention on the part of the citizen himself. 
Afroyim v. Rusk, 1967, 387 U.S. 253, 264, 87 S.Ct. 1660, 18 L.Ed.2d 757. 

It would be unworthy of our Government simply to elect the much 
harsher penalty of deportation, which will leave the petitioner “with- 
out the protection of citizenship in any country in the world” (387 
U.S. 268). Petitioner will be an outcast for the rest of his life, beyond 
the par oui power even of the President. Such an election on 
the part of the Government should not receive the sanction of this 
Court—certainly not without the thorough hearing de novo of his 
claim to be an American citizen provided by 8 U.S.C. §1105a (a)(5). 
(441 F.2d 1245 at 1256-1257.) 


Sovereign immunity—restrictive theory—consular immunity—Vienna 
Convention on Consular Relations, 1963—treaties—interpretation— 
effective date 


HEANEY vo. THe GOVERNMENT OF SPAIN AND ADOLPHO Gomero. 445 
F.2d 501.* 
U.S. Court of Appeals, 2nd Cir., July 2, 1971. 


Plaintiff brought an action against defendants, the Government of Spain 
and the Consul General of Spain at New York, for breach of contract and 
for allegedly tortiously inducing plaintiff to enter a contractual trans- 
action to the execution of which defendants were not fully committed. 
Plaintiff asked $100,000 damages on each count. The purported con- 
tract provided that for a fee of $50,000 plaintiff, a lawyer, would under- 
take an international campaign to publicize “. . . British suppression of 
civil rights in Northern Ireland and the lack of free elections in that area” 


* Digest from text provided by Robert D. Hayton, Esq. 
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(445 F.2d 501 at 502), with a view to advancing defendants’ efforts to 
oust the United Kingdom from control of Gibraltar. In his complaint 
plaintiff asserted that defendants’ proposition was “outside the scope and 
authority of diplomatic activities in the United States” (ibid. 502) and 
beyond the authority of a consular officer. Defendants moved to dis- 
_ miss the complaint for want of jurisdiction, asserting the sovereign im- 
munity of the Government of Spain and the consular immunity of the 
Consul General. The District Court grented defendants’ motion. The 
Court of Appeals affirmed this order. 

The thrust of appellant’s argument was that no immunity attached to 
either respondent in the instant action because of the nature and pur. 
pose of the contract. On the one hand, as a commercial transaction, it 
was not protected by sovereign immunity. On the other hand, the ob- 
jective of the contract, which was essentially to “cause trouble for another 
government friendly to the United States, namely Great Britain” (ibid. 
503), precluded protection by the immunity accorded the Spanish Gov- 
ernment for its official activities in the United States. 

Chief Judge Friendly observed az the outset that the status of the con- 
tract was governed by the holding in Victory Transport, Inc. v. Comisaria 
General de Abastecimientos y Transporte (336 F.2d 354 (2d Cir., 1964), 
cert. denied, 381 U.S. 934 (1965), cited by court; 59 A.J.LL. 388 (1965) ), 
in which the same court had concluded that, following the restrictive 
theory of sovereign immunity, a claim of sovereign immunity would be 
generally limited to five categories of state acts: “internal administrative 
acts, such as expulsion of an alien; legislative acts, such as nationalization; 
acts concerning the armed forces; acts concerning diplomatic activity; 
public loans.” (336 F.2d 354 at 360, cited by court; 445 F.2d 501 at 503.) 
Regarding the instant case, the court said: 


The act here in question—-a contract by one government with an 
individual who agrees to generate adverse publicity against another 
in the contracting nation’s hope that this will aid its initiatives to 
oust the second government from an area in which the contracting 
nation has a putative national interest—rather clearly falls within the 
fourth category of “strictly political cr public acts” noted in Victory 
Transport (“acts concerning diplomatic activity”). The view that all 
contracts, regardless of their purpose, should be deemed “private” 
or “commercial” acts would lead to the conclusion that a contract by 
a foreign government for the purchase of bullets for its army or for 
the erection of fortifications do not constitute sovereign acts—a re- 
sult we viewed as “rather astonishing” in Victory Transport, 336 F.2d 
at 359. Hence, unless and until we are instructed otherwise, see 336 
F.2d at 360, our inquiry will continue to be governed by the criteria 
noted above, and under these criteria appellant’s contention that his 
contract constitutes a “commercial transaction” must be rejected.? 
(445 F.2d 503-504. ) 


1“In a letter dated May 24, 1971, we invited the State Department to submit its 
views on the questions presented by this case. The Department has not even ac- 
knowledged our letter.” Footnote by court, 445 F.2d 501 at 503. Other footnotes 
by court omitted. 
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The court continued: 


We are likewise unable to accept appellants alternative conten- 
tion that even if the acts in question may be characterized as politi- 
cal, they are political acts of a sort which are incompatible with the 
appropriate exercise of diplomatic functions by a foreign sovereign 
in this country and therefore unprotected by whatever immunity 
Spain might otherwise enjoy. Since appellant has referred us to no 
law, treaty, State Department directive, or other expression of official 
views proscribing actions such as those allegedly undertaken by the 
Spanish Government, and we have found none, there would appear 
to be no basis for appellant's major premise. But even assuming there 
were some basis for it, we are not persuaded that the suggested 
conclusion would follow. At least insofar as the political acts 
which appellant seeks to subject to the court's scrutiny are those of 
the sovereign itself, it would be curious indeed if the application of 
a doctrine designed to avoid embarrassment for those responsible for 
the conduct of our foreign relations were made to depend on a 
judicial determination of the propriety of such acts in the light of the 
court’s understanding of our diplomatic objectives. Rather, to con- 
dition a foreign sovereign’s immunity on the outcome of a preliminary 
judicial evaluation of the propriety of its political conduct, with the 
attendant risks of embarrassment at the highest diplomatic levels, 
would frustrate the very purpose of the doctrine itself. In light of 
these considerations, it is not surprising to find that, absent waiver, 
the only recognized exceptions to the “restrictive” theory of sovereign 
immunity appear to involve suits concerning (1) “commercial ac- 
tivity,” ... and (2) certain actions to obtain possession or to estab- 
lish an interest in movable or intangible property, or immovable prop- 
erty located in the forum state. ALI, Restatement of Foreign Rela- 
tions Law of the United States $§65, 68, 69 and comments thereto 
(1965). Appellant has referred us to no authority and proffered no 
persuasive reasons that would provide the basis for still a further 
exception. (445 F.2d 501 at 504.5 


With regard to appellant’s argument that the Consul General had ex- 
ceeded his consular authority by entering the alleged contract, Chief ` 
Judge Friendly quoted Article 5(m) of the Vienna Convention on Consular 
Relations: 


[Consular functions consist in:] performing any other functions en- 
trusted to a consular post by the sending State which are not pro- 
hibited by the laws and regulations of the receiving State or to which 
no objection is taken by the receiving State or which are referred to 
in the international agreements in force between the sending State 
and the receiving State. (445 F.2d 501 at 505, quoted by court; 596 
U.N. Treaty Series 261.) 


The court then said: 


Other than Heaney’s conclusory assertion that Gomero’s activities 
“were incompatible with the exercise of consular functions,” he points 
to nothing which would suggest that these alleged activities would 
not be embraced by the catchall definition quoted above, and such 
a narrow reading of the treaty would be inconsistent with its appar- 
ent purpose to eliminate the last vestiges of the notion that a consul 
was simply a “commercial representative” . . . Furthermore, since the 
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State Department has ample means for dealing with consular officials 
whose activities it finds unacceptable, see, e.g, Vienna Convention 


on Consular Relations Art. 23 (“Persons declared ‘non grata”), it” — 


would hardly be appropriate, in the face of such a broadly worded 
provision as Art. 5(m), for the court to second-guess the State De- 
partment in this regard for purposes of determining whether consular 
immunity exists. (445 F.2d 501 at 505.) 


Appellant finally contended that the convention was not applicable in 
this case because it was ratified ky the United States after the alleged 
contract was concluded. Observing that there was some question as to 
the dates of conclusion and breach of the contract, the court said: 


However, even if we were to assume arguendo that the Convention 
is not applicable as controlling Jaw to causes of action that had ac- 
crued prior to its ratification, the signature of the United States to 
the Convention on April 24, 1963, has at least the effect of an ex- 
pression of State Department policy, and the Supreme Court has 
instructed that “[i]t is . . . nct for the courts to deny an immunity 
which our government has seen fit to allow, or to allow an immunity 
on new grounds which the government has not seen fit to recognize.” 
(Republic of Mexico v. Hoffman, 324 U.S. 30, 35 (1945), quoted by 
court; 445 F.2d 505-506. } 


Territorial sea—limit of jurisdiction of State of California over Santa 
Monica Bay 


Prope v. Forericu. 14 Cal.App.3d Supp. 6; 92 Cal. Rptr. 481. 
Appellate Dept., Superior Ct., Los Angeles County, Cal., Dec. 31, 1970. 


Defendants were charged with violations of §8603 of the California Fish 
and Game Code which forbade fishing with purse seine nets within a 
fish and game district located shoreward of the headlands of Santa Monica 
Bay, at a point more than three miles but less than nine miles from the 
low watermark on the adjacent coast. Defendants moved to dismiss, 
challenging the constitutionality o7 §8603, and contending that the al- 
leged violations had taken place within waters under Federal control. 
The trial court granted defendants’ motion. On appeal, this decision was 
reversed and remanded for further proceedings not inconsistent with the 
opinion of the Appellate Departmen: of the Superior Court. 

Judge Vasey pointed out that in People v. Stralla the Supreme Court 
of California had held that Santa Monica Bay was within the boundaries 
of the State (14 Cal.2d 617, 96 P.2d 941 (1939), cited by court). The 
question now was whether this determination had been expressly or im- 
pliedly overturned by the United States Supreme Court in United States 
v. California (381 U.S. 189 (1965); 59 A.J.LL. 930 (1965)). The court 
was satisfied that the rule of Stralla was not adversely affected by United 
States v. California, for the latter was not concerned with the political 
boundaries of the State but only with the limits of the property rights of 
the State in lands and natural resources beneath the navigable waters 
within the State’s boundaries. The court concluded that the State had 
jurisdiction over defendants’ illegal ects of fishing in Santa Monica Bay. 
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Unitep Krnepom Case NOTE 


Extradition—Fugitive Offenders Act, 1967—diplomatic immunity— 
third state—Vienna Convention on Diplomatic Relations, 1961— 
Convention on Special Missions, 1970—double criminality—political 
offense 


REGINA V. GOVERNOR OF PENTONVILLE Prison, Ex Parte Teya. [1971] 
2 W.L.R. 816. 

Queen’s Bench Division, January 19, 1971. 

Petition for leave to appeal to House of Lords dismissed sub nom. 
Teja v. Governor of Pentonville Prison, [1971] 1 W.L.R. 678 (Feb. 
24, 1971). 


In a habeas corpus proceeding, applicant, an Indian national, challenged 
his detention pending his extradition to India on a charge of committing 
breach of trust through conversion to his own use of funds belonging to 
the companv of which he was chairman. When suspicions regarding his 
activities arose in India, applicant left the country for the United States. 
India began extradition proceedings in the United States, whereupon ap- 
plicant, who was being held on bail, fed to Costa Rica. India’s extradi- 
tion request to Costa Rica was denied by the President acting on the 
advice of the Supreme Court. Thereafter, applicant was appointed eco- 
nomic adviser to the Costa Rican Ministry of Industry and Commerce. He 
was issued a diplomatic passport together with a general letter of credence 
on which he traveled in Western Europe. On the second of two trips 
to the United Kingdom, he was arrested in pursuance of India’s request 
for his extradition. After a hearing, the Chief Magistrate at Bow Street 
held that a prima facie case had been made, so that applicant was prop- 
erly held for extradition. Teja’s application for a writ of habeas corpus 
was dismissed by the Queen’s Bench Division. 

At the outset, it was argued on behalf of accused that he could not be 
detained in the United Kingdom because he enjoyed diplomatic immunity. 
According to the Diplomatic Privileges Act 1964 (§4, 12 & 13 Eliz. 2, 
c. 81),1 diplomatic status must be certified by the Foreign Office. In re- 
sponse to an inquiry by the court, the Foreign Office reported that ap- 
plicant was not accredited to the Court of St. James. Moreover, he was 
not shown to be a member of the staff of the Costa Rican Embassy at 
London. In pursuance of this point, it was then contended that posses- 
sion of the letter of credence, which was attached to his diplomatic pass- 
port, conferred the status of head of mission on applicant and that as soon 
as he entered the United Kingdom he should have been assured of his 
enjoyment of diplomatic immunity according to Article 39(1) of the 1961 
Vienna Convention on Diplomatic Relations which provides: 


Every person entitled to privileges and immunities shall enjoy them 
from the moment he enters the territory of the receiving state on pro- 


1 Schedule 1 of this Act incorporates Arts. 1, 22-24, 27-40 of the 1961 Vienna 
Convention on Diplomatic Relations, 
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ceeding to take up his post.... ([1971] 2 W.L.R. 816 at 822, quoted 
by court. ) 


Citing Fenton Textile Association Ltd. v. Krassin ({1921] 38 T.L.R. 259, 
261), Lord Parker, C.J., said: 


certainly in the case of an ambassador it is implicit that he cannot 
come to this country claiming immunity until his presence has been 
indicated as persona grata in this country, and the same it seems to 
me is true of any diplomatic agent of whatever status. ([1971] 2 
W.L.R. 816 at 823.) 


Observing that the Vienna Convention was obviously designed to apply 
to permanent diplomatic missions in view of the conclusion in 1970 of 
the Convention on Special Missions (Cmnd. 4300, cited by court), and 
that applicant: was apparently engaged in commercial negotiations rather 
than negotiations with governments, the court concluded that he was 
not protected by Article 39(1) of the former nor was he protected by the 
latter as it was not in force for the United Kingdom. 

In an alternative argument based upon the Vierna Convention, it was 
suggested that the accused qualified for diplomatic immunity under Ar- 
ticle 40 which provides: 


If a diplomatic agent passes through or is in the territory of a third 
state, which has granted him a passport visa if such visa was neces- 
sary, while proceeding to take up or te return to his post, or when 
returning to his own country, the third state shall accord him inviol- 
ability and such other immunities as may be required to ensure his 
transit or return. ([1971] 2 W.L.R. 816 at 824, quoted by court. ) 


The Costa Rican Chargé d'Affaires at London, in a letter to the Foreign 
Office, had described applicant as economic counselor to the Costa Rican 
Embassy in El Salvador. No evidence was offered, however, of his ac- 
creditation to that mission. The letter of credence attached to applicant’s 
diplomatic passport indicated that he was going to be accredited as eco- 
nomic counselor to the Costa Rican Embassy in Switzerland. He had 
come to the United Kingdom from Geneva and proposed to return there. 
Lord Parker pointed out, however, that applicant had not as yet been 
accredited as economic counselor to the Costa Rican Embassy in Switzer- 
land, and he added: 


In fact Costa Rica has no embassy in Switzerland, and there is no 
evidence of any form of diplomatic position he could be said to be 
going to in Geneva; there is no evidence that he had been accepted as 
such by the Swiss Government. (Ibid. 825.) 


It followed that applicant had no claim under Article 40 of the Vienna 
Convention. 

An attempt was made to plead that the extradition request was res 
judicata in view of the fact that it had been heard and decided by the 
Supreme Court of Costa Rica. Lord Parker disallowed this argument on 
the ground that, whereas the Costa Rican court had found that the acts 
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charged were not offenses under Costa Rican law, the issue here was 
whether. the acts were offenses under British law. The decision of the 
Costa Rican court would not be res judicata in this situation. 

There was some question as to whether a prima facie case had been 
made as to certain of the charges included in the extradition request, in 
particular, whether applicant as chairman of the company could be de- 
scribed as “agent” within the terms of §409 of the Indian Penal Code 
concerning “criminal breach of trust in respect of that property” (ibid.) 
entrusted to his care. Lord Parker adopted the definition of “agent” laid 
down by the Supreme Court of India in R. K. Dalmia v. Delhi Adminis- 
tration ([1962] 49 A.LR. (S.C) 1821; cited by court), which subsumed 
the chairman of a company under the term “agent.” A question was also 
raised as to whether the offenses alleged under §409 met the requirement 
of double criminality under §3(1)(c) and Schedule 1 of the Fugitive 
Offenders Act 1967 (15 & 16 Eliz. 2, c. 68) because the type of fraud with 
which applicant was charged was not specifically known to English law. 
Lord Parker was satisfied that the terms of §3(1)(c) were complied with. 
He said: 


For my part it seems to me that paragraph (c) is dealing with the 
case not uncommon where the offence alleged comes within one of 
the descriptions given in the Schedule but that the particulars given 
of that offence show that it could not be an offence in this country. 
A typical example of that is a charge of false pretences contrary to 
some foreign law, clearly an offence within the Schedule, and yet if 
the particulars went on to allege a future representation then under 
paragraph (c) the act alleged would not constitute an offence. 
( [1971] 2 W.L.R. 816 at 828. ) | 


Applicant also argued that his extradition was being sought for the 
purpose of prosecuting him for offenses of a political character or for his 
political opinions in violation of §4 of the Fugitive Offenders Act. Al- 
though there was evidence that applicant’s activities in India had been 
the subject of considerable public attention there as well as “acute politi- 
cal controversy” (ibid. 829), Lord Parker concluded that nothing adduced 
by applicant seemed | 


to go anywhere near bringing him within section 4 as a man whose 
political opinions are such that the prosecution should seek to punish 
him for political views, or that by reason of his political views or 
opinions he will not get a fair trial in India. I am quite prepared 
to give the words “political opinion” the widest poble interpreta- 
tion in this connection, but I utterly fail to see how either paragraphs 
(b) or (6), i section 4 (1) have any application to the facts of this 
case. ; 


A plea of passage of time as a bar to extradition was ruled out on the 
ground that the delay was not the fault of the Government of India but 
could be mainly attributed to the applicant. In the opinion of the court, 
this delay with attendant publicity to the case in India would not preju- 
dice an Indian court against applicant. 
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CURRENT DEVELOPMENTS, 1971 


Carl Zeiss Stiftung v. V.E.B. Carl Zeiss Jena, 433 F.2d 686 (2d Cir., Nov. 
2, 1970), 65 A.J.I.L. 611 (1971): cert. den. sub nom. V.E.B. Carl Zeiss 
Jena v. Carl Zeiss Stiftung, 403 U.S. 905 (June 7, 1971). 

Gooch v. Clark, 433 F.2d 74 (9th Cir., Sept. 8, 1970), 65 A.J.I.L. 618 
(1971); cert. den. sub nom. Gocch v. Mitchell, 402 U.S. 995 (May 24, 
1971). 

Oliner v. Canadian Pacific Reilway Co., 311 N.Y.S.2d 429 (Supreme Court, 
App. Div., First Dept., New York, June 9, 1970), 65 A.J.1.L. 205 (1971); 
afd., 318 N.Y.S.2d 745 (Court of Appzals, New York, Dec. 10, 1970). 

Ramm v. Ramm, 310 N.Y.S2d 111 (Supreme Court, App. Div., Second 
Dept., New York, April 13, 1970), 65 A.J.I.L. 207 (1971); motion to dis- 
miss appeal den., 314 N.Y.S.2d 1001 (Court of Appeals, New York, Sept. 
24, 1970). 

Schieffelin & Co. v. United. States, 424 F.2d 1396 (U.S. Ct. of Customs 
and Patent Appeals, April 23, 1970), 65 A.J.I.L. 208 (1971); cert. den., 
400 U.S. 869 (Oct. 19, 1970); rehearing den., 400 U.S. 1002 (Jan. 11, 
1971). 

Silverman v. Rogers, 437 F.2d 102 (Ist Cir., Dec. 30, 1970), 65 A.J.LL. 
831 (1971); cert. den., 402 J.S. 983 (May 17, 1971). 

Stegeman v. United States, 425 F.2d 984 (9th Cir., April 22, 1970), 65 
A.J.I.L. 211 (1971); cert. den., 400 U.S. 837 (Oct. 12, 1970). 

United States ex rel. Stone v. Robinson, 309 F.Supp. 1261 (W.D. Pa., 
Jan. 23, 1970), 64 A.J.I.L. 955 (1970); affd., 431 F.2d 548 (3d Cir., 

May 26, 1970), rehearing den., ibid. (June 16, 1970). 
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Book Review Editor 


International Law in the Twentieth Century. Edited by Leo Gross. New 
York: Appleton-Century-Crofts, 1969. pp. xvi, 1011. $15.00, cloth; 
$5.85, paper. 


Writing in 1956 in a piece reprinted as the Introduction to this volume, 
Dr. George A. Finch remarked that the American Society of International 
Law from the beginning “has adhered to the practice of remaining an 
open forum for the discussion of all sides of controversial questions and 
of not adopting resolutions that migbt be interpreted as binding upon its 
members.” The preface to this nicely produced sixtieth-anniversary vol- 
ume points with justified pride to the wealth of material made available 
over the years through the studies and publications supported by the 
American Society of International Law. Since its inception the Journal 
of the Society has provided a regular flow of long articles, commentary, 
case notes, bibliographical material, and texts of treaties and other docu- 
ments. The Supplements to the Journal include the learned and authori- 
tative volumes which embody the outcome of the Harvard Research 
projects. It is fitting therefore that the commemoration of the first sixty 
years should take the form of a volume intended to be “a useful tool for 
the study of international law, and thus a stimulus for the ideal and pro- 
gressive realization of a world legal order.” 

The American Journal has always had a backbone of internationalism 
and a constructive approach to problems of international organization. 
Since it has been indeed an open forum, and much concerned with con- 
temporary events, its pages have provided a platform equally for the 
statesman and the scholar (not that these categories are mutually ex- 
clusive), the technician and the publicist, the chauvinist and the pacifist. 
The great thing has been an editorial policy which has steered a course 
between a major concern with contemporary issues and the danger of 
filling pages with the ephemeral and the glib, unresearched, reaction. 
The best type of contribution in the Journal and the Proceedings has been 
the substantial article which develops a fundamental theme or general 
point and not infrequently does this in relation to some contemporary 
event or problem which is examined, allowing for the obvious difficulties 
of writing recent history, with care and a reasonable degree of detachment. 

The volume under hand consists of a judicious selection of this kind 
of article and has a reasonable consistency of quality. The selection was 
done by a Committee drawn from the Board of Editors (Richard R. Bax- 
ter, Herbert W. Briggs, Charles G. Fenwick, Leo Gross (Chairman), and 
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Oliver J. Lissitzyn), with the assistance of William W. Bishop, Jr., the 
then Editor-in-Chief. The Committee has presented a collection repre- 
sentative both of pieces of historical interest and of pieces of enduring 
interest, but with more liberal inclusion of the latter category. Other 
criteria appear to have been concern with the study of contemporary in- 
ternational law rather than international crganization and procedures for 
the settlement of disputes, and a desire to exclude the more narrow and 
specialized articles, definitive though they might be. Thus there is only 
one piece on the constitutional problems of the United Nations and only 
one on the inter-American system. Some pieces devoted to the Inter- 
national Court are, however, included in Part X, “Organizations and 
Institutions.” 

A few pre-1914 articles appear. From this period we are given Luis 
Drago on “State Loans in their Relation to International Policy” (Vol. 1, 
p. 692 (1907) ); Elihu Root on “The Sanction of International Law” (Vol. 
2, p. 451 (1908) ); and Charles Cheney Hyde, “Concerning the Interpre- 
tation of Treaties” (Vol. 3, p. 46 (1909)). From the volumes after 1909 
and until 1945 only three pieces are chosen. The volumes between 1920 
and 1945 contain much of value but the articles were nearly all firmly 
anchored to disputes and treaties of the period. However, certain pieces 
on matters of general international law appeared in that period and are 
still of value: see von der Heydte (Vol. 29, p. 448 (1935) ) and Orent and 
Reinsch (Vol. 35, p. 443 (1941)} on acquisition of territory. The major- 
ity of the articles selected for the present collection were published in 
the years 1955-65 and the useful and, or, classic articles of that period 
have been carefully picked out. Example is better than catalogue, Part 
II of the collection, under the title “History and Outlook,” includes Hersch 
Lauterpacht’s “Codification and Development of International Law,” 
Myres S. McDougal’s “Law and Power,” and Herbert W. Briggs’s “Towards 
the Rule of Law.” Part III, on “Theory,” includes McDougal and Lasswell 
on “The Identification and Appraisal of Diverse Systems of Public Order.” 
Part IV, on “Sources,” contains contributions from, among others, Eduardo 
Jiménez de Aréchaga (“Treaty Stipulations in Favor of Third States”) 
and Wolfgang Friedmann (“The Uses of ‘General Principles’ in the De- 
velopment of International Law”). This quality of content is fairly well 
maintained through the successive rubrics relating to territory, jurisdic- 
tion, state responsibility, recognition, legal and illegal uses of force and 
organizations and institutions. The selection has been as generous as it 
could afford to be if the result was to be published in one volume. 

Jan BROWNLIE 


Droit International Public. Tome ï. Introduction et Sources. 2nd ed. 
By Charles Rousseau. Paris: Editions Sirey, 1970. pp. iv, 464. Index. 
Fr. 70; postpaid, Fr. 75. 


Readers and admirers of Professor Rousseau’s works will be grateful for 
the first volume of the second edition of his Droit International Public 
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(Paris, Sirey, 1953). Formally the volume, covering the Introduction and 
Sources, is an expanded version of the corresponding chapters of the 
1953 edition; in fact, it comes much nearer to a compressed version of 
the author’s long exhausted and inestimable classic, the Principes Généraux 
du Droit International Public (Paris, Pedone, 1944). 

Compared with both its predecessors, the present volume includes all 
the important new developments and an amazingly up-to-date bibliog- 
raphy; it takes into consideration all relevant judicial decisions and carries 
frequent references to the Vienna Convention on the Law of Treaties. 

On the whole, the book follows the old pattern with some welcome ad- 
ditions and rearrangements. Thus, the short general bibliography of 1953 
has been very considerably enlarged and systematized, while special 
bibliographies reappear at the beginning of every chapter as had been 
the case with the 1944 book. The index, while considerably shorter than 
that of 1944, has perhaps gained in clarity. As against this, the absence 
of a table of cases may be a matter for regret, especially in a work which 
relies so heavily on judicial decisions. 

Unilateral acts which in 1944 had figured somewhat surprisingly under 
the general heading of “Treaties” and which in 1953 had disappeared 
altogether, have now reappeared again and been assigned an independent 
section in the part dealing with subsidiary sources. A new chapter has 
been added, dealing with resolutions of international organizations. 

It is precisely this last part which may possibly give rise to some ques- 
tioning. It may be asked respectfully whether unilateral acts emanating 
from states have been distinguished, with all desirable clarity, from such 
acts originating with international organizations (pp. 416-417), notwith- 
standing the existence of two separate chapters on these two questions. 
Failing such a clear distinction, the general affirmation about unilateral 
acts creating rights and obligations for third parties (p. 417) comes as a 
somewhat sweeping statement. Again, it may be queried whether the 
regulatory powers of the European Communities constitute a mere sub- 
division of the general phenomenon of resolutions of international or- 
ganizations, to be considered on the same footing as the resolutions of 
the United Nations and the specialized agencies (pp. 433-443). No 
matter how regional in scope, these regulatory powers are of an altogether 
different—one may nearly say, revolutionary—nature, and they could 
possibly have been afforded a more generous treatment within a compre- 
hensive theory of sources. 

However that may be, the fact remains that the book comes as an old 
friend. It presents the same qualities of an enormous wealth of informa- 
tion, of a masterly exposition of the problems treated and of the highest 
intellectual rigor which we know from the author’s previous works. Com- 
bined with Professor Rousseau’s elegant and lucid style, it makes not only 
easy but truly fascinating reading. It certainly has its place among the 
best textbooks ever written. 

The present volume is to be followed by two more, bearing, respectively, 
on the international society and on international relations. It is to be 
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hoped that they will appear very soon to complete Professor Rousseau’s 
opus magnum. 
KRYSTYNA MAREK 


Nullity and Revision. The Review and Enforcement of International Judg- 
ments and Awards. By W. Michazl Reisman. New Haven and London: 
Yale University Press, 1971. pp. xvi, 890. Indexes. $25.00. 


Professional interest in decision-making processes usually stops with the 
decision. It is not generally realized that what happens after a court of 
law or an arbitral tribunal renders a decision is often as important as the 
setting up of methods and mechanisms for third-party settlement of in- 
ternational disputes. The process of achieving a third-party decision and 
the process of bringing future conduct into harmony with that decision 
are two distinct yet interrelated phases in any process of conflict resolu- 
tion. If a decision is found defective, it is declared a “nullity” and the 
procedures for “review” and “revision” are then set into operation. Pro- 
fessor Michael Reisman’s Nullity and Revision of international judgments 
and awards addresses itself to these problems and to the larger issues 
related to implementation and enforcement of decisions. It is an outstand- 
ing contribution and a work of major significance, filling as it does a vac- 
uum in a very important area of international Jegal studies. Although the 
study places emphasis on formal decision procedures, it is a most valuable 
treatise on the process of enforcement of international decisions in general. 

The subject matter is divided into three parts extending over eighteen 
chapters. Part One covers the arbitral process; Part Two deals with the 
various claims of nullity; and in Part Three, the process of enforcement 
and the rôle of governmental and non-governmental organizations are 
examined. The author presents a comprehensive model for inquiry into the 
pre-decision, decision and post-decision phases and examines the most rele- 
vant policy considerations operating in these various stages. Since the juris- 
prudential approach underlying this work is configurative in scope and 
policy-oriented in approach, the author is naturally able to look beyond 
a few hand-picked “cases” to present the prevailing trends and to point 
out with admirable lucidity the crucial issu2s calling for clarification. 

The author does not regard claims to “review” as a disjunctive phe- 
nomenon affecting the authority of the institution of arbitration itself. 
If the award does not terminate the dispute and if the legal answer given 
is likely to exacerbate the underlying situation, claims of review appear 
legitimate. Functionally viewed, by virtue of its sequential position, re- 
view then places in relief the fundamental problem of the effectiveness 
of law and legal decision: “Strict adherence to a doctrine of absolute 
finality could cause a state to repudiate the decision unilaterally. In the 
long run, this could hurt rather than help the development of the in- 
stitution of arbitration.” The author advances a set of nine fundamental 
general policy principles to govern claims of nullity or revision. These 
include the principle of minimum order, the contextual principle of final- 
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ity, the principle of shared expectations of the parties, the principle of 
independent review, principles of public and civic order, the principle of 
effectiveness and the principle of human dignity. Their application in 
any given situation is subject to contextual interpretation. However, 
since in the international arena an “organically oriented” approach cannot 
lead to a feasible method of dealing with the problem of review, emphasis 
has to be placed on functional (direct and indirect) reviewing and en- 
forcing situations in which a party, other than the interested parties, acts 
as the nominal decision-maker. The virtue of this approach is that it 
places review in an integrated frame of reference and invites the attention 
of both litigants and the decision-makers to anticipate the possibilities 
of revision even before a decision is rendered, in order to reach an effec- 
tive and just settlement in the dispute. 

Admittedly the crucial issue long realized by scholars and practitioners 
engaged in arbitral processes is to find a reasonable and useful balance 
between preserving finality of decisions and rendering a just and effective 
compromise. Professor Reisman’s analysis of these problems is useful 
and goes beyond the proposals advanced traditionally under claims of 
excés de pouvoir (Goldschmidt’s plan) or confined to finding an organi- 
cally oriented reviewing authority where only a limited number of grounds 
of nullity are to be recognized! Neither of these approaches has proved 
adequate in clarifying the grounds on which claims of nullity and revision 
may be entertained or in providing useful and practical strategies for 
handling such claims to the same extent that the book under review has 
attempted to do. 

There are a number of subsidiary yet closely related concepts bearing 
upon specific claims of revision treated in this book. This reviewer finds 
extremely useful, for example, the discussion of the concept of non liquet 
and the treatment of the nemo judex rule (p. 475) and their significance 
to the disqualification procedures in the International Court of Justice. 
The topic has assumed considerable importance in both the South West 
Africa Cases (I.C.J. Reports, 1966, p. 6) which the author discusses in 
detail, and in the recent Advisory Opinion in the Namibia case (I.C.J. 
Reports, 1971, p. 16).2. After a thorough examination of the Court’s 
Statute and Rules, the author points out: “It seems incontrovertible that 
a disqualification proceeding undertaken without providing the judge in 
question with an opportunity of presenting his case to the court would 
nullify the decision to disqualify” (p. 489). Even when this requirement 
is fulfilled, the criteria by which claims of impartiality are to be resolved 
in the context of the International Court of Justice would still assume 
considerable importance. The practice of elevating foreign office spokes- 
men who have participated in the political organs of the United Nations 
to its highest judicial organ has raised in recent years a number of prob- 
lems that require careful consideration. The chapter dealing with 


1Cf, LL.C. Draft on Arbitral Procedure, Special Rapporteur Professor Georges 
Scelle, 1953 I.L.C. Yearbook (II) 201-212, 
2 Reported above, p. 145. 
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“grounds for disqualification in the ICJ” is particularly interesting in this 
regard, As the author points out, “Few lawyers deny the impact of 
political and social views held by a judge on his opinions. Where the 
judiciary is appointed by political organs and where judicial organs share 
with the legislature the task of implementing bread constitutional prin- 
ciples for the community, judges are chosen precisely because of their 
political views and predilections. . . . To consider such views ‘special 
reasons’ for disqualification would empty the bench and extinguish the 
constitutional role of the highest courts” (p. 517). 

Devoting more than two hundred pages of the book to an in-depth 
analysis of the problems of compliance raised in this regard, the author 
draws a functional distinction between “enforcement” and “sanctioning” 
and examines in detail the potentialities of “direct” and “indirect” en- 
forcement strategies available to the winning party seeking satisfactory 
value realization in the dispute. Considering its socio-legal importance, 
international enforcement has enjoyed rather meager doctrinal attention, 
and what Reisman’s Nullity and Revision offers is a systematic contextual 
clarification of the problems preser:ted during the enforcement phase of 
authoritative decision and the policies governing (or that should govern) 
their resolution. Referring to the attitude usually taken by the Inter- 
national Court on this matter, the author notes: 


When the Court anticipated that a state was likely to impugn a 
judgment, it not infrequently disseised itself of jurisdiction. In other 
cases, issues were formulated restrictively or the final judgment was 
almost delphic in ambiguity. Although these prophylactic measures 
preserve the Court from the indignity of an impugned judgment, 
they expose the limited role of a tribunal not buttressed by an en- 
forcement mechanism. 


The rôle of the United Nations, its specialized agencies and affiliated or- 
ganizations in the implementation of international decisions is examined 
in considerable detail. The process of enforcement through regional or- 
ganizations, through the various branches of the nation-state government, 
and finally through “self-help” discussed in the last chapter of the book 
opens up a number of possibilities for giving effect to decisions authorita- 
tively rendered. 

It is impossible in a brief review to give to each of the topics dealt 
with in this treatise the full attention they deserve. Speaking generally 
about the methodology adopted in this study, this reviewer strongly feels 
that those who have found it difficult to appreciate (and sometimes even 
to understand) the usefulness of the “Policy Sciences Approach” devel- 
oped by the Yale Law School will find convincing answers in Nullity and 
Revision, and a further example of the richness of this method. This 
is not to imply that differences on the points of view taken in this study 
do not exist. The author shows great deference to the prevailing view- 
points and with admirable clarity presents reasons for rejecting some 
of those with which he differs. In “his regard, the profuse footnoting on 
almost every page of this book is very useful. Although footnotes are 
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carefully verified, one error that seems rather conspicuous to this re- 
viewer is the reference to Professor Julius Stone's Legal Controls of In- 
ternational Conflict cited as “Legal Regulation of International Conflict” 
(pp. 61 and 146). After all, and in the light of what has been said m 
the footnote on p. 400, is it not the difference between the concepts of 
“control” and “regulation” which in fact differentiate the viewpoints of 
Professors Stone and McDougal on the uses of coercion? So much for 
attempting to find errors in this work! 

In scope, as well as in depth, this work invites comparison with the se- 
lected few treatises which stand as monuments for scholarship in the 
twentieth century. Professor Reisman’s Nullity and Revision should re- 
main for a number of years to come the last word on matters related to 
implementation of international awards and judicial decisions. The Yale 
University Press is to be felicitated on the excellent production of this 
important book. 

K. VENKATA RAMAN 


Die Staatensukzession in multilateralen Verträgen. By Rainer Goerdeler. 
Berlin: Duncker & Humblot, 1970. pp. 245. DM. 48. 


Among the many doctoral theses which have been written in recent 
years on the continent on the question of state succession, this disserta- 
tion is to be singled out for its thorough and accurate treatment of a small 
area of the subject matter. It is concerned with the practice of the 
Francophone states in the matter of state succession to multilateral treaties. 

The author deals with general principles of state succession in the in- 
troduction, and in 20 pages is obviously able to do little more than set 
the stage for the factual examination which follows. He does not him- 
self advance any broad principles of law and merely records the differ- 
ing opinions to be found in the literature on the nature of succession, the 
distinction between personal and dispositive treaties, and the objections, 
which the author calls deficiencies, in the devolution agreements made 
between France and Algeria at Evian, and with Morocco. 

The work is organized into 5 categories of multilateral treaties, namely, 
those dealing with social matters, such as slavery, refugees, political 
rights, labor, food and health; cultural matters, such as UNESCO, copy- 
right, patents, meteorology and atomic energy; economic matters, such 
as finance, customs and the European organizations; traffic matters, such 
as postage, telecommunications, air transport, sea transport and railways; 
and matters concerning the administration of justice. 

In each of these sections the question of new states becoming members 
of the relevant international organizations is discussed along with the 
conventions which administer matters under the jurisdiction of these 
organizations. This is a useful method of assembling the material but 
it necessarily inhibits the development of any general principles, since it 
is the membership provisions of each organization which are decisive. 
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The work is replete with statistical information, which enables one to 
gain an immediate and accurate impression of the réle played in these 
respective matters by the Francophone states. The exclusively technical 
and legal method of treatment does not enable the author to bring out 
administrative and political significance of much of what he discusses. 
For example it would be interesting to know to what extent newly inde- 
pendent states are inhibited from acknowledging succession to the Berne 
and Paris Unions because of the cost of membership which necessarily 
follows. The same is true of the Hague Conventions of 1899 and 1907, 
which have relatively few acknowledgments of succession because the 
governments concerned are reluctant to pay the modest subscription to 
the Permanent Court of Arbitraticn which a declaration of succession 
would entail. Incidentally this matter is omitted from the dissertation. 
At the same time, concentration of the Francophone policy does serve 
to emphasize that the French-specking states in Africa have been far 
more forthcoming in their acknowledgment of succession to multilateral 
conventions than have the former British colonies in Africa; and the costs 
of membership do not seem to have affected them as much. 

Dr. Goerdeler’s work is a valuable link in the chain of state succes- 
sion material and an immediate source of accurate reference for the 
specialist in this field. 

D. P. O'CONNELL 


Civil Nuclear Power and International Security, Edited by Mason Willrich. 
New York, Washington, London: Praeger Publishers, 1971. pp. xvi, 
124. $10.00. 


Nuclear energy, like the American eagle, bears destruction in one claw 
and peace and progress in the other. Early in the nuclear age the peace- 
ful atom developed slowly in the wake of military applications by a few 
nuclear Powers. Now emphasis has shifted towards civil applications, 
but inescapably the growth of that sector brings with it a corresponding 
increase in military potential—and even more dangerous than mere 
- growth of destructive power, already excessive in an age of overkill, is 
the spread of that potential from a few states to an ever increasing num- 
ber. This threat has not caught unawares the community of nations, 
which has sought to protect itself sy adopting the Treaty on the Non- 
Proliferation of Nuclear Weapons. However, even while that instrument 
was being formulated and since its entry into force, doubters have sug- 
gested that NPT may boomerang: instead of permanently restraining 
states that have not yet tested nuclear weapons from developing these, 
it is feared that the treaty will stimulate the growh of nuclear power 
and thus of stockpiles of nuclear materials easily convertible into weapons, 
while relying for controls exclusively on the allegedly untested and prac- 
tically sanctionless safeguards of the International Atomic Energy Agency. 

The Center for the Study of Science, Technology and Public Policy of 
the University of Virginia examined. this challenge at a Conference con- 
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vened in May, 1970, under the experienced guidance of its Director, 
Professor Willrich. The score of participants were as experienced as 
any that could have been gathered in this field, through governmental, 
industrial, academic or publicist activities carried out in a number of 
states, including both nuclear Powers and those that might become such, 
or in connection with the IAEA. Papers were presented on: “The Nature 
of the Problem,” “The Military Potential of Civil Nuclear Power,” “In- 
ternational Safeguards” and “The International Political Context.” The 
present volume contains their texts, as well as a verbatim record of the 
debate each engendered; appended are the texts of NPT, extracts of the 
IAEA’s Safeguards Document, and the Security Council resolution on 
“Security Assurances.” Since no attempt was made at the Conference 
to reach conclusions or even a consensus, nor did time allow a full ex- 
ploration of every aspect of each subject, the effect is inconclusive, re- 
flecting both the technique of presentation and the difficulty in grappling 
with the numerous imponderables of the problem. The reader may there- 
fore wonder whether he should agree with the summation of the most 
distinguished participant, Dr. Smyth, that, while there may be no reason 
for optimism, undue pessimism would be unjustiied—though NPT is not 
the final solution, it may buy time to find a better one. 
PauL C. Szasz 


International Telecommunications and International Law. The Regula- 
tion of the Radio Spectrum. By David M. Leive. Leiden: A. W. Sijthof; 
Dobbs Ferry, N. Y.: Oceana Publications, 1970. pp. 386. Index. $16.50. 


Mr. Leive’s book is a valuable addition to the comparatively small body 
of literature in English on the law of international telecommunications. 
On the assumption that the International Telecommunication Union (ITU) 
is the only entity capable of the technical and operational regulation of 
telecommunication facilities, the book is essentially a study of that in- 
stitution. The authors approach is to analyze the present ITU regime, 
single out inadequacies, and recommend particular modifications. 

The present regulatory system is treated initially in a well-proportioned 
outline and put into historical perspective by a subsequent chapter on 
its development from the International Telegraph Convention of 1865. 

The most significant parts of the book are complementary chapters on 
the powers and procedures of the I.F.R.B. (International Frequency 
Registration Board, a collegiate body of five independent members which 
exercises administrative, interpretative and enforcement functions within 
the LT.U.), and the rights and duties of international communications 
stations. The latter chapter gives special attention to the protection 
available to assigned frequencies and to the question of harmful inter- 
ference. 

Other chapters concern the 1963 I.T.U. Space Conference, and the 
structure and organization of the LF.R.B. as well as its relationship with 
other I.T.U. organs. A final chapter contains a series of proposals by 
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the author to strengthen the present regulatory scheme. The appendices 
include, inter alia, a breakdown of the mechanics of the LT.U. regula- 
tory apparatus, relevant provisions of the International Telecommunica~- 
tions Convention and radio regulations, a glossary of terms and definitions, 
a simplified sketch of the technical background of the radio frequency 
spectrum, and a useful bibliography. 

Within the limits of the author's goals one is not aware of a finer 
study. Its limitations, and they ara self-imposed, consist in treating the 
legal regime of international telecommunications institutionally, i.e., in 
terms of the LT.U. One seeking a more catholic approach to the subject 
of telecommunications controls needs to search elsewhere, and in this 
respect Mr. Leive’s book is to be contrasted with Dr. Delbert Smith’s 
International Telecommunication Control, which remains the best study 
in English of the law anc organization of telecommunications. Mr. 
Leive’s book, however, serves a very useful purpose and provides particu- 
larly valuable background material for the 1973 LT.U, Plenipotentiary 
Conference. 
F. S. Ruppy 


Les Actions Militaires Coercitives et Non Coercitives des Nations Unies. 
By Ali L. Karaosmanoglu. Paris and Geneva: Librairie Droz, 1970. 
pp. 320. Bibliography. Fr. 57.60; Sw. Fr. 36. 


Although there exists an abundant literature on collective security and 
United Nations peacekeeping operations, relatively few studies or mono- 
graphs have appeared in French. A number of excellent articles have 
appeared in the Annuaire Français de Droit International, but Mr. Ka- 
raosmanoglu’s monograph is one of the rare comprehensive works on 
this topic in the French language and as such will be a welcome addition 
to the bibliographies of professors and students alike in Francophone 
countries, 

Mr. Karaosmanoglu has produced an extremely competent and work- 
manlike study. Although perhaps somewhat lacking in originality of 
thought and new insights, this is abundantly compensated by the author’s 
industry in assembling and lucidly exposing a great quantity of informa- 
tion and ideas. 

The authors principal thesis is that the distinction between coercive 
and non-coercive military operations conducted by or through the United 
Nations is fundamental because, whereas the former may only be under- 
taken by the Security Council within the framework of Chapter VII (an 
unlikely event), the latter may be conducted within the far more flexible 
provisions of Chapters IV and VI. The argument is based on a rigorous 
analysis of the Charter provisions in the course of which the author re- 
veals himself to be a mitigated strict constructionist with respect to the 
all-important problem of the interpretation of the Charter. The conclusions 
reached are on the whole balanced and sober. It is difficult to disagree 
with his assertion that the idea of collective security has been tacitly 
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abandoned and that the General Assembly and the Security Council have 
renounced the coercive réle in favor of non-coercive operations. 

The book is in four parts, Parts One and Two being largely descriptive 
of the “collective security” operations conducted by the League of Na- 
tions and the United Nations. The author employs the useful device of 
first establishing a general overview and juxtaposing this with a detailed 
case study of the Cyprus operation. The author contrives to maintain 
an admirable objectivity throughout his account of the Cyprus operation, 
although his conclusion that this is an example of a totally neutral and 
impartial U.N. action may be somewhat overstated. Part Three of the 
book contains a systematic examination of the hotly debated issue of the 
legal foundation for the U.N.’s operations. The author assembles and re- 
capitulates the views held by governments, U.N. organs including the 
I.C.J., and doctrine. 

The final part of the book is largely devoted to detailed analysis of the 
relevant Charter provisions. On the whole this is skillfully conducted, 
although one may question a number of the author's assertions. For ex- 
ample, in his discussion of Articles 22 and 29 the author states that the 
U.N. peacekeeping forces authorized under the Uniting for Peace Resolu- 
tion may not be considered as subsidiary organs of the Assembly (p. 261). 

There is a good bibliography but the absence of a general index is 
to be regretted, especially in a book which deserves to be widely used by 
students, 

RALPH ZACKLIN 


An Inter-American Peace Force within the Framework of the Organiza- 
tion of American States: Advantages, Impediments, Implications. By 
James R. Jose. Metuchen, N. J.: The Scarecrow Press, 1970. pp. xiv, 
324. Bibliography. Index. $7.50. 


The concept of a permanent inter-American peace force dates back to 
the Conference of Panama held in 1826. It was Simon Bolivar, states 
the author, who instigated the Panama Conference and through his dele- 
gation urged the creation of a military alliance of an offensive and defen- 
sive nature which would “fix the contingent of forces of land and sea, 
and other assistance which each nation should contribute for the defense 
of ... (an) invaded state.” This standby force was to secure the Hemi- 
sphere from the potential threat of Spain from which the Latin American 
states had recently declared their independence. The details relating 
to such matters as organization, command, composition and administra- 
tive provisions of the permanent army, the joint naval force and the costs 
thereof were agreed to. The agreements signed at Panama, however, 
never came into force, since the parties, save Colombia, failed to ratify 
them. 

At the Congress of Lima (1864-1865) the idea of an inter-American 
force was again considered. While the Treaty of Defensive Alliance and 


208 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 66 


Union developed at this meeting lacked the elaborate details of that at 
Panama, it did provide for mutual defense in the event of attack, along 
with the creation of a Committee of Plenipotentiaries which would de- 
cide, after the attack had teken place, what each of the parties would 
supply in the way of military forces. This Treaty also failed of ratification. 

Since then, various initiatives to create an inter-American force have 
cropped up from time to time, such as the study suggested by Ecuador 
for an inter-American police force for pacific surveillance coupled with 
a call for improvements in the control of traffic in arms in the Hemisphere. 
But nothing came of this initiative. 

Interest in the United States Congress for the creation of an inter- 
American military force has been expressed from time to time chiefly 
in the form of policy recommendetions in the Foreign Assistance Acts. 
The author notes that the Executive Branch did not share the Congres- 
sional interest in any proposals for a permanent multilateral force for the 
inter-American system until che Dominican crisis of 1965. The sudden 
change of policy came about largely because of the strong reaction to 
the unilateral intervention of the United States on the part of many of 
the Latin American governments as well as by public opinion in the 
United States. On May 6, 1965, the Tenth Meeting of Consultation, by 
. vote of 14 to 5, created the Inter-American Peace Force (JAPF). It was 
the first such force brought into being by the Organization of American 
States to deal with an internal dispute involving domestic political factions 
in the Dominican Republic. The author points out that the “Dominican 
experience can serve as a precedent for future action by the Organization 
of American States if for no other reason than that it was the first time 
that such a collective force was created by and operated under the au- 
thority of the Organization ...” Moreover, he concedes that if the 
Organization should in the future consider the idea of creating a perma- 
nent peacekeeping force (the IAPF was ad hoc in character), the ex- 
perience of the IAPF would loom large in the creation of such a force. 

What then are the prospects fcr creating an inter-American peace- 
keeping force? In considering the answer to this question, the writer 
analyzes the pros and cons and concludes that the prospects for the fore- 
seeable future at least are not encouraging. Among the many important 
arguments he advances to support his conclusion are: the absence of a 
Latin American political consensus; the presence of the United States, a 
hegemonic super-Power in tke inter-American system; and the fear of 
transforming the non-military character of the inter-American system and 
giving it the attributes of a military alliance. 

The thesis which the writer unfolds through a consideration of the vari- 
ous advantages and disadvantages of a permanent multilateral peace force 
is compelling and persuasive. In the view of the reviewer, the author has 
made a contribution to the subject. His book deserves the attention of 
Latin American specialists and others who are concerned with the subject. 

Davin W. WAINHOUSE 
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Traités Internationaux et Juridictions Internes dans les Pays du Marché 
Commun. By Michel Waelbroeck. Preface by H. Rolin, Bruxelles: 
Centre Interuniversitaire de Droit Comparé (for Benelux countries); 
Paris: Editions A. Pedone, 1969 (for other countries). pp. x, 348. Bib- 
liography. Fr. 115, B. Fr. 1,000, leather bound; Fr. 80, B. Fr. 700, paper. 


The number of international conventions and treaties has been steadily 
increasing. At the same time the subject matter dealt with by treaties 
has been considerably widening as well. Thus today treaties deal with 
matters which were previously within the exclusive competence of the 
state. Consequently national courts are called upon to interpret and 
apply treaties more frequently than ever before. This raises of course 
a whole range of important problems. 

The study under review examines with admirable clarity such ques- 
tions as the rôle of the head of state in concluding treaties; the rôle of 
the legislator in approving them; the conditions of application of treaties; 
their interpretation; and of course their relation to national law. The 
author analyzes and examines these problems on a comparative basis, 
limiting the study to the six states members of the European Communities. 
Let it be stated from the very outset: this is an excellent comparative 
study in a highly specialized field of constitutional law having a decisive 
impact on the effective operation of international law within the national 
legal system. The study follows consequently the comparative approach 
not only in the light of theory but of the actual practice as well. It 
maintains a good balance between the legal theory and the formal con- 
stitutional provisions on the one hand, and their actual application, on 
the other. The case law of the various national courts is extensively con- 
sidered and critically examined and an excellent synthesis of the case law 
offered. Wherever appropriate, the author traces the development of the 
case law dealing with the various problems mentioned. 

Throughout the study the author maintains a critical and realistic 
approach. Some examples may be cited. Examining the monistic and 
dualistic theory of international law, he convincingly demonstrates, on 
the basis of the case law, their relative utility and fragility. Similarly he 
successfully refutes the misleading fiction according to which treaties, 
once ratified by an ordinary law, have, as a consequence thereof, the 
status and force of an ordinary law within the national legal system. 
Such an assimilation of treaties to an ordinary law does violence to their 
very origin and nature, and creates undesirable consequences as far as 
the relationship of international treaties to national law is concerned. The 
author examines this crucial problem at great length. His analysis of 
the case law of the six states dealing with the conflict of treaties with 
subsequent national law is a very valuable contribution indeed. 

On some minor points the present reviewer is somewhat hesitant to 
share the author’s view. In the light of the actual development it appears 
questionable to treat the Treaties establishing the European Communities 
in exactly the same manner as if they were nothing more than mere tra- 
ditional treaties, as the author seems to imply. Not only the Court of 
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Justice of the European Communities but even national courts of the 
Member States have already set out to draw a neat distinction between 
the Community Treaties on one hand and the traditional treaties on the 
other. Closely connected with this issue is the authors’ stand which 
makes no distinction between self-executing provisions of traditional 
treaties and directly applicable provisions of the Community Treaties as 
developed by the Court of Justice and largely followed by national courts. 
Such a distinction appears justified in view of the different nature and 
content of a treaty provision directly applicable. The Molkerei-Zentrale 
case of the Court of Justice (Case No. 28/67, 14 Sammlung der Recht- 
sprechung 216 at p. 232 (1963)) makes this abundantly clear. Two ex- 
amples, taken more or less at randam, support the view that such a dis- 
tinction would have been desirable. First, compared with traditional 
treaties, the Community Tréaties penetrate with particular force and on 
a wide scale into the jurisdiction of the Member States. Secondly, the 
Community acts, particularly the regulations which are directly binding 
on nationals of the Member States, without any intervention on their part, 
raise a different and novel kind of conflict. 

In the discussion of the development of the case law of the French 
courts dealing with the conflict of treaties with subsequent French law, 
one aspect would have deserv2d to be particularly stressed: the different 
stand taken by the Cour de Cassation on this issue as compared with 
that of the Conseil d'Etat. It is rather significant that the Cour de Cassa- 
tion is in general more inclined to recognize the supremacy of international 
treaties, basing itself on the provision of Article 55 of the Constitution, 
than the Conseil dEtat, which has displayed a remarkable reticence in 
this respect. As a rule it has upheld a subsequent national Jaw over an 
international treaty, thus respecting without hesitation the intent of the 
legislator as expressed in the Jaw, ani this despite the clear Constitutional 
provision of Article 55 according to which international treaties enjoy a 
superior force to that of a law. 

These are merely marginal remarks which do not in any way detract 
from the high standard of this study and its great merits. It is a scholarly 
work which, thanks to its approach and exhaustive and analytical treat- 
ment of this very important subject, will be read and consulted with great 
benefit by practicing lawyers as well as by teachers and students. 

GERHARD BEBR 


“Droit International du Travail. By Nicolas Valticos. Paris: Librairie 
Dalloz, 1970. pp. vi, 638. Index. Fr. 85. 


This book is the eighth volume of a series on Traité de Droit du Travail, 
studies of significant legal aspects of labor Jaw published under the di- 
rection of Professor G. H. Camerlynck of the Faculté de Droit et des 
Sciences Economiques de Paris. The author, the distinguished Chief of 
the Department of International Labor Standards in the International 
Labor Office, has added a useful volume to the extensive literature on 
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international labor conventions. The book has an elaborate and rather 
complex and detailed organizational format, perhaps more suitable for 
a legal governmental treatise than a scholarly description of the subject. 
There are four major parts. The first, entitled “Brief Account of the 
History,” contains an excellent background record of the development of 
programs for the solution of international legal control of labor relations. 
This division has four chapters divided into sections. This style is fol- 
lowed in succeeding divisions. The second part describes the nature of 
the law regulating the various aspects of labor relations. It also con- 
tains four chapters which separately portray the reasons for, the sources, 
the standards, the legal competence of the International Labor Organiza- 
tion, and the nature of the procedure for adopting conventions and recom- 
mendations. The third part describes the content of international labor 
standards, In a departure from the organization of the first two parts, 
the author presents separate units which describe the legal standards 
found in the fundamental rights of man, rights regarding employment, 
the political and social conditions of work, professional relations, protec- 
tion of children and young people, regulations regarding special categories 
of workers, and the general enforcement and administration of standards 
in all of these situations. The fourth part describes the difficulties en- 
countered by the International Labor Office in enforcing standards regu- 
lating conditions of labor. The legal obligations found in standards are 
presented, the methods used in controlling the parties to conventions are 
set forth with considerable attention given to the serious obstacles in ob- 
taining compliance. In conclusion, there are chapters on the charac- 
teristics of the I.L.O. system of control, the systems found in other inter- 
national organizations, and proposed practical measures based on ex- 
perience in applying standards. 

The principal contribution of this scholarly study is pati First, it 
provides a detailed account of the legal-administrative features of inter- 
national labor standards in a reference-type format convenient for the 
researcher or general reader. Second, the author, with his long experi- 
ence in supervising the application of standards, interprets throughout 
the volume the linkage between the explicit legal concepts and the rather 
nebulous process of obtaining compliance. He also adds a new dimen- 
sion in his comparison of the techniques used in applying I.L.O. standards 
with those utilized in other international organizations. 

While Mr. Valticos does not devote the space to the effectiveness of 
the enforcement of I.L.O. conventions that Mr. Landy did in his 1966 
treatise on the subject, nor expound on the dynamic quality required of 
international law to meet contemporary changes as effectively as C. Wil- 
fred Jenks did in his published lectures in 1970, he shares their view in 
his concluding observations that the process of applying standards must 
be evolutionary, flexible, steady, in accord with international realities and 
strongly supported by the sovereign states in the international community. 
Students of international law, practitioners, and scholars seeking an au- 
thoritative source for both substantive and technical legal knowledge will 
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find this work invaluable. The author has combined his experience in 
the application of international standards to national labor problems with 
his knowledge of legal concepts. His cautious optimism concerning future 
progress toward the development of a more effective international labor 
code is an encouraging sign for those who believe that the establishment 
of an institutional legal basis represents the only basis for peace in the 
future. 
Conrer H. Dron 


Le Fonds Monétaire International. By Dominique Carreau. Paris: Li- 
brairie Armand Colin, 1970. pp. 270. Index. 


This work presents an attractive and informative survey of major issues 
of international economic law (droit international économique) that have 
emerged in the law and practice of the International Monetary Fund 
(IMF) in the period 1944 to 1969. Generally, the author focuses on legal 
issues, but endeavors at the same time to indicate their economic rationale 
and, where appropriate, the historical setting in which particular ques- 
tions arose. Any person who is confronted for the first time with the in- 
tricacies and complexities of IMF law will find here a helpful inventory 
of the principal questions he is likely to face; but even an old timer may 
discover new aspects or interrelationships that he may have overlooked. 

The author has an exceptional knowledge of the entire body of Fund 
law as well as of many specific iraplications of the Fund’s rules and prac- 
tices. Nevertheless, this reviewer feels compelled to voice some reserva- 
tions in view of a considerable number of errors of fact, errors in law, 
and errors in judgment that significantly impair the value of the work. 

Among the author’s errors in law, his treatment of Article XIV of the 
Fund Agreement may be mentioned. First, he infers from the wording 
of Article XIV, Section 4, that the “Transitional Period” which is referred 
to in the heading of that article, and in the heading of Section 5, was 
originally intended to be limited to five years (see, e.g., pp. 19 and 47); 
this is a view which, it is true, was occasionally advanced in the 1940’s, 
but which Keynes had attempted to dispel when he spoke of a transi- 
tional period of indefinite duration.t Second, the author in the discus- 
sion of Article XIV fails to distinguish clearly between the “transitional 
arrangements’ of Article XIV, Section 2, and the “transitional period”; 
actually only the former proved te be of real significance in Fund law 
and practice. Third, he overlooks that Article VIII, Section 3, of the 
Fund Agreement empowers Article XIV members to maintain those mul- 
tiple-currency practices in which they engaged at the time the Fund 
Agreement entered into force, and that even Article XIV members may, 


1 For this reason it was not necessary for the Fund—as the author seems to as- 
sume—to “prolong” the Transitional Period. 
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in principle, introduce a new multiple currency practice only with the 
approval of the Fund pursuant to Article VIII, Section 3.? 

In presenting conflicting views on the same subject, the author suc- 
ceeds at times very well indeed in presenting these views clearly even 
within a rather limited space (see, for example, pp. 151-153). By contrast, 
Carreau’s treatment of stand-by arrangements requires elucidation. He 
is of the view that the arrangements are in effect genuine international 
agreements whose terms bind the Fund and the member concerned. How- 
ever, the author fails to provide a reasoned argument for this view and 
does not cite any authority in support of it.2 To be sure the author calls 
the attention of the reader to relevant passages of the 1969 Annual Report 
of the Fund which, on page 147, contains the following statement: “It 
was considered desirable that stand-by documents (ie. the stand-by 
arrangement itself and the letter of intent which describes the member's 
program) do not include language having a contractual flavor. This is 
in order to avoid the misconception that stand-by arrangements are in- 
ternational agreements between members and the Fund.” Moreover, 
Carreau adds some trenchant observations (pp. 191-192) on these de- 
velopments, while stating that a detailed discussion of the juridical nature 
of stand-by arrangements is outside the scope of the study. 

In brief, if the reader looks upon this book as an introduction to the 
law governing the Fund and its transactions rather than as an authorita- 
tive exposition of that law, he is likely to gain some stimulating insights 
into the IMF as a focal point of international economic law, despite some 
of the shortcomings of the book that have been indicated above. 

The book is well documented and contains detailed references to well- 
selected sources to be found in various types of publications of the IMF 
as well as to numerous monographs, articles and reports published out- 
side the Fund. 

Hans AUFRICHT 


Toward a Feasible International Criminal Court. Edited by Julius Stone 
and Robert K. Woetzel. Geneva: World Peace Through Law Center, 
1970. pp. 352. Index. 


Professor Julius Stone of the University of Sydney and Professor Robert 
K. Woetzel of Boston College have joined together to edit articles by ten 


2 In Fund practice, the right of a member to avail itself of the transitional arrange- 
ments of Art. XIV, Sec. 2, which at the outset was reserved to original members, has 
also been extended to other than original members. 

8In favor of the proposition that stand-by arrangements are international agree- 
ments governed by public international law, see J. E. S. Fawcett, “The Place of Law 
in International Organization,” in 36 British Yearbook of International Law 339-340; 
see also U. Kirdar, The Structure of United Nations Economic Aid to Underdeveloped 
Countries at 162 (The Hague, 1966), and J. D. Kramer, Die Rechtsnatur der Geschäfte 
des Internationalen Währungsfonds at 104~109 (Berlin, 1967). It should be noted that 
Carreau employs throughout the term “accords de confirmation (stand-by agreements)” 
rather than the term used in Fund parlance: “accord de credit—‘stand-by’ (stand-by 
arrangement ).” 
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authors from half a dozen countries to support the thesis that an inter- 
national criminal court is necessary and, within limits, is feasible. Charles 
S. Rhyne, President of the World Peace Through Law Center, sets the 
theme in his Foreword by declaring: “The idea that government is above 
the law internationally can no longer be accepted.” (P. x.) Past efforts 
to establish an international criminal jurisdiction are comprehensively 
surveyed, and the dissimilar conclusions drawn by two distinguished 
scholars challenge the reader to decide what can and should be done 
next to expand the rule of penal Jaw beyond the confines of its present 
national boundaries. 

We are indebted to Professor Jean Graven for several erudite chapters 
setting forth the historical development of individual responsibility for 
international crimes. He recalls the League’s feilure to act on the recom- 
mendation of leading scholars that a criminal chamber be established 
in the Permanent Court. Progress was stymied by World War II, which 
also brought in its wake the International Military Tribunal, described 
by Professor Graven as a turning point in legal history. Under United 
Nations auspices, comprehensive drafts were prepared for a new inter- 
national criminal court with jurisdiction cver crimes against peace and 
violations of the laws of war. This time it was the “cold war” which 
shunted the proposed court into the deep freeze and all further action was 
postponed pending agreement on 2 definiticn of aggression. 

Professor Graven condemns the United Nations for making the inter- 
national criminal court dependent on the definition of aggression. This, 
he says, extinguished hopes which the Assembly had raised exactly eleven 
years before, and was “an official internment of international penal law.” 
(P. 216.) He concludes that the majority of states did not want an inter- 
national criminal court, for they feared international justice. He reminds 
us again, however, that “Internaticnal penal law will have hardly a 
chance for a useful life and serious application as long as an international 
penal court will not exist.” (P. 221.) He urges that work on the in- 
ternational court continue without trying to deal with the question of 
aggression or crimes against peace. He points to the 1968 precedent 
when the General Assembly eliminated the period of limitations for prose- 
cution of war crimes and crimes against humanity, without making refer- 
ence to crimes against peace because that topic was too controversial. 

Professor Stone reaches a somewhat different conclusion. He warns 
that the desirability of establishing a real international criminal law should 
not lead us to wishful thinking. “While the sword of justice and the 
sword of war both rest in the hands of the State, international criminal 
responsibility and penalties cannot be brought home to those conducting 
the affairs of at any rate the more powerful States.” (P. 316.) He feels 
that, if there is to be any break-through, it cannot be centered on “offenses 
against the peace and security of mankind.” His view is no doubt in- 
fluenced by the thesis of his outstending work, Aggression and World 


1 See Robert H. Miller, “The Convention on the Non-Applicability of Statutory 
Limitations to War Crimes,” 65 A.J.I.L. 476 (1971). 
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Order,? that it is futile to try to reach a workable definition of aggres- 
sion. He apparently does not recognize that there are many who no 
longer share his pessimism. In each of the past three years, the Special 
Committee on the Question of Defining Aggression has unanimously con- 
cluded that a definition is desirable and that progress toward achieving 
it is being made.® 

In his deliberately minimalistic approach to test whether a substantial 
number of states would accept even a limited international jurisdiction, 
Professor Stone lists such crimes as genocide, kidnaping, drug traffic, 
desecration of holy places, assaults on diplomats, offenses against inter- 
national aircraft, endangering natural resources, and possibly the organ- 
izing of armed bands to cross the frontiers of another state with the pur- 
pose of disturbing security. The inclusion of the latter is rather sur- 
prising, for it describes a form of indirect aggression which is one of the 
most controversial in the world today. 

Professor Stone states that “war crimes trials after World War II have 
not really commended themselves to States as precedents binding their 
own behavior” (p. 340). In the light of recent American trials of Ameri- 
can soldiers for war crimes and the more extensive trials of Nazi war 
criminals by the Federal Republic of Germany, the statement may be 
challenged, even if one must unfortunately agree with Stone’s conclusion 
that “They have certainly not persuaded States to accept for themselves 
in order to benefit humanity as a whole, the jurisdiction of a standing 
tribunal.” (P. 340.) 

Interesting chapters are contributed by Professor Woetzel, who analyzes 
individual criminal responsibility and ex post facto law, by Dr. Eric 
Schneider of New York University, Professor Takano of Tokyo and Dr. 
Robert A. Bloom, who describes the development of individual rigbts be- 
fore various international bodies. Certain contemporary international 
courts such as the Court of Justice of the European Community and 
those dealing with restitution in Germany seem to have been overlooked. 

Those who do not look forward to reliving the sorry past would do 
well to study this commended volume. Despite its rather disjointed and 
often repetitive structure, its omissions, and the regrettable limitation that 
Professor Graven’s inspiring contribution is printed in French, this book 
points toward a future world legal order, if there is to be a peaceful 
future at all. 

BENJAMIN B. FERENCZ 


The League of Nations and the Great Powers: The Greek-Bulgarian In- 
cident, 1925. By James Barros. London: Oxford University Press, 
1970. pp. xiv, 143. Index. $6.50. 


Sometime in the afternoon of October 19, 1925, on the Greek-Bulgarian - 
border, about sixty miles from Salonika, a volley of bullets killed a Greek 


2 University of California Press, 1958. 
8 United Nations Docs. A/8419, A/8019, A/7620. 
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sentry. A further exchange of shcts caused the death of a Greek officer 
bearing a white flag. Exacerbated by a faulty transmission of intelli- 
gence, which wrongly reported that the Bulgarians had “attacked,” the 
incident quickly escalated into an international crisis that was ended by 
the most successful action in the political history of the League of Nations. 

Overreacting to the event, Greek troops advanced some five or six miles 
into Bulgarian territory along an eighteen-mile front and shelled the 
town of Petrich. Extensive consultations in London, Paris, Rome, and 
Geneva in the next days led Aristide Briand, Foreign Minister of France 
and President of the Council of the League, to telegraph Sofia and Athens 
that the Council would meet in special session on October 26 to examine 
the question, and that both states should cease hostilities at once and 
retire behind their respective frontiers. After ratifying Briand’s request, 
the Council, first, required assuranczs by Bulgaria and Greece that orders 
to cease fire and withdraw had actually been given and, then, on October 
27 in private, discussed possible sanctions should Greece refuse to cease 
its military operations. No conclusion was reached, but France and 
Britain would have supported a naval demonstration by the great Powers. 
Fortunately, Greece yielded an October 28, the crisis passed, and a sub- 
sequent Commission of Inquiry recommended reparations to be paid by 
Greece to Bulgaria. On December 14, the Council dealt with the ques- 
tion for the last time, and, afier several efforts to avoid liability or defer 
payments, Greece grudgingly made the reparations to Sofia on February 
15 and March 1, 1926, thereby closing the affair. 

The author has painstakenly traced the complex discussions and nego- 
tiations among the most interested parties in the controversy, utilizing 
archives at London, Paris, Rome, Greece, Washington, and Geneva as 
well as personal papers of Sir Austen Chamberlain. The book is dense 
with detailed transactions and discussions, almost an hour-by-hour report 
of what happened in the capitals of Europe and Geneva. Since only 
two other works, both written within two years of the event, have dealt 
with the crisis, this is a welcome monograph. The plain conclusion is 
that the great Powers—Britair, France, and Italy—were at that moment 
agreed on their policy to stabilize Europe, particularly since the border 
incident occurred only three days after settling at Locarno the Franco- 
Belgian-German frontiers, anc. thus effectively bringing Germany back 
into friendly European collaboration. In fact the aggression by Greece 
against almost defenseless Bulgaria should never have occurred. But 
the Foreign Minister of Greece having coincidently resigned a few hours 
before news of the border conflict reached Athens, the Prime Minister 
being an insecure military dictator, and the first intelligence report from 
the frontier having been incorrectly transmitted, it nevertheless took the 
action it did. 

From the settlement of the Greco-Bulgarian frontier incident, however, 
the author goes on to generalize that only great-Power agreement to act 
collectively can bring about successful pressures for the peaceful settle- 
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ment of international disputes. Events in Manchuria proved that in 
1931. Yet, if collective action by the Powers is tenuous at best, he asks, 
why institutionalize it within the League or the United Nations? Why 
not restrict “the Organization’s jurisdiction only to social and economic 
fields of endeavor” until a better sense of world community exists? Why 
compromise the prestige of the United Nations by not realizing its limita- 
tions in a world dominated by power? Here we are on debatable grounds. 

Immunizing the U.N. system from the critical peace and security issues 
of modern international relations surely cannot serve the world com- 
munity better than letting the Organization reflect the consensus—or lack 
of consensus—among both great and small states. And do “feelings for 
a world community” emerge by allowing the great Powers to settle by 
themselves all the frictions and fractures of peace among themselves? 
But the author’s thesis warrants judicious consideration; and he has neatly 
joined an excellent case study of the Greco-Bulgarian pee incident 
with a theoretical proposition about world order. 

GERARD J. Horon 


The Great European Treaties of the Nineteenih Century. Edited by Sir 
Augustus Oakes and R. B. Mowat. Introduction by Sir H. Erle Richards. 
London: Oxford University Press, 1970. pp. xii, 403. Maps. Index. 
$9.75. 


This handy collection of treaties defining the political order of Europe 
in the nineteenth century was first published in March, 1918. It remained 
in print until 1944. Although the treaty material in it is all readily avail- 
able in other sets, such as Hertslet, Map of Europe by Treaty, and pre- 
sumably will be duplicated again in Clive Parrys collection of treaties 
from 1648 to 1918, the other collections are priced far beyond the range 
of most private researchers. This volume is an excellent, almost indis- 
pensable reference book for a small personal library of international law 
and European history. 

The Introduction and first chapter are devoted to some technical as- 
pects of treaty law, such as the question of the extent to which treaties 
may be abrogated, suspended, or unaffected by the parties’ changes to 
belligerent status. This material, while well written and historically in- 
teresting, has, of course, been superseded for most purposes by the work 
of many twentieth-century publicists culminating in the International Law 
Commission reports and the Vienna Convention on the Law of Treaties. 

The rest of the book is taken up with detailed summaries of the politi- 
cal problems confronting the nineteenth-century European statesmen, 
and the treaty texts representing the more or less final solutions. Eleven 
problems are set out, beginning with the problem of ordering Europe 
after the fall of Napoleon in 1814. In that first problem the book sum- 
marizes the provisions of the preliminary treaty of May 30, 1814, and 
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sets out in full the text of the General Treaty of June 9, 1815, with an 
epitome of the seventeen documents annexed to it. The next section 
summarizes the political fate of Greece, emphasizing the disquiet arising 
in the last years of the eighteenth century and the European pressures 
applied to Turkey in the 1820s. The full texts appear (without annexes 
or introductory provisions) of the Frotocol of 1830 by which Great Britain, 
France and Russia agreed that “Greece shall form an independent State,” 
the Convention of May 7, 1832, by which those three Powers offered the 
crown of Greece to the second son of the King of Bavaria, and the Treaty 
of July 13, 1863, by which the same three Powers accepted the second 
son of the King of Denmark as King of Greece after the Bavarian was 
overthrown. The text of the Treaty of Adrianople, by which the Turks 
accepted the great-Power settlement providing for an independent Greece, 
is not set out. The summary recites all the pertinent provisions and the 
political history of Greece in Europe up to 1917. 

Other subjects dealt with in authoritative summary and with pertinent 
treaty texts include the final settlement regarding Belgian independence 
and neutrality in 1839; the status of Turkey, including the Straits Con- 
vention, Treaty and Declaration of Paris (1856); the status of Schleswig 
and Holstein, including the Treaty of London (1852) and the Treaty of 
Vienna (1864); the union of Italy, with a summary of the diplomacy 
of the risorgimento and the texts oz the Treaty of Zurich (1859) and the 
Treaty of Vienna (1866); the relations of Austria and Prussia, including 
the Treaty of Prague (1866); the status of Luxemburg; the Franco-Prus- 
sian War, including not only the texts of the Preliminary Treaty at Ver- 
sailles and the definitive Treaty of Frankfort (1871) but also the text 
of the Constitution of the Germar Empire of 1871; the Balkan tangle, 
with texts of the Treaties of London (1871 and 1913), the Treaty of 
Berlin (1878) and the Treaty of Bucharest (1913); the Triple Alliance, 
including the text of the Treaty of Alliance between Germany and Aus- 
tria (1879) and Clauses III, IV and VII of the otherwise unpublished 
Treaty between Austria and Italy of Mav, 1882 (as renewed in 1903). 
The Appendix contains the text of the Peace Treaty of San Stefano (1878) 
between Russia and Turkey, by which Turkey recognized the independ- 
ence of Montenegro, Serbia, Rumania, and Bulgaria, and agreed to allow 
free navigation for neutral vessels through the Bosphorus. 

Notably missing are major treaties dealing with non-European affairs, 
such as the General Act of the Conference of Berlin, 1885, by which the 
European Powers agreed on the rules by which colonization was to take 
place in Africa, and major treaties dealing with other issues than terri- 
torial sovereignty, such as the Treaty of Constantinople (1888) setting 
up the legal regime of the Suez Canal. 

Within its own ambit, as a digest of Hertslet and a handy reference 
book to the great diplomatic movements of nineteenth-century Europe, 
this small book is a classic. 

ALFRED P. RUBIN 
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Conférence de La Haye de Droit International Privé. Actes et Documents 
de la Onziéme Session. 4 vols. Vol. I: Matières Diverses. pp. 147. Fl. 
36; $10.00; Vol. II: Divorce. pp. 229. Fl. 54; $15.00; Vol. III: Accidents 
de la Circulation Routière. pp. 223. FI. 54; $15.00; Vol IV: Obtention 
des Preuves a [Etranger. pp. 219. Fl. 54; $15.00. The Hague: Im- 
primerie Nationale, 1970, 1971. Fl. 162; $45.00, the set. 


The entire Proceedings of the XIth (1968) Session of the Hague Con- 
ference on Private International Law have finally become available. 
The Proceedings were awaited with impatience. Three new conventions 
were prepared and other important business was transacted at the session. 
Reports having appeared on the principal work undertaken at the session.2 
this review will concentrate on the contents of the first volume containing 
Miscellanea, which appeared last. 

Volume II has the preparatory materials, the advance drafts, and the 
discussion leading to agreement by the Conference on a draft of a Con- 
vention on the Recognition of Divorces and Legal Separations.? The 
text of the convention is accompanied by an Explanatory Report prepared 
by the experts who acted as reporters on the subject. The convention 
has been signed by the United Kingdom è and work is proceeding on im- 
plementing legislation needed in the case of ratification.t Other member 
nations have let it be known that signing is under consideration. The 
uncertainty about the ultimate fate of the divorce law enacted in 1970 
in Italy may delay decisions. The possibility of such enactment was 
taken into account by the Conference at the 19€8 session. 

Volume III with the draft Convention on the Law Applicable to Traffic 
Accidents * provides useful background in reading this rather complicated 
draft which has produced mixed reactions in the member states. Con- 
sidered unsuitable for American purposes by the United States Delega- 
tion,® the draft has been used by the Canadian Commissioners on Uni- 
formity of Legislation for the preparation of a model law.” The Common 
Market countries and Switzerland are said to be probable signatories of 
the draft convention.® 

1 Amram, “Report on the Eleventh Session of The Hague Conference on Private 
International Law,” 63 A.J.I.L. 521 (1969); von Mehren, Reese and Nadelmann, “The 
Eleventh Session of the Hague Conference on Private International Law,” 16 A. J. 
Comp. Law 580 (1968). 

2English text of the convention already published in 16 A. J. Comp. Law 582 
(1968), and 8 Int. Legal Materials 31 (1969). 

s On June 1, 1970, which has given the convention its official date. 

4See The Law Commission and The Scottish Law Commission, Hague Convention 
on Recognition of Divorces and Legal Separations. Report (Command Paper Cmnd. 
4542 (Nov. 1970)). 

6 English text already published in 16 A. J. Comp. Law 589 (1968), and 8 Int. 
Legal Materials 34 (1969). 

6 See Report of the U.S. Delegation on the XIth Session of the Hague Conference ~ 
on Private International Law, 8 Int. Legal Materials 785, 800 (1969). 

7 See Castel and Crépeau, “Choice of Law in Torts,” 19 A. J. Comp. Law 17, 29 
(1971) (text at 36). 

8 On May 4, 1971, the convention was signed by Belgium, France, The Netherlands, 
and Portugal. 
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Volume IV has the materials on the Convention on the Taking of Evi- 
dence Abroad in Civil and Commercial Matters.? The United States, 
among others, has signed this convention ° which is supplementary to 
the Convention on the Service Abroad of Judicial and Non-Judicial 
Documents, prepared in 1964 and today in force among more than ten 
nations, including the United States. The Explanatory Report covering 
the new convention is by Philip W. Amram of the United States, who 
was reporter on the subject. The United States Delegation has recom- 
mended ratification of the conventicn.?” 

In the first volume, the closing part is a Bibliography of writings on 
work undertaken by the Hague Conference since the end of the second 
World War. Prepared by the Conference’s Permanent Bureau, the well- 
done comprehensive bibliography covers more than twenty double-column 
pages. In view of the growing importance of the work done at The 
Hague, the availability of the bibliography is most welcome. Minor 
mishaps will, it is trusted, be straightened out in future editions.** 

Volume I has, in addition, the discussion of some administrative mat- 
ters and the final consideration and disposition of an issue which almost 
wrecked the Conference. The Hague Conference had in 1964 begun 
work on a Convention on the Recognition and Enforcement of Foreign 
Judgments in Civil and Commercial Matters. Except for one question, 
the work was completed at an Extraordinary Session of the Conference 
held in April, 1966.15 At that time the draft of a convention on the 
same subject prepared by the Common Market countries for their own 
purposes had become known. That draft provided for enforcement against 
non-domiciliaries of the Market (but not against others) of all judgments, 
including those in which in perscnam jurisdiction was asserted on an 
improper basis, such as the plaintifs nationality or domicile, or the mere 
presence of assets in the rendering state. With other delegations, the 
United States Delegation urged inc_usion in The Hague Convention draft 
of a provision denying extraterritorial enforcement to judgments obtained 
in a jurisdictionally improper forum. A deadlock developed over the 
issue. A Special Committee at a meeting held in October, 1966, suc- 
ceeded in agreeing on a Supplementary Protocol with rules covering the 
subject.1*° The question of the relation between Convention and Protocol 
remained open. At the request of the United States, this issue was put 
on the agenda of the XIth Session. The volume contains the discussion 


9 English text already published in 16 A. J. Comp. Law 594 (1968), and 8 Int, 
Legal Materials 37 (1969), 

10 See Table Showing Status of Conventions prepared by the Hague Conference 
on Private International Law, 19 A. J. Comp. Law 588 (1971). 

11 See Amram, “United States Ratification of the Hague Convention on Service of 
Documents Abroad,” 61 A.J.I.L. 1019 (1967). Cf. Table, cited above. 

12 See Report, note € above, at 804, 820. 13 Pp, 121-144. 

14 For example, in the topical listing, there is no heading “Recognition of Judgments.” 

15 See Nadelmann and von Mehren, “The Extraordinary Session of the Hague Con- 
ference on Private International Law,” 60 A.J.I.L. 803 (1966). 

18 The English text of both draft Convention and Supplementary Protocol appeared 
in 15 A. J. Comp. Law 362 and 369 (1967), respectively. 
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and the result.” The presentation of the issue by the head of the United 
States Delegation is reproduced in extenso.® After a first round of ex- 
pression of views, discussion for the record was suspended. Eventually, 
a recommendation was agreed on, urging the member states to use both 
the Convention and the Supplementary Protocol.** 

The fate of the convention is uncertain. So far, only Cyprus, a non- 
member but, with non-members Iceland and Malta (all three members of 
the Council of Europe), allowed to sign, has signed the instruments.”° 
Some member nations, in particular France, are known to prefer bi- 
lateral treaties.” The issue with the Common Market is unresolved. The 
Common Market states seem to proceed with preparations for ratification 
of their convention.?? Counter-reactions in other countries may be an- 
ticipated.” Further efforts are needed to avoid “confrontations.” ** The 
way out seems to be treaty negotiations. 

The Hague Conference itself is still plagued with a “language” prob- 
lem. English has not yet been accorded equal treatment with French, 
the language originally used exclusively by the Conference. Today, the 
conventions are prepared in French and English, both texts being equally 
authentic. The Explanatory Report, however, is only in the language 
of its author. Speakers may use French or English. The summaries 
of their interventions appear in the language used. Cover, indices, and 
other paraphernalia are in French only, which is hardly proper for pub- 
lications emanating from an international institution at which English is 


used by up to one half of the speakers. 
Kurt H. NADELMANN 


17 Pp. 89-95, 110-113. The Proceedings of the Extraordinary Session and of the 
Special Committee meeting had appeared earlier. Reviewed by von Mehren, 64 
A.J.LL. 978 (1970); Nadelmann, 17 A. J. Comp. Law 638 (1969). 

18 At pp. 90-92 (Ambassador Richard D. Kearney). 

19 At pp. 110-113. English text of the Recommendation already published in 16 
A. J. Comp. Law 602 (1968), and 8 Int. Legal Materials 820 (1969). 

20 On Feb. 1, 197], which has given the instruments their official date. See Art. 
27 (1) of the convention. From time to time exceptions have been made for members 
of the Council of Europe who are not members of The Hague Conference on Private 
International Law. 

21 A number of new conventions have been concluded by France. See 2 H. Batiffol, 
Traité de Droit International Privé, No. 721, p. 430 (Eth ed. with P, Lagarde, 1970/71). 

22 The convention was signed on Sept. 27, 1968, ten days before the opening of the 
XIth Session of the Hague Conference. Parliamentary authorization for ratification 
has been secured in France, Law No. 69-1064 of Nov. 28, 1969, J.O., Nov. 29, 1969, 
p. 11643. A bill to the same effect was introducec in the German Parliament early 
in 1971. 

23 In the U.S., a bill was introduced in the 91st Congress by Representative Mikva 
which would provide the President with retaliatory powers. H.R. 16175, 91st Cong., 
2d Sess. (1970), 116 Cong. Rec. No. 26, Feb. 25, 1970, E-1333; in transl. in [1970] 
Cahiers de droit Européen 353. Cf. Homburger, “Recognition and Enforcement of 
Foreign Judgments: An Addendum,” 18 A. J. Comp. Law 841 (1970). 

24 See Nadelmann, “The Common Market Judgments Convention and a Hague 
Conference Recommendation: What Steps Next?”, 82 Harvard Law Rev. 1282 (1969). 

25 For the first time, the Permanent Bureau has secured translations in the other 
language of the three Explanatory Reports covering the conventions prepared at the 
XIth Session. The translations are not reproduced, however, in the Proceedings. 
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Soviet Yearbook of Internaticnal Law, 1969. Edited by the Soviet Asso- 
ciation of International Law. Moscow: Nauka Publishing House, 1970. 
pp. 479. 3R. 34K. 


The emphasis upon ideological struggle with imperialists, which char- 
acterized the 1968 Yearbook, has saifted to broader concern in the 1969 
volume, which calls for a new Socialist international law. Beginning with 
Professor G. I. Tunkin’s lead article, which restates the position he has 
been taking that a new Socialist international law is in the making to 
govern relations between Socialist states, and that the 1968 events in 
Czechoslovakia must be read in the light of its requirement that Socialist 
states defend each other against departure from Socialist principles, the 
volume proceeds to the newly emerging law of the COMECON. 

An enlightening article by Dr. L. A. Alexidze argues that the new prin- 
ciples must be accepted in many of their aspects by states which have 
neither accepted them by treaty nor through recognition of custom be- 
cause these progressive norms are coming to form a new jus cogens. 
While the natural law foundations sometimes ascribed to jus cogens are 
rejected, as they always are by Marxists, the author concludes that the 
new norms of jus cogens are closely linked with “the main moral and 
ethical requirements of progressive mankind.” The new law is not seen 
as immutable, as the author would expect it to be if based on natural 
law, but it is linked with morality as defined by the Socialist states. In 
a sense, it is a flexible set of ever-developing norms, perhaps to the out- 
side world understandable if compared to the billowing folds of a half- 
inflated balloon whose precise form is not yet evident but whose interior 
is filling with an expanding gas which will eventually penetrate to the 
outmost recesses of the orb. 

The nature of these progressive norms is defined in paper after paper. 
As in the past the principal norm is that of anti-colonialism and anti-neo- 
colonialism, which Dr. I. I. Lukashuk defines as an “inter-state system 
brought about by imperialism adjusting itself to new conditions.” Pro- 
fessor M. I. Lazarev in his commentary on the renewed attempt to define 
aggression argues that “the armed struggle of a colonial nation against 
armed forces of a parent state do not come under the definition of ag- 
gression.” L. I. Volova sees the plebiscite as a valuable instrument to 
be used in the anti-colonial struggle in that it has served, especially in 
Africa, to express the desire far self-determination, as Lenin had foreseen 
that it would. 

The “Communications and Surveys” section of the volume carries no 
English translations, but it has some impressive studies sandwiched in 
between some very brief papers which seem to be the editors’ effort to 
give budding authors a chance to publish. T. B. Akbarov, in a piece 
written just before his death, writes of the practice of the Tadzhik Re- 
public’s international relations. His paper will excite interest in the out- 


1 See note by W. E. Butler in 65 A.J-.LL, 796 (1971); and editorial by this reviewer, 
ibid. 142. 
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side world, which has wondered since the 1944 Constitutional amendment 
authorizing republics of the U.S.S.R. to participate in foreign affairs, 
just how this would be accomplished. Akbarov says that his Republic 
has never signed a treaty and need not because its sovereign will is ex- 
pressed together with that of the whole U.S.S.R. in treaties signed by 
the latter. It has not needed to establish a Ministry of Foreign Affairs, 
even though permitted to do so by the Constitution, for its nationals 
participate in the federal delegations when Tadzhik interests are con- 
cerned. Its direct relationship with foreign states is through social or- 
ganizations like trade unions and societies for cultural relations. These 
go abroad and receive foreign delegations (100 in 1966), seeing this ex- 
change as an opportunity to demonstrate what can be accomplished 
economically and culturally if the Soviet system of government is adopted 
and also to overcome ideas spread abroad that the Central Asian Re- 
publics are but colonies of the Russians. 

Once again, as with the 1968 volume, the tone of the papers is less 
dogmatic than in the earlier years of the series. Authors indicate quite 
differing views of a subject and discuss them, as in Z. N. Galenskaya’s 
paper on international criminal law. Positions sometimes seem tentatively 
presented to provoke discussion. For readers in search of biographies, 
there is a good one on the 80th birthday of Judge V. M. Koretsky, and 
some charming reminiscences of the late V. N. Durdenevskii and S. B. 
Krylov. 


Joas N. HAZARD 


The Australian Year Book of International Law, 1967. Edited by D. W. 
Greig. Sydney, Melbourne, Brisbane: Butterworths, 1970. pp. 315. 
Index. 


This volume of the Year Book (now published under auspices of the 
Monash Law School) is considerably larger than either of the volumes 
which have preceded it. Articles are, in general, more critical than those 
in the preceding volumes. 

In the first article, on “Asian Attitudes to International Law,” K. J. 
Keith eschews “inaccurate generalizations” and, while pointing out that 
there is no Asian attitude toward the law as a whole, submits that there 
are attitudes toward particular areas of it. Claims, he points out, have 
related to specific issues. No radically new approach is found to have 
been taken in the Asian-African Legal Consultative Committee. Asian 
states are described (p. 18) as responsible for “extensive changes in inter- 
national law relating to colonial territories.” Also noted (p. 15) is a 
“powerful new instrument” (for the development of the law) which the 
Afro-Asian majority has acquired in the United Nations General Assem- 
bly. Asian states’ acceptances of the World Court’s jurisdiction are de- 
scribed (p. 30) as “comparatively broad, and unrestricted by reservations.” 

Writing on “The Legal Environment of Australian-Japanese Trade,” 
Bernard Marks notes Constitutional provisions of the United States and 
Japan, respectively, concerning the force and effect of treaties as com- 
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pared with Constitutional law; he suggests (p. 51) that “the Trade Treaty 
is subject to existing Australian law and any force given it could easily 
be defeated by conflicting legislation,’ while the Japanese Constitution 
makes such a result untenable. 

Under the caption “International Law and the Sabah Dispute,” Geoffrey 
Marston considers the desuetude of treaties (p. 109) and the question 
of whether the treaty relevant to his subject ever came into force. He 
suggests (p. 152) that if the Philippine Government’s challenge to test 
the claim before the International Court of Justice were accepted by 
Malaysia, the Philippine claim would fail. 

On the subject, “Article 2(7) of the United Nations Charter and the 
Practice of the Permanent Members of the Security Council,” David R. 
Gilmour observes (p. 161) that, if the rule of law is to have any applica- 
tion at all in international affairs, “no State can be allowed to interpret 
with binding force the extent of its obligations under the United Nations 
Charter or . . . any other instrument.” He is critical of positions taken 
by the United States, by the United Kingdom and by the Soviet Union, 
respectively, and finds (p. 155) “a substantial amount of agreement that 
general discussions of and recommendations on subjects such as standards 
of living and even human rights are not prohibited by art. 2(7).” 

In a brief article on “Relations Between the International Legal Order 
and the Municipal Legal Order—-A ‘Perspectivist’ View,” Ilmar Tammelo, 
making a distinction between theory about law and theory in law, submits 
(p. 214) that the international legal order has “potentially and actually, 
a common field with the municipal lezal orders... .” 

J. G. Starke, Q. C., in a three-page section of the Year Book relating 
to the International Law Commission, regards it as “unlikely that 1967 
will be remembered as one of the virtage years” of the Commission. E. I. 
Sykes is the author of a section on “Cases in Private International Law— 
1967.” Another section relates to Australian practice, the first twenty 
pages of this being under the caption “International Law.” Four pages 
are given to practice of the individual States and Territories of the Com- 
monwealth of Australia, and thirty-one pages to book reviews. 

Rosert R. Wxson 


The Indian Yearbook of International Affeirs, 1966-67. Vols. XV-XVI. 
Madras: Indian Study Group of International Law and Affairs, Madras 
University, 1970. pp. vii, 691. Rs. 16. 


Under the editorship of Professor C, H. Alexandrowicz and, in recent 
years, Professor T. S. Rama Rao, of the University of Madras, the Indian 
Yearbook of International Affairs for many years has made a significant 
and welcome contribution to scholarly thinking in international law. 
Volumes XV-XVI (under one cover), published in 1970, have seventeen 
articles in three parts (International and Comparative Law, Interna- 
tional Affairs, and Supplement on Human Rights), and sections of judicial 
decisions on Indian Constitutional Law and of book reviews. 
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Like earlier volumes, the most recent one has drawn on the work of 
scholars outside India as well as Indians, and its subject matter is not 
limited to regional concerns. For the non-Indian reader the articles that 
deal with Indian and Asian problems may be of particular interest, but 
he will also find such contributions as the following: “The Law as a 
Category of History,” by H. E. Strakosch of Sydney University; “A Suc- 
cessful Jurisprudence of Advisory Opinions for the International Court of 
Justice,” by David Lenefsky of the U.N. Association of the U.S.A.; “Uni- 
fication of Private Maritime International Law through Treaties—An As- 
sessment, written by Upendra Baxi in the 1965 session of the Hague 
Academy Research Center; “Law of Maritime Distress” by Dr. Satchida- 
nanda Hore, at the London School of Economics; and “The Cyprus Prob- 
lem before the U.N. Security Council” by Dr. Kurt Rabl of the University 
of Mainz. 

Articles on comparative law include one on “American Criminal Pro- 
cedure from a Comparative Viewpoint” by Dean Kenneth Pye of Duke 
University Law School; “The Judicial System of the Hindus” by Professor 
R. P. Anand of the Indian School of International Studies; and “Reform 
of the Doctrine of Ultra Vires: A Comparative Study” by K. Ponnuswami 
of the University of Delhi. 

Dr. D. Conrad of the University of Heidelberg has written a major 
article on the “Limitation of Amendment Procedures and the Constituent 
Power’ that should be of great interest to international as well as com- 
parative lawyers. He takes as his starting point the Indian Supreme 
Court’s remarkable decision in the Golak Nath case in 1967, holding that. 
the Constitutional provisions for amendments (by approval of two thirds 
of the membership of both Houses of the central Parliament and, in cer- 
tain instances, by the legislatures of at least half of the States) do not 
apply to changes in the Fundamental Rights. Those Rights, including 
the controversial Right to Property, cannot be curtailed by any amend- 
ing procedure under the Constitution, said the Court. Dr. Conrad then 
inquires into the theory and practice under other constitutions as to 
the locus of constituent power and efforts to protect certain fundamental 
provisions of the basic charter from erosion by ordinary amendment. In 
particular he traces Germany’s unhappy experience under the Weimar 
Constitution, which could be amended by a two thirds majority in each 
House of the Parliament. The practice arase of passing laws by the 
requisite majorities that were inconsistent with the Constitution, yet held 
by the courts to be valid. Thus a mass of “constitution-breaking laws” 
came into being. Coupled with occasional delegations of emergency 
legislative power to the executive, this practice prepared the way for 
Hitlers “legal” seizure of total power through the famous Enabling Act 
of March 24, 1933. 

To international lawyers Dr. Conrad’s article will suggest some promis- 
ing lines of thought on problems of recognition, legitimate intervention to 
support “lawful” foreign governments, self-determination, and human 
rights. ! 
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Professor J. D. M. Derrett of the School of Oriental and African Stud- 
ies, University of London, has written a review-article on Professor 
K. R. R. Sastri’s Hague lectures on “Hinduism and International Law” in 
1966. In this latest attempt to point out the possible relevance of the 
Brahminical tradition to problems of international law, Derrett finds that 
the doctrinal linkages, as in earlier efforts, remain elusive. But he does 
find—extrapolating from the lectures and adding some thoughts of his 
own-—-a useful and pertinent exposition of distinctively Hindu attitudes 
and practices in the resolution of conflicts. 

Three articles in the section on international affairs concern Asian 
problems: “The Erosion of the Afro-Asian Movement” by K. P. Misra of 
the University of Rajasthan; “Pakistan and the Korean Crisis” by B. N. 
Goswami of the University of North Bengal; and “The Himalayan Frontier 
Policy of India—-A Historical Perspective’ by the editor, Professor Rama 


Rao. 
H. C. L. MERULAT 


BRIEFER NOTICES 


The Development of Admiralty Jurisdiction and Practice Since 1800. 
By F. L. Wiswall, Jr. (New York: Cambridge University Press, 1970. pp. 
xxviii, 223. Bibliography. Index. $13.00.) This fine monograph should 
be of great interest to every admiralty lawyer as well as of interest to 
students of legal history and jurisprudence. It is the story, well told 
and well documented, of the growth of English admiralty since 1800.and 
its emergence from the shackles imposed on it centuries earlier. Com- 
parison of the English develcpments with contemporary American prac- 
tice makes the study a valuable cornparative work as well. 

The first chapter emphasizes the rôle cf Lord Stowell in the Court’s 
rebirth. The second chapter discusses the significant statutory exten- 
sions that followed thereafter as well as the growth of the Court’s busi- 
ness under Dr. Lushington, whose reign, like Stowell’s, was a long one. 
The next chapter is a fascinating account of the birth, life, and death of 
Doctors Commons. Accompenying the demise of the civilians in their 
monopoly was the disappearance o7 the Advocates who served as legal 
advisers to the Crown, especially in matters of international law. 

The ensuing chapter describes the changes brought about by the Judica- 
ture Acts and the tenure of Sir Robert Phillimore who was Admiralty 
Judge during the transition and the last civilian to hold that post. The 
next chapter, “The Court under Common Lawyers,” develops the story 
of the changes in legislation, practice, and jurisprudence, as well as in 
organization and personnel from the Phillimore era to the present. The 
final chapter is an interesting critique of the effect of changes in the 
Court and in its personnel upon the development of the so-called pro- 
cedural theory of the action in rem in English admiralty law. The author 
then briefly summarizes his conclusions and stresses the importance of 
the study of the civilian past in dealing with the complexities and anom- 
alies of current admiralty jurisprudence. The study, which received the 
Yorke Prize at the University of Cambridge, is a welcome contribution 
to the literature of admiralty. 

Bronson MACCHESNEY 
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The American Law of Sovereign Immunity: An Analysis of Legal Inter- 
pretation. By Theodore R. Giuttari. (New York, Washington and Lon- 
don: Praeger Publishers, 1970. pp. xvii, 438. Selected Bibliography. 
Table of Cases. Index. $20.00.) The doctrine of sovereign immunity, 
one of the key concepts of international law, has in recent decades under- 
gone some basic modification through judicial and executive interpreta- 
tion in America and, in general, throughout the world. This re-evaluation 
is illustrative of the fact that international law can and does change to 
meet the changing conditions of the world society, and thus this study 
becomes more significant than the topic it covers so thoroughly. 

Basically stated, the doctrine of sovereign immunity means that a for- 
eign state or government cannot be sued in the courts of another coun- 
try. This is, of course, an oversimplification, but it does in general repre- 
sent the position of the United States since the days of Chief Justice 
John Marshall. In its classical form, the doctrine was considered to be 
“absolute” and therefore totally exempted foreign states from the juris- 
diction of American courts. In recent decades a more “restrictive” in- 
terpretation of sovereign immunity has evolved, mainly in reaction to the 
much greater direct involvement of state agencies in economic activities. 
Under the “restrictive” interpretation, a foreign state may be subjected 
to judicial proceedings if the activity in question be determined to be 
commercial in nature as distinct from political. Obviously, with the 
current tremendous involvement of foreign states in business or com- 
mercial activities, this distinction becomes of great significance in the 
determination of the jurisdiction of an American court over a foreign 
state or its instrumentalities. 

Mr. Giuttari’s thorough examination of the theories of sovereign im- 
munity and their evolution in American law and diplomacy has benefited 
greatly from his experience as an international lawyer in both the class- 
room and in the business world. This volume draws upon all sources 
to carefully document the change of attitude in the United States from 
support of the “absolute” theory of sovereign immunity to, broadly speak- 
ing, the “restrictive” theory. The inter-relationships of the various branches 
of government on this subject are carefully analyzed, and thus this study 
should be useful to the Constitutional lawyer as well as to the teacher 
of international law and its “practitioner” in the business world. 

Donatp R. SHEA 


Human Rights: Protection of the Individual under International Law. 
Proceedings of the Fifth Summer Conference on International Law, Cornell 
Law School, June 18-20, 1964. (South Hackensack, N. J.: Fred B. Roth- 
man & Co., 1970. pp. xiv, 286. $8.50.) The present volume, which was 
edited by Mr. Arnold Fraleigh, contains the papers and discussions of 
the 1964 Summer Conference on International Law held at Cornell Law 
School under the direction of Michael H. Cardozo. Three broad agenda 
topics were selected as the framework within which to interweave the 
colloquies and comments of the conference members: the protection of 
individuals against their own states; the protection extended by a govern- 
ment to an economic enterprise doing business in a foreign state; and 
the protection of groups, or of individuals belonging to particular groups 
—religious, racial or other—encompassed in the concept of genocide, 
a term which unhappily has come to be more and more loosely and 
carelessly used. 

Seven primary papers formed the basis of the session. Professor Brunson 
MacChesney’s essay on “Recent Developments in the United Nations with 
respect to Human Rights,” is complemented by Mr. Richard Bilder’s 
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treatment of the “International Pramotion of Human Rights.” Professor 
Kenneth Carlston evaluates the growth of international law and organiza- 
tion required to serve the individual human interest, formulating a num- 
ber of postulates directed tc that end. Part II of the volume, which 
concerns procedures for the protection of human rights, offers the reader 
the expertise of Professor Milton Konviiz in “Inter-State Applications 
under the European Convertion on Human Rights and Fundamental 
Freedoms.” Professor Stanley Metzger and Mr. Sigmund Timberg ex- 
amine, respectively, the “Property Interests of the Individual and Inter- 
national Law,” and “Administrative Safeguards for Protection of the In- 
dividual in International Economic Regulation.” Part IV contains a 
penetrating examination by Professor Nathaniel Nathanson of the highly 
sensitive matter of the “Const:tutional Problems involved in United States 
Adherence to a Human Rights Convention.” 

The value of the papers is enhanced by a number of excellent contri- 
butions by the other participants, in particular, the expositions of Mr. 
Luis Reque of the Pan American Union (on the “Inter-American System 
and Human Rights”) and Messrs. Egon Schwelb and Gordon Weil on 
the “European Human Rights Convention.” Mr. Reque’s statement is 
an enlightening distillation of the cevelopment of inter-American institu- 
tions for the protection of human rights. Few of the fundamental prob- 
Jems have escaped notice; and the wealth of ideas which flow from the 
exchanges should provide incentives for others to probe the topics in 
greater detail. Occasionally, however, the desire for an idealistic per- 
fecting of human rights procedures (as in the suggestions of Professor 
Konvitz and others that public protection of such rights be instituted as 
a matter of public law) tends to ignore the practical and political limita- 
tions upon such an ambitious objective. 

The recent history of the international legal order has been aptly char- 
acterized by the distinguished Italien jurist, Roberto Ago, as a race be- 
tween the codification of international law and its destruction. It is 
one of the great ironies of this histary that at the very time that the tra- 
ditional or classical structure of that order is under assault from several 
fronts with an accompanying revitalization of the dogma of state sov- 
ereignty, there should appear a forward surge, within sharply defined 
limitations, in the protection of human rights on the international plane. 
Perhaps the future will record a progression from the absence of even 
a habeas cadaver to the ultimate ideal of world habeas corpus. Yet of 
this one can scarcely be sanguine in a society whose present course daily 
exhibits signs of a gathering disintegration. 

ALWYN V. FREEMAN 


The Law of Armed Conflicts. By Denise Bindschedler-Robert and 
Lucius Caflisch. (New York: Carnegie Endowment for International 
Peace, 1971. pp. vi, 119. $1.50.) The Carnegie Endowment for Inter- 
national Peace sponsored a ccnference on the law of armed conflicts at 
Geneva in September, 1969. The report by Professor Bindschedler-Robert 
that was the basis for discussion has now been published, together with 
a record of the oral proceedings compiled by Lucius Caflisch. The re- 
port and record were translated from the French by Isaac Paenson. 

Professor Bindschedler’s report highlights a number of technical prob- 
lems in the current law of armed conflict. It asks whether a clearer line 
could not be drawn between permissible targets such as railway lines, 
and impermissible targets such as civilian workers’ dormitories, conclud- 
ing that it can and should. It discusses “unlawful weapons,” concluding 
that “clean” nuclear weapons probably are lawful but that biological and 
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chemical weapons probably are not. It roundly condemns guerrilla war- 
fare as subversive of the distinction between combatants and noncom- 
batants which is at the heart of attempts to limit the horrors of warfare 
today. It also discusses the vexing question of when a riot becomes an 
“armed conflict not of an international character,” whether the United 
Nations ought to adhere formally to the 1949 Geneva Conventions, and 
some theoretical questions such as those concerning reprisals as a justi- 
fication for perpetrating horrors otherwise forbidden even in time of war. 

The oral discussion involved twenty-nine eminent international lawyers 
from over a dozen countries of all political persuasions. It was note- 
worthy for the generally high level of comment, the complete lack of 
polemic and the difficulty of coming to agreement to resolve the issues. 

There is a great deal to criticize in the report and the record of pro- 
ceedings. Aside from substantive disagreements, I found most disturb- 
ing the misuse of legal words of art in the report. Why Professor Bind- 
schedler found it necessary, for example, to substitute the word “com- 
batants” for all who are labeled “belligerents” in the Hague Regulations 
escapes me utterly. And it is curious that the panelists bemoaned the 
absence of any study of how states in fact treat captured guerrilla fighters 
when ample reports of just such information are summarized by Dietrich 
Schindler in an article with which at least the Swiss members of the 
group must have been familiar As part ot a continuing discussion of 
the international law relating to armed conflict the pamphlet has some in- 
terest, but it is an ephemeral interest of significance to specialists only. 

Finally, one may wonder why such a report, of such limited interest, 
should have been translated from the French at all; and if translated, 
why a translation so hasty that it confuses far more than it helps the 
reader not already familiar with the French language.? 

RED P. RUBIN 


Uniform Commercial Law: An Essay on International Conventions in 
National Courts. By O. C. Giles. (Leiden: A. W. Sijthoff, 1970. pp. 200. 
Index. F]. 30.) This book is directed to the different interpretations that 
have been placed by the courts of signatory nations on certain provisions 
of international conventions dealing with commercial matters. Principal 
attention is devoted to the Brussels Convention of 1924 on Bills of Lad- 
ing, the Warsaw Convention of 1929 on Air Transport and the Geneva 
Convention of 1930 on Bills of Exchange. Brief mention is also made of 
other conventions which to date have produced little case law; these are 
the Brussels Salvage Convention of 1910, the Brussels Convention of 
1957 Relating to the Limitation of the Liability of Shipowners, the Brus- 
sels Convention of 1926 for the Unification of Certain Rules of Law Re- 
lating to Maritime Liens and Mortgages, the Genoa Convention of 1920 
(International Labor Organization), the Geneva Convention of 1956 on 
the Contract for the International Carriage of Goods by Road, and the 
Bretton Woods Agreement of 1944 which established the International 
Monetary Fund. 

The author devotes some discussion to the factors which aid, as well as 
to those which impede, uniformity of interpretation, and concludes that 
on the whole “a very wide measure” of uniformity has been attained. 


1D, Schindler, “Die Anwendung der Genfer Rotkreuzabkommen Seit 1949,” 22 
Schweitzerisches Jahrbuch fiir Internationales Recht 75 (1965). 

2 E.g., unless one is aware that “motiver” in French refers to the expressed reasons 
for a judicial decision, not, as the word “motivate” in English, the unexpressed reasons, 
note 32 on page 18 is incomprehensible: “. . . the sentence has been very carefully 
motivated.” 
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The book is unlikely to prove of substential value to readers who do 
not already have a good knowledge of the conventions in question. This 
is because the author concentrates his discussion on those relatively few 
provisions of the conventions that have been interpreted differently by 
the courts of signatory nations, and devotes little or no attention to the 
conventions as a whole, 

Wiis L. M. REESE 


The U.N. Convention on the Elimination of All Forms of Racial Dis- 
crimination. A Commentary. By Nathan Lerner. (Leiden: A. W. 
Sijthoff, 1970. pp. 132.) This is a complete and skillful analysis of the 
travaux préparatoires of the convention. The final text has passed through 
various stages, beginning with the Sub-Commission on Prevention of 
Discrimination and Protection of Minorities of the Commission on Hu- 
man Rights, later considered by the full Commission on Human Rights, 
the Third Committee of the General Assembly, and, finally, by the Gen- 
eral Assembly. While opinions on the interpretative value of travaux 
préparatoires are divided, in this particular case there can hardly be any 
doubt of their relevance for the hermeneutics of the convention. 

The authors of the convention were well aware of the little value of 
substantive law without a framework of a procedural system to provide for 
implementation. Articles 8-16, and 22 were supposed to offer this frame- 
work. It appears that theoretically there are three methods of initiating 
action by an organ of the United Nations: reporting by the parties to 
the convention on the status in their countries, ‘by any party to the con- 
vention, by communications from individuels or groups (Art. 14). This 
last method is as yet not operational. Aricle 14 is an optional clause, 
and so far no state has accepted this clause. The initiation of action by 
one party against another is frequently considered as “taking upon itself 
the unwelcome duty of accusing the state charged with not fulfilling its 
obligations.” As things stand now, no such action can be expected on a 
disinterested basis but mostly as one more acte peu amical of one state 
against another. A procedure of conciliation is foreseen in cases of such 
complaints. Should in such a case no solution be reached by conciliation, 
the way to the International Court of Justice is provided for (Art. 22), 
but only for those signatories who did not enter a reservation to this 
article: fourteen out of 38 did so. Finally, it would be naive to expect 
signatory countries without a free press and democratic guarantees to 
admit in their reports any violation of the convention. This sort of re- 
porting can be expected only from states with a free press and democratic 
guarantees. As a result a distorted picture of the real situation will be 
created: oppressions would be suppressed and honest admission of prob- 
lems played up against democracies. There remains, of course, the 
method of persuasion, on which the United Nations frequently relies. 

Jacos ROBINSON 


Conferencia de Viena sobre o Direito dos Tratados. By G. E. do 
Nascimento e. Silva. (Rio de Janeiro: Ministerio das Relações Exteriores, 
1971. pp. 218.) When the head of a delegation undertakes to report on 
the work of a conference we may be assured that the analysis will be both 
scholarly and enlightening. Such is the case with this appraisal of the 
proceedings in 1969 which resulted in the treaty, which the author de- 
scribes as the most importaant step in the task of codifying international 
law. 
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Two sections of the volume present the background of the Conference, 
describing the sessions of 1968 and 1969 and the work of the International 
Law Commission. This is followed by a careful analysis of the first and 
second sessions of the Conference, taking up the treaty article by article 
and commenting on it in the light of existing law. A valuable feature 
of the volume is the bibliography of the law of treaties, and, for Brazilian 
students, the divergencies of the new text frora existing Brazilian law. A 
fourth part presents the convention itself, including an English text. The 
Instituto Rio Branco aand the Ministry of Foreign Affairs of Brazil may 
well be proud of a publication presented in such clear, concise and au- 
thoritative form. 

C. G. FENWICK 


Staatskontinuität und Verfassungsrechtssprechung. Zum Begriff der Kon- 
tinuität des deutschen Staatswesens, unter besonderer Berücksichtigung 
der Rechtssprechung des Bundesverfassungsgerichts. By Wilfried Fiedler. 
(Freiburg and Munich: Verlag Karl Alber, 1970. pp. iv, 207. Bibliog- 
raphy.) The political aftermath of World Wars I and II raised the prob- 
lem of a state’s continuity and its very neal to one of universal im- 
portance, yet the theoretical analysis of the subject remains limited pri- 
marily to the writings of Hans Kelsen and Josef Kunz on the status of 
Germany. Wilfried Fiedler’s thorough study of the continuity question 
in both its international and domestic aspects is a major addition to the 
literature in the field. The principal contribution of Fiedler’s work is 
to demonstrate historically that, although international law separates the 
concepts of “identity” and “continuity”, diplomatic expediency invariably 
requires their combination. For example, without a political determina- 
tion by the Allies that post-World-War II Austria was identical to, and 
therefore a continuation of, the pre-1938 Republic, there could have been 
no Austrian State Treaty of 1955. Similarly, a solution to the German 
question rests upon an internationally acceptable formula for resolving 
the identity-continuity imbroglio. 

The problem of continuity is the subject of municipal as well as inter- 
national law, and as Fiedler makes clear, conclusions derived from the 
two bodies of legal thought may be quite different. In its 1957 decision 
on the current validity of the Concordat concluded with the Vatican in 
1933, the West German Federal Constitutional Court reluctantly held that 
the Federal Republic and the Reich are identical. The authors discus- 
sion of this decision stresses that the Court endeavors to avoid the con- 
tinuity issue except in those instances in which a determination has to be 
made on technical grounds, e.g., pensions. In the twenties some jurists 
denied that the Weimar Republic was a legal continuation of the German 
Empire and thereby raised doubts about the legitimacy of the Republic’s 
Constitution. Fiedler is aware of the political dangers implicit in such 
a situation, and his book is a plea for the Court to deal definitively with 
the identity of the Federal Republic. 

James H, WOLFE 


Bridge across the Bosporus: The Foreign Policy of Turkey. By Ferenc A. 
Váli. (Baltimore and London: The Johns Hopkins Press, 1971. pp. xv, 
410. Bibliography. Index. $12.50.) This book is a thoughtful analysis 
of Turkish external and internal politics. The historical background given 
in the first chapter is followed by seven chapters dealing with the geo- 
political and ideological foundations of Turkish foreign policy. In these 
chapters the foreign policy attitudes of political parties, Turkey’s rôle 
in NATO and her relations with the United States, other allies, and with 
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the Soviet Union and the East European countries are treated. Greco- 
Turkish relations and the problem of Cyprus are reviewed with meticulous 
impartiality and within the zontext of the geopolitical necessity of co- 
operation between the three Powers. Turkeys policies and strategies 
vis-d-vis the Middle Eastern powers are given careful consideration. The 
discussion of the development of Turkey as a foreign policy goal, though 
admittedly sketchy, leads to the analysis of Turkey’s national purpose— 
the raising of Turkey to the level of contemporary civilization. Váli 
presents a lucid, penetrating and accurate analysis of Turkey’s foreign 
policy. His conclusions about external policies are well drawn. How- 
ever, on the fundamental issues of domestic politics, the author is less 
convincing. For example, he raises an important question but remains 
ambivalent on the subject. He inquires: “Is popular democracy the 
agency for establishing national sovereignty, or are there certain segments 
of the population which, because of their status and education, are better 
equipped to represent and interpret the national wil?” (P. 361.) It 
may be argued that this question was resolved a long time ago. The 
Turkish élite represents the national will and acts as the guardian of the 
“Atatürk Revolution” and not the general public. What is not yet re- 
solved, however, is which ssgment of the political élite is the “real 
guardian” of the “national will” or the “Atatürk Revolution”? Be that as 
it may, in the judgment of this reviewer Professor Vali’s book is a pioneer- 
ing and thought-provoking study which merits careful consideration by 
the students of Turkish affairs. 
METIN TAMKO¢ 


Confrontation and Intervention in the Modern World. By Urs Schwarz. 
(Dobbs Ferry, N. Y.: Oceana Publications, 1970. pp. vi, 218. Index. 
$7.50.) For the past several years, a number of scholars of international 
relations and law have been demonstrating the inadequacies of state- 
centered theories of international politics. Concerned with the “revolu- 
tionary” character of the contemporary international system, with aspects 
of interdependence and “informal penetration,” with “transnational politics” 
and the multinational corporation, these individuals have not eliminated 
“conflict” from their inquiries, but they have stressed the importance 
of foreign policy instruments other than uses of force. In the present 
volume, Urs Schwarz treats ccnfrontation and intervention as two related 
forms of political behavior “short of war.” Since the author ignores newer 
perspectives on international politics, the book is generally a disappoint- 
ment to observers who wish <o find such important subjects as internal 
war discussed in a sophisticated feshion. By confining himself to the 
nation-state focus, especially to the relationships between the U.S. and 
the U.S.S.R., Schwarz misses some of the elusive qualities of the two 
phenomena he is discussing. Moreover, within this limited framework 
of super-Power interactions, he presents a static picture. He fails to assess 
any dimensions of the détente which may have changed the intervention- 
ary activity of the two countries. 

As he acknowledges, the author’s attempts to define intervention and 
confrontation owe much to Schelling. They are more interesting than 
the narrative presentation of familiar cases. Because the definitions are 
non-judgmental, they will be more attractive to policy-makers of inter- 
vening countries than to the populations of target states. Unforunately, 
Schwarz tends to accept at face value declarations of American policy- 
makers seeking to justify or legitimize interventions in Asia or Latin 
America. For example, Schwarz surely oversimplifies when he writes 
of the Dominican intervention in 1865: “The Latin American nations, it 
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will be noted, did not hesitate to intervene in turn, since it could be done 
collectively, and the Dominicans failed to object to such intervention, 
as soon as it was transferred from the individual responsibility of the 
United States to the collective responsibility of the Organization of Ameri- 
can States.” (P. 131.) Later, Schwarz is far too charitable when he 
writes of Viet-Nam that it “shows how easily events get out of hand, how 
much of the planning is done for the planners by outside forces, and how 
often the intervening power must do exactly what she wanted most to 
avoid.” (P. 146.) 

Despite these flaws, the book can be recommended for its reasonable 
tone and its partially successful efforts to bridge the gap between law 


and policy. LBN 


The British Year Book of International Law, 1968-69. Vol. 43. Edited 
by Sir Humphrey. Waldock and R. Y. Jennings. (London, New York, 
Toronto: Oxford University Press, 1970. pp. ix, 352. Index. $17.00.) 
Articles of minor or very specialized peripheral interest to international 
lawyers characterize the 1968-69 volume of the British Year Book of In- 
ternational Law. F. A. Mann writes on “The ‘Interpretation’ of the Con- 
stitutions of International Financial Organizations”; J. M. Hostert, on “The 
Court of Justice of the European Communities and the Interpretation of 
the Fiscal Provisions of the Rome Treaty”; D. P. O'Connell, seventy-five 
pages on “The Condominium of the New Hebrides.” A. H. Robertson 
compares “The United Nations Covenant on Civil and Political Rights and 
the European Convention on Human Rights.” The somewhat incon- 
clusive article by Michael Akehurst on “State Responsibility for the 
Wrongful Acts of Rebels—An Aspect of the Southern Rhodesian Prob- 
lem,” is chiefly interesting for its careful analysis of the jurisprudence of 
international claims tribunals of an earlier era. A Note by Fuad S. Hamzeh 
on “Agreements in Simplified Form—A Modern Perspective” adds little 
to our knowledge. Well over one hundred cases of hijacking are cited 
by Sami Shubber in his Note, “Is Hijacking of Aircraft Piracy in Inter- 
national Law?” In addition to the usual sections of judicial decisions 
and book reviews, a section treats of “British Legislation during 1968 In- 
volving Questions of Public International Law.” 

Henpert W. Briccs 


Annuario di Diritto Internazionale 1967-1958. Supervised by Rolando 
Quadri. (Rome: Giorgio Domenici de Luca, Editore, 1970. pp. xi, 760. 
Index.) This very interesting and comprehensive compendium of mono- 
graphs and other material on questions of international law bears evidence 
of the care and discrimination exercised in its selection and organization 
by the distinguished supervisory committee under the supervision of Dr. 
Rolando Coats It is not, and does not purport to be, all-encompassing 
and all-inclusive. It does serve to give the reader an overview of those 
areas of international law which are of particular topical interest. The 
generous bibliographical material provided in each of the articles facilitates 
turther research. 

By way of example, the topics discussed range from an examination of 
the beginnings of an international law system during the Middle Ages 
to space regulation. An intriguing and thoughtful comparative analysis 
is included of international protective devices covering intellectual and 
physical property. There are comments on international public law with 
reference to the European Common Market as well as to conventional 
international tax regulations. 


234 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 66 


In addition to the above, this compendium also contains book reviews, 
case notes and excerpts from legal periodicals, and reproduces international 
conventions of particular interest to students of international law. Finally, 
there is included a useful bibliography and a well-organized index. 

Italian students of international lew can hardly hope to do without this 
Annual Review. Others will fnd it a well-referenced source of interesting 
material. 

Georce M. Pavia 


Annali dell Istituto di Diritto Aeronautics. Vol. I, 1969. (Milan: Edi- 
trice Vita e Pensiero, 1971. pp. 169. L. 3,500.) The holder of the 
chair of Air Law at the Catholic University of Milan, Professor Ludovico 
M. Bentivoglio, has recently set up, a latere of his chair, an Institute for 
the furtherance of research in chat branch of the law. The present volume 
is the first published token of such activity. Professor Bentivoglio points 
out in the Preface that air law is nct receiving in Italy as much scholarly 
attention as its modern character ard great practical importance deserve. 
The new Yearbook aims at increasing, furthering, and catalyzing such 
interest. 

This initial issue is divided into three parts. The first and foremost is 
devoted to “doctrines” as presented by the reports and contributions to 
a. symposium on the revision of the Warsaw Convention which was held 
in Rome at the end of 1968. One of the papers is by Professor Bentivoglio 
himself (“The Crisis of the Warsaw System and the Liability of the Air 
Carrier,’ pp. 11-26), and the others are by Professor Bruno de Mori 
(“The Effect on Insurance of the Revision of the Warsaw Convention,” 
pp. 27-34), by Dr. Alberto Varlano Sinisi (“On the Validity of the Mon- 
treal Agreement of 4 May 1966,” pp. 35-54), and by Dr. Roberto A. 
Jacchia (“On the Interpretation of the Air Carriage Letter under the 
Warsaw Convention,” pp. 55-78). The second and third parts (“Com- 
ments and Notes,” pp. 81-126, and “Documents”) are more strictly the 
product of the Institute's activity. 

The content of this issue is as valuable as its silvery exterior, with sky- 
blue lettering, is attractive. 

Roporro pe Nova 


Proceedings of the First Annual Conference of the Nigerian Society of 
International Law, 1969. (Lazos: Faculty of Law, University of Lagos, 
1970. pp. ii, 122. $2.00.) Headers of the Journar will welcome the 
appearance of a new national society of international law in Africa. The 
Nigerian Society’s first conference, held on March 22, 1969, is reported 
in its Proceedings. The United States Ambassador spoke on “The Ameri- 
can Approach to International Law” and the Soviet Ambassador on “The 
Solution of the National Question in the U.S.S.R.,” pointing to the ad- 
vantages of a large multi-national state. 

The Biafran secessionist movement was then in its final stages and en- 
gaged the attention of several speakers. The paper by D. A. Ijalaye of 
the University of Ife on “Some Legel Implications of the Nigerian Civil 
War” is a commendable and surprising (given the emotions of the time) 
analysis of the legality (or illegality) of the Biafran movement, the bel- 
ligerent status of the Biafrans, the legality of the federal blockade of 
Biafran ports, the applicability of the Geneva Conventions of 1949, prob- 
lems of recognition of the “Republic of Biafra,” and the attitudes of the 
Organization of African Unity. Dr. Boco E. Eyo of the University of 
Lagos spoke on “Nigerian Realities and British Policy,” tracing British 
efforts to help resolve the Biafran crisis and, in the speaker’s eyes, to 
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exert undue influence on the Nigerian Government by keeping a tight 
rein on military supplies. J. D. Ogundere of the Federal Ministry of Jus- 
tice gave a useful summary of the distinctive interests and objectives of 
African nations in terms of the substance of international law and use of 
international organizations. Dr. T. O. Elias, Attorney General of Nigeria 
and President of the Society, was both chairman and a major participant 
in the discussions. Those discussions ranged with remarkable candor over 
a large number of sensitive topics, including even the questions of what 
remained of a “constitution” in Nigeria and the legitimacy of the current 
government of the federation. 
H. C. L. MERnLAT 


Annuaire de Législation Française et Étrangère (contenant des Notices 
sur Evolution du Droit dans les Différents Pays) [Yearbook of French 
and Foreign Legislation]. Published by the Centre Français de Droit 
Comparé. New Series, Vol. XVIII, 1969. (Paris: Editions du Centre 
National de Ja Recherche Scientifique, 1971. pp. viii, 779. Index.) 
English-language readers sometimes overlook this remarkable compendium 
of notices of legal developments throughout the world, often of major 
concern to international practitioners for multinational corporations, nota- 
bly the oil companies. Taxation, decrees having to do with concessions, 
navigation rules, copyright and patent developments, international con- 
ventions adhered to, import and export regulations, are all summarized 
and cited by practitioners in the countries or by French specialists. Cov- 
erage is of 44 countries, from all continents and even including those of 
Marxian Socialist orientation. A combined index permits comparison 
of treatment by various states of the same subject. As a product of the 
Center in Paris which has demonstrated its passion for encyclopedic 
treatment of the law, it is carefully edited to become a convenient first 
reference work when an unfamiliar problem arises for the international 
businessman. 

Joun N. HAZARD 


The Year Book of World Affairs, 1970. Published under the auspices 
of the London Institute of World Affairs. (London: Stevens & Sons, 
1970. pp. xii, 345. Index. £4 10 s.) In the latest Year Book of World 
Affairs, J. Siotis discusses “Social Science and the Study of International 
Relations.” Although expressing surprise that it is possible in the United 
States and Great Britain to obtain a university degree in international 
relations without studying international law or, sometimes, even the his- 
tory of international relations, Siotis notes that international relations 
are not well studied by means of a normative postulate of a legal order 
dependent upon the corollary concept of an international community 
whose existence has not been empirically demonstrated. Finding short- 
comings in other unidisciplinary approaches, Siotis argues for an inter- 
disciplinary scientific study of international relations based on the cycle 
“hypotheses—empirical observation—hypotheses.” 

Among the other articles that may be of interest to the international 
law specialist is one by A. Robert, “Civil Resistance as a Technique in Inter- 
national Relations,” which notes the lack of relevant clear-cut definitions 
and analyses. A. R. Preiswerk gives attention to “Race and Colour in 
International Relations” and, among other things, to some relevant treaty 
provisions. C, Gorinsky’s “Cultures in Conflict: Amerindians in New 
Societies” includes a comparison of the impacts of Amazonian Indians and 
“civilized man” on the environment. Jeffrey Harrod’s consideration of 
“Non-Governmental Organizations and the Third World” notes that an 
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insensitivity to cultural norms may render non-governmental organiza- 
tions from industrial countries the creators of the conditions of conflict 
rather than forces for integration as envisaged by the functional theory 
of peace and integration. 

G. Kojanec’s discussion of “Recent Developments in the Law of State 
Contracts” deals primarily with petroleum contracts. With focus on the 
shift from the concession system to direct state intervention and the re- 
sultant need for an organization permitting public authorities to pursue 
their goals, the author considers such matters as the public corporation as 
a decentralized state organ, the impact of a public corporation’s obliga- 
tions on a state’s responsibilities, trends in the structure of state contracts, 
provisions for arbitration, and the revision of state contracts. Kojanec’s 
article is more immediately useful to lawyers than any of the other articles 
in the 1970 Year Book. 

Westey L. GouLD 
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OFFICIAL DOCUMENTS 


UNITED NATIONS ECONOMIC AND SOCIAL COUNCIL 


SUBCOMMISSION ON PREVENTION OF DISCRIMINATION 
AND PROTECTION OF MINORITIES 


RESOLUTION 1 (XXIV) 


QUESTION OF THE VIOLATION OF HUMAN RicuTrs AND FUNDAMENTAL 
FREEDOMS, INCLUDING POLICE; OF RACIAL DISCRIMINATION AND 
SEGREGATION AND OF APARTHEID, IN ALL COUNTRIES, WITH 
PARTICULAR REFERENCE TO COLONIAL AND OTHER 
DEPENDENT COUNTRIES AND TERRITORIES 


Adopted August 14, 1971 * 


The Sub-Commission on Prevention of Discrimination and Protection of 
Minorities, 

Considering that the Economic and Social Council, by its Resolution 
1503 (XLVIII),** decided that the Sub-Commission should devise ap- 
propriate procedures for dealing with the question of admissibility of 
communications received by the Secretary-General under Council Resolu- 
tion 728 F (XXVIII) of 30 July 1959 and in accordance with Council 
Resolution 1235 (XLII) of 6 June 1967, 

Adopts the following provisional procedures for dealing with the ques- 
tion of admissibility of communications referred to above: 


(1) Standards and criteria 


(a) The object of the communication must not be inconsistent with 
the relevant principles of the Charter, of the Universal Declaration of 
Human Rights and of the other applicable instruments in the field of 
human rights. 

(b) Communications shall be admissible only if, after consideration 
thereof, together with the replies, if any, of the governments concerned, 
there are reasonable grounds to believe that they may reveal a consistent 
pattern of gross and reliably attested violations of human rights and funda- 
mental freedoms, including policies of racial discrimination and segrega- 
tion and of apartheid, in any country, including colonial and other de- 
pendent countries and peoples. 


(2) Source of communications 


(a) Admissible communications may originate from a person or group 
of persons who, it can be reasonably presumed, are victims of the viola- 


a U.N. Doc. E/CN. 4/Sub. 2 (XXIV) CRP. 6, Aug. 18, 1971. 
°° Reprinted in 64 A.J.LL. 1023 (1970). 
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tions referred to in subparagraph (1) (b) above, any person or group of 
persons who have direct and reliable knowledge of those violations, or 
non-governmental organizations acting in good faith in accordance with 
recognized principles of human rights, not resorting to politically moti- 
vated stands contrary to the provisions of the Charter of the United 
Nations and having direct and reliable knowledge of such violations. 

(b) Anonymous communications shall be inadmissible; subject to the 
requirements of subparagraph 2 (b) of Resolution 728 F (XXVIII) of the 
Economic and Social Council, the author of a communication, whether 
an individual, a group of individuals or an organization, must be clearly 
identified. 

(c) Communications shall not be inadmissible solely because the 
knowledge of the individual authors is second hand provided that they 
are accompanied by clear evidence. 


(3) Contents of communications and nature of allegations 


(a) The communication must contain a description of the facts and 
must indicate the purpose of the petition and the rights that have been 
violated. 

(b) Communications shall be inadmissible if their language is essen- 
tially abusive and in particular if they contain insulting references to the 
State against which the complaint is directed. Such communications 
may be considered if they meet the other criteria for admissibility after 
deletion of the abusive language. 

(c) A communication shall be inadmissible if it has manifestly political 
motivations and its subject is contrary to the provisions of the Charter of 
the United Nations. 

(d) A communication shall be inadmissible if it appears that it is based 
exclusively on reports disseminated by mass media. 


(4) Existence of other remedies 


(a) Communications shall be inadmissible if their admission would 
prejudice the functions of the specialized agencies of the United Nations 
system. eee Ts 

(b) Communications shall be inadmissible if domestic remedies have 
not been exhausted, unless it appears that such remedies would be in- 
effective or unreasonably prolonged. Any failure to exhaust remedies 
should be satisfactorily established. 

(c) Communications relating to cases which have been settled by the 
State concerned in accordance with the principles set forth in the Uni- 
versal Declaration of Human Rights and other applicable documents in 
the field of human rights will not be considered. 


(5) Timeliness 


A communication shall be inadmissible if it is not submitted to the 
United Nations within a reasonable time after the exhaustion of the do- 
mestic remedies as provided above. 
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FRANCE-UNION OF SOVIET SOCIALIST REPUBLICS- 
UNITED KINGDOM-UNITED STATES 


AGREEMENT AND NOTES ON BERLIN * 
Signed at Berlin (American Sector), September 3, 1971 


QUADRIPARTITE AGREEMENT 


The Governments of the United States of America, the French Re- 
public, the Union of Soviet Sccialist Republics, and the United Kingdom 
of Great Britain and Northern Ireland, represented by their Ambassadors, 
who held a series of meetings in the building formerly occupied by the 
Allied Control Council in the American Sector of Berlin, 

Acting on the basis of their quadripartite rights and responsibilities, 
and of the corresponding wartime and pos-war agreements and decisions 
of the Four Powers, which are not affected, 

Taking into account the existing situation in the relevant area, 

Guided by the desire to contribute to practical improvements of the 
situation, 

Without prejudice to their legal positions, 

Have agreed on the following: 


Fart Í 
General Provisions 


1. The four Governments will strive to promote the elimination of ten- 
sion and the prevention of complicaticns in the relevant area. 

2. The four Governments, taking into account their obligations under 
the Charter of the United Nations, agree «hat there shall be no use or 
threat of force in the area and that disputes shall be settled solely by 
peaceful means. 

3. The four Governments will mutually respect their individual and 
joint rights and responsibilities, which remair. unchanged. 

4. The four Governments agree that, irrespective of the differences in 
legal views, the situation which has developd in the area, and as it is 
defined in this Agreement as well as in the other agreements referred to 
in this Agreement, shall not be changed unilaterally. 


Pant II 
Provisions relating to the Western Sectors of Berlin 


A. The Government of the Union of Sovist Socialist Republics declares 
that transit traffic by road, rail and waterways through the territory of 
® Reprinted from The Bulletin, Vol. 19, No. 30 (Sept. 4, 1971), issued by the Press 


and Information Office of the Government of the Federal Republic of Germany; also 
reproduced in 65 Dept. of State Bulletin 313, and 10 Int. Legal Materials 895 (1971). 
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the German Democratic Republic of civilian persons and goods between 
the Western Sectors of Berlin and the Federal Republic of Germany will © 
be unimpeded; that such traffic will be facilitated so as to take place in 
the most simple and expeditious manner; and that it will receive prefer- 
ential treatment. 

Detailed arrangements concerning this civilian traffic, as set forth in 
Annex J, wil be agreed by the competent German authorities. 

B. The Governments of the French Republic, the United Kingdom and 
the United States of America declare that the ties between the Western 
Sectors of Berlin and the Federal Republic of Germany will be main- 
: tained and developed, taking into account that these Sectors continue not 
to be a constituent part of the Federal Republic of Germany and not to 
be governed by it. 

Detailed arrangements concerning the relationship between the Western 
Sectors of Berlin and the Federal Republic of Germany are set forth in 
Annex II. 

C. The Government of the Union of Soviet Socialist Republics declares 
that communications between the Western Sectors of Berlin and areas 
bordering on these Sectors and those areas of the German Democratic 
Republic which do not border on these Sectors will be improved. Perma- 
nent residents of the Western Sectors of Berlin will be able to travel to 
and visit such areas for compassionate, family, religious, cultural or com- 
mercial reasons, or as tourists, under conditions comparable to those 
applying to other persons entering these areas. 

The problems of the small enclaves, including Steinstiicken, and of 
other small areas may be solved by exchange of territory. 

Detailed arrangements concerning travel, communications and the ex- 
change of territory, as set forth in Annex III, will be agreed by the com- 
petent German authorities. 

D. Representation abroad of the interests of the Western Sectors of 
Berlin and consular activities of the Union of Soviet Socialist Republics 
in the Western Sectors of Berlin can be exercised as set forth in Annex IV. 


Parr HI 


Final Provisions 


This Quadripartite Agreement will enter into force on the date specified 
in a Final Quadripartite Protocol to be concluded when the measures 
envisaged in Part II of this Quadripartite Agreement and in its Annexes 
have been agreed. 

Done at the building formerly occupied by the Allied Control Council 
in the American Sector of Berlin, this 3rd day of September, 1971, in four 
originals, each in the English, French and Russian languages, all texts 
being equally authentic. 
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Communication from the Government of the Union of Soviet Socialist 
Republics to the Governments of the French Republic, the United 
Kingdom and the United States of America 


The Government of the Union of Soviet Socialist Republics, with refer- 
ence to Part II (A) of the Quadripartite Agreement of this date and after 
consultation and agreement with the Government of the German Demo- 
cratic Republic, has the honcr to inform the Governments of the French 
Republic, the United Kingdorn and the United States of America that: 

l. Transit traffic by road, zail and waterways through the territory of 
the German Democratic Republic of civilian persons and goods between 
the Western Sectors of Berlin and the Federal Republic of Germany will 
be facilitated and unimpeded. It will receive the most simple, expeditious 
and preferential treatment provided by international practice. 

2. Accordingly, 

(a) Conveyances sealed before departure may be used for the trans- 
port of civilian goods by road, rail and waterways between the Western 
Sectors of Berlin and the Feceral Republic of Germany. Inspection pro- 
cedures will be limited to the inspection of seals and accompanying docu- 
ments. 

(b) With regard to conveyances which cannot be sealed, such as open 
trucks, inspection procedures will te limited to the inspection of accom- 
panying documents. In special cases where there is sufficient reason to 
suspect that unsealed conveyances contain either material intended for 
dissemination along the designated routes or persons or material put on 
board along these routes, the content of unsealed conveyances may be 
inspected. Procedures for dealing with such cases will be agreed by the 
competent German authorities. 

(c) Through trains and buses may be used for travel between the 
Western Sectors of Berlin ard the Federal Republic of Germany. In- 
spection procedures will not include any formalities other than identifica- 
tion of persons. 

(d) Persons identified as through travellers using individual vehicles 
between the Western Sectors of Berlin and the Federal Republic of Ger- 
many on routes designated for through traffic will be able to proceed to 
their destinations without paying individual tolls and fees for the use of 
the transit routes. Procedures applied for such travellers shall not in- 
volve delay. 

The travellers, their vehicles and personal baggage will not be subject 
to search, detention or exclusion from use of the designated routes, ex- 
cept in special cases, as may be azreed by the competent German au- 
thorities, where there is sufficient reason to suspect that misuse of the 
transit routes is intended for >urposes not related to direct travel to and 
from the Western Sectors of Berlin and contrary to generally applicable 
regulations concerning public order. 


iS 
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(e) Appropriate compensation for fees and tolls and for other costs 
related to traffic on the communication routes between the Western Sec- 
tors of Berlin and the Federal Republic of Germany, including the main- 
tenance of adequate routes, facilities and installations used for such 
traffic, may be made in the form of an annual lump sum paid to the Ger- 
man Democratic Republic by the Federal Republic of Germany. 

3. Arrangements implementing and supplementing the provisions of 
Paragraphs 1 and 2 above will be agreed by the competent German au- 
thorities. 


ANNEX II 
Communication from the Governments of the French Republic, 


the United Kingdom and the United States of America to the 
Government of the Union of Soviet Socialist Republics 


The Governments of the French Republic, the United Kingdom and 
the United States of America, with reference to Part II (B) of the Quad- 
ripartite Agreement of this date and after consultation with the Govern- 
ment of the Federal Republic of Germany, have the honour to inform 
the Government of the Union of Soviet Socialist Republics that: 

1. They declare, in the exercise of their rights and responsibilities, that 
the ties between the Western Sectors of Berlin and the Federal Republic 
of Germany will be maintained and developed, taking into account that 
these Sectors continue not to be a constituent part of the Federal Re- 
public of Germany and not to be governed by it. The provisions of the 
Basic Law of the Federal Republic of Germany and of the Constitution 
operative in the Western Sectors of Berlin which contradict the above 
have been suspended and continue not to be in effect. 

2, The Federal President, the Federal Government, the Bundesversamm- 
lung, the Bundesrat and the Bundestag, including their Committees and 
Fraktionen, as well as other state bodies of the Federal Republic of Ger- 
many will not perform in the Western Sectors of Berlin constitutional or 


_ Official acts which contradict the provisions of Paragraph 1. 


3. The Government of the Federal Republic of Germany will be repre- 
sented in the Western Sectors of Berlin to the authorities of the three 
Governments and to the Senat by a permanent liaison agency. 


ANNEX [II 


Communication from the Government of the Union of Soviet Socialist 
Republics to the Governments of the French Republic, the 
United Kingdom and the United States of America 


The Government of the Union of Soviet Socialist Republics, with refer- 
ence to Part II (C) of the Quadripartite Agreement of this date and after 
consultation and agreement with the Government of the German Demo- 
cratic Republic, has the honour to inform the Governments of the French 
Republic, the United Kingdom and the United States of America that: 
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l. Communications between the Western Sectors of Berlin and areas 
bordering on these Sectors and those areas of the German Democratic 
Republic which do not border on these Sectors will be improved. 

2. Permanent residents of the Western Sectors of Berlin will be able 
to travel to and visit such areas for compassionate, family, religious, cul- 
tural or commercial reasons, or as tourists, under conditions comparable 
to those applying to other persons entering these areas. In order to 
facilitate visits and travel, as described above, by permanent residents of 
the Western Sectors of Berlin, additional crossing points will be opened. 

3. The problems of the small enclaves, including Steinstiicken, and of 
other small areas may be solved by exchange of territory. 

4, Telephonic, telegraphic, transport and other external communications 
of the Western Sectors of Berlin will be expanded. 

5. Arrangements implementing and supplementing the provisions of 
Paragraphs 1 to 4 above will be azreed by the competent German au- 
thorities. 


ANNEX IV 


A. Communication from the Governments of the French Republic, 
the United Kingdom and the United States of America to the 
Government of the Union of Soviet Socialist Republics 


The Governments of the French Republic, the United Kingdom and the 
United States of America, with reference to Part II (D) of the Quadri- 
partite Agreement of this data and after consultation with the Govern- 
ment of the Federal Republic of Germany, have the honour to inform the 
Government of the Union of Soviet Socialist Republics that: 

1, The Governments of the French Republic, the United Kingdom and 
the United States of America maintain their rights and responsibilities 
relating to the representation abroad of the interests of the Western Sec- 
tors of Berlin and their permanent residents, including those rights and 
responsibilities concerning matters of security and status, both in inter- 
national organizations and in relations with other countries. 

2. Without prejudice to the above and provided that matters of se- 
curity and status are not affected, they have agreed that: 

(a) The Federal Republic cf Germany may perform consular services 
for permanent residents of the Western Sectors of Berlin. 

(b) In accordance with established procedures, international agree- 
ments and arrangements entered into by the Federal Republic of Germany 
may be extended to the Western Sectors of Berlin provided that the exten- 
sion of such agreements and arrangements is specified in each case. 

(c) The Federal Republic cf Germany may represent the interests of 
the Western Sectors of Berlin in international organizations and interna- 
tional conferences. 

(d) Permanent residents of the Western Sectors of Berlin may partici- 
pate jointly with participants from the Federal Republic of Germany in 
international exchanges and exhibitions. Meetings of international or- 
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ganizations and international conferences as well as exhibitions with inter- 
national participation may be held in the Western Sectors of Berlin. In- 
vitations will be issued by the Senat or jointly by the Federal Republic 
of Germany and the Senat. 

3. The three Governments authorize the establishment of a Consulate 
General of the U.S.S.R. in the Western Sectors of Berlin accredited to 
the appropriate authorities of the three Governments in accordance with 
the usual procedures applied in those Sectors, for the purpose of per- 
forming consular services, subject to provisions set forth in a separate 
document of this date. 


B. Communication from the Government of the Union of Soviet Socialist 
Republics to the Governments of the French Republic, the 
United Kingdom and the United States of America 


The Government of the Union of Soviet Socialist Republics, with refer- 
ence to Part II (D) of the Quadripartite Agreement of this date and to 
the communication of the Governments of the French Republic, the 
United Kingdom and the United States of America with regard to the 
representation abroad of the interests of the Western Sectors of Berlin 
and their permanent residents, has the honour to inform the Governments 
of the French Republic, the United Kingdom and the United States of 
America that: 

1. The Government of the Union of Soviet Socialist Republics takes 
note of the fact that the three Governments maintain their rights and 
responsibilities relating to the representation abroad of the interests of 
the Western Sectors of Berlin and their permanent residents, including 
those rights and responsibilities concerning matters of security and status, 
both in international organizations and in relations with other countries. 

2. Provided that matters of security and status are not affected, for its 
part it will raise no objection to: 

(a) The performance by the Federal Republic of Germany of consular 
services for permanent residents of the Western Sectors of Berlin. 

(b) In accordance with established procedures, the extension to the 
Western Sectors of Berlin of international agreements and arrangements 
entered into by the Federal Republic of Germany provided that the ex- 
tension of such agreements and arrangements is specified in each case. 

(c) The representation of the interests of the Western Sectors of Ber- 
lin by the Federal Republic of Germany in international organizations 
and international conferences. 

(d) The participation jointly with participants from the Federal Re- 
public of Germany of permanent residents of the Western Sectors of 
Berlin in international exchanges and exhibitions, or the holding in those 
Sectors of meetings of international organizations and international con- 
ferences as well as exhibitions with international participation, taking 
into account that invitations will be issued by the Senat or jointly by the 
Federal Republic of Germany and the Senat. 
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3. The Government of the Union of Soviet Socialist Republics takes | 


note of the fact that the three Governments have given their consent to 
the establishment of a Consulate General of the U.S.S.R. in the Western 
Sectors of Berlin. It will be accrecited to the appropriate authorities of 
the three Governments, for purposes and subject to provisions described 
in their communication and as set forth in a separate document of this 
date, 


Note: 


The Ambassadors of the French Republic, the United Kingdom of 
. Great Britain and Northern Ireland and the United States of America 
have the honour, with reference to the statements contained in Annex II 
of the Quadripartite Agreement to be signed on this date concerning the 
relationship between the Federal Republic of Germany and the Western 


Sectors of Berlin, to inform the Ambassador of the Union of Soviet So- ` 


cialist Republics of their intention to send to the Chancellor of the Fed- 
eral Republic of Germany immediately following signature of the Quad- 
ripartite Agreement a letter containing clarifications and interpretations 
which represent the understanding of their Governments of the state- 
ments contained in Annex II of the Quadripartite Agreement. A copy 
of the letter to be sent to the Chancellor of the Federal Republic of Ger- 
many is attached to this note. 

The Ambassadors avail themselves of this opportunity to renew to the 
Ambassador of the Union of Soviet Socialist Republics the assurances of 
their highest consideration. 


His Excellency 

The Chancellor of the 
Federal Republic of Germany 
Bonn 


Your Excellency: 


With reference to the Quadripartite Agreement signed on September 3, 
1971, our Governments wish by this letter to inform the Government of 
the Federal Republic of Germany of the following clarifications and inter- 
pretations of the statements contained in Annex II, which was the sub- 
ject of consultation with the Government of the Federal Republic of 
Germany during the Quadripartite Negotiations. 

These clarifications and interpretations represent the Understanding 
of our Governments of this part of the Quadripartite Agreement, as follows: 

(a) The Phrase in Paragraph 2 of Annex II of the Quadripartite Agree- 
ment which reads: “< . . will not perform in the Western Sectors of 
Berlin constitutional or official acts which contradict the provisions of 
Paragraph 1” shall be interpreted to mean acts in exercise of direct state 
authority over the Western Sectors of Berlin. 
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(b) Meetings of the Bundesversammlung will not take place and Ple- 
nary Sessions of the Bundesrat and the Bundestag will continue not to take 
place in the Western Sectors of Berlin. Single Committees of the Bundes- 
rat and the Bundestag may meet in the Western Sectors of Berlin in 
connection with maintaining and developing the ties between those Sec- 
tors and the Federal Republic of Germany. In the case of Fraktionen, 
meetings will not be held simultaneously. l 

(c) The Liaison Agency of the Federal] Government in the Western 
Sectors of Berlin includes Departments charged with laison functions 
in their respective fields, 

(d) Established procedures concerning the applicability to the Western 
Sectors of Berlin of legislation of the Federal Republic of Germany shall 
remain unchanged. 

(e) The term “state bodies” in Paragraph 2 of Annex II shall be in- 
terpreted to mean: The Federal President, The Federal Chancellor, The 
Federal Cabinet, The Federal Ministers and Ministries, and the Branch 
Offices of those Ministries, The Bundesrat and The Bundestag, and all 
Federal Courts. 

Accept, Excellency, the renewed assurance of our highest esteem. 


(Soviet Reply Note) 


The Ambassador of the Union of Soviet Socialist Republics has the 
honour to acknowledge receipt of the Note of the Ambassadors of the 
French Republic, the United Kingom of Great Britain and Northern Ire- 
land and the United States of America, dated September 3, 1971, and 
takes note of the communication of the three Ambassadors. 


Agreed Minute I 


It is understood that permanent residents of the Western Sectors of 
Berlin shall, in order to receive at appropriate Soviet offices visas for 
entry into the Union of Soviet Socialist Republics, present: 

(a) A passport stamped “issued in accordance with the Quadripartite 
Agreement of September 3, 1971” 

(b) An identity card or other appropriately drawn up document con- 
firming that the person requesting the visa is a permanent resident of the 
Western Sectors of Berlin and containing the bearer’s full address and 
a personal photograph. 

During his stay in the Union of Soviet Socialist Republics, a perma- 
nent resident of the Western Sectors of Berlin who has received a visa 
in this way may carry both documents or either of them, as he chooses. 
. The visa issued by a Soviet office will serve as the basis for entry into 
the Union of Soviet Socialist Republics, and the passport or identity 
card will serve as the basis for consular services in accordance with the 
Quadripartite Agreement during the stay of that person in the territory 
of the Union of Soviet Socialist Republics. 
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The above-mentioned stamp will appear in all passports used by perma- 
nent residents of the Western Sectors of Berlin for journeys to such coun- 
tries as may require it. 


Agreed Minute IT 


Provision is hereby made fov the establishment of a Consulate General 
of the U.S.S.R. in the Western Sectors of Berlin. It is understood that 
the details concerning this Consulate General will include the following: 

The Consulate General wil be accredited to the appropriate authorities 
of the three Governments in accordance with the usual procedures apply- 
ing in those Sectors. : 

Applicable Allied and German legislation and regulations will apply 
to the Consulate General. The activities of the Consulate General will 
be of a consular character and will not include political functions or any 
matters related to quadripartite rights or responsibilities. 

The three Governments are willing to authorize an increase in Soviet 
commercial activities in the Western Sectors of Berlin as described be- 
low. It is understood that pertinent Allied and German legislation and 
regulations will apply to these activities. This authorization will be ex- 
tended indefinitely, subject to compliance with the provisions outlined 
herein. Adequate provision for consultation will be made. ‘This increase 
will include establishment of an “Office of Soviet Foreign Trade Associa- 
tions in the Western Sectors of Berlix,” with commercial status authorized 
to buy and sell on behalf of foreign trade associations of the Union of 
Soviet Socialist Republics. Soyuzpvshnina, Prodintorg and Novoexport 
may each establish a bonded warehouse in the Western Sectors of Berlin 
to provide storage and display for their goods. The activities of the 
Intourist office in the British Sector of Berlin may be expanded to in- 
clude the sale of tickets and vouchers for travel and tours in the Union 
of Soviet Socialist Republics and other countries. An office of Aeroflot 
may be established for the sale of passenger tickets and air freight services. 

The assignment of personnel to the Consulate General and to per- 
mitted Soviet commercial organizations will be subject to agreement with 
the appropriate authorities of the three Governments. The number of 
such personnel will not exceed twenty Soviet nationals in the Consulate 
General; twenty in the office of the Soviet Foreign Trade Associations; 
one each in the bonded warehouses; six in the Intourist office; and five 
in the Aeroflot office. The personnel of the Soviet Consulate General and 
of permitted Soviet commercial organizations and their dependents may 
reside in the Western Sectors of Berlin upon individual authorization. 

The property of the Union of Soviet Socialist Republics at Lietzen- 
burgerstrasse 11 and at Am Sandwerder 1 may be used for purposes to 
be agreed between appropriate representatives of the three Governments 
and of the Government of the Union of Soviet Socialist Republics. 

Details of implementation of the measures above and a time schedule 
for carrying them out will be agreec between the four Ambassadors in 
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the period between the signature of the Quadripartite Agreement and 
the signature of the Final Quadripartite Protocol envisaged in that Agree- 
ment, 


Final Quadripartite Protocol 


The Governments of the Union of Soviet Socialist Republics, the United 
Kingdom of Great Britain and Northern Ireland, the United States of 
America and the French Republic, 

Having in mind Part III of the Quadripartite Agreement of September 
3, 1971, and taking note with satisfaction of the fact that the agreements 
and arrangements mentioned below have been concluded 

Have agreed on the following: 

1. The four Governments, by virtue of this Protocol, bring into force 
the Quadripartite Agreement, which, like this Protocol, does not affect 
quadripartite agreements or decisions previously concluded or reached. 

2. The four Governments proceed on the basis that the following agree- 
ments and arrangements concluded between the competent German au- 
thorities shall enter into force simultaneously with the Quadripartite 
Agreement: 

(to be filled in after agreements concluded ) 

3. The Quadripartite Agreement and the consequent agreements and 
arrangements of the competent German authorities referred to in this 
Protocol settle important issues examined in the course of the negotia- 
tions and shall remain in force together. 

4, In the event of a difficulty in the application of the Quadripartite 
Agreement or any of the above-mentioned agreements or arrangements 
which any of the four Governments consider serious, or in the event of 
non-implementation of any part thereof, that Government will have the 
right to draw the attention of the other three Governments to the pro- 
visions of the Quadripartite Agreement and this Protocol and to conduct 
the requisite quadripartite consultations in order to ensure the observance 
of the commitments undertaken and to bring the situation into conform- 
ity with the Quadripartite Agreement and this Protocol. 

5. This Protocol enters into force on the date of signature. 

DONE at the building formerly occupied by the Alied Control Coun- 
cil in the American Sector of Berlin this ...... Gay OF Socios euein , 1971, 
in four originals each in English, French and Russian languages, all texts 
being equally authentic. 


Note of September 3, 1971, Transmitting Text of Quadripartite Agreement * 


His Excellency 
The Chancellor of the 
Federal Republic of Germany, 
Bonn. 
Your Excellency: 


° 65 Dept. of State Bulletin 323 (1971). 
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We have the honor by means of this letter to convey to the Government 
of the Federal Republic of Germany the text of the Quadripartite Agree- 
ment signed this day in Berlin. The Quadripartite Agreement was con- 
cluded by the Four Powers in the exercise of their rights and respon- 
sibilities with respect to Berlin. 

We note that, pursuant to the terms of the Agreement and of the Final 
Quadripartite Protocol which ultimately will bring it into force, the text 
of which has been agreed, these rights and responsibilities are not af- 
fected and remain unchanged. Our Governemnts will continue, as here- 
tofore, to exercise supreme authority in the Western Sectors of Berlin, 
within the framework of the Four Power responsibility which we share 
for Berlin as a whole. 

In accordance with Part II(A) of the Quadripartite Agreement, ar- 
rangements implementing and supplementing the provisions relating to 
civilian traffic will be agreed by the competent German authorities. Part 
III of the Quadripartite Agreement provides that the Agreement will 
enter into force on a date to be specified in a Final Quadripartite Proto- 
col which will be concluded when the arrangements envisaged between 
the competent German authorities have been agreed. It is the request 
of our Governments that the envisaged negotiations now take place 
between authorities of the Federal Fepublic of Germany, also acting on 
behalf of the Senat, and authorities of the German Democratic Republic. 

Part II(B) and (D) and Annexes H and IV of the Quadripartite Agree- 
ment relate to the relationship between the Western Sectors of Berlin 
and the Federal Republic. In this connection, the following are recalled 
inter alia: 

the communications of the three Western Military Governors to the 
Parliamentary Council of 2 March, 22 April and 12 May, 1949, 

the letter of the three High Commissioners to the Federal Chancellor 
concerning the exercise of the reserved Allied rights relating to Berlin of 
26 May 1952 in the version of the letter X of 23 October 1954, 

the Aide Memoire of the three Governments of 18 April 1967 concern- 
ing the decision of the Federal Constitutional Court of 20 January 1966 
in the Niekisch case. 

Our Governments take this occasicn to state, in exercise of the rights 
and responsibilities relating to Berlin, which they retained in Article 2 
of the Convention on Relations between the Three Powers and the Fed- 
eral Republic of Germany of 26 May 1952 as amended October 23, 1954, 
that Part I(B) and (D) and Annexes II and IV of the Quadripartite 
Agreement concerning the relationship between the Federal Republic of 
Germany and the Western Sectors of Berlin accord with the position in 
the above mentioned documents, which remains unchanged. 

With regard to the existing ties between the Federal Republic and the 
Western Sectors of Berlin, it is the firm intention of our Governments 
that, as stated in Part II(B)(1) of the Quadripartite Agreement, these 
ties will be maintained and developed in accordance with the letter from 
the three High Commissioners to the Federal Chancellor on the exercise 


1972] OFFICIAL DOCUMENTS 253 


of the reserved rights relating to Berlin of 26 May 1952, in the version of 
letter X of October 23, 1954, and with pertinent decisions of the Allied 
Kommandatura of Berlin. 


Accept, Excellency, the renewed assurance of our highest esteem. 


INTERNATIONAL LEGAL MATERIALS 


The following documents are reproduced in Volume 10, No. 6 (Novem- 
ber), 1971, of International Legal Materials: Current Documents: + 


VOLUME X, NUMBER 6 (NOVEMBER, 1971) 
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Letter from Gulf Oil Corporation to IBRD ................. 1149 
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REVIEW OF THE ROLE OF THE INTERNATIONAL 
COURT OF JUSTICE 


By Leo Gross * 


The stagnation in the functioning of the International Court of Justice? 
is only one of several indicators of the neglect by Members of the United 
Nations of the development and modernization of adjective law. There has 
been gratifying progress in the codification and progressive development 
of substantive law through the International Law Commission and other 
bodies, but substantive law without an adequate adjective law is bound to 
lack in effectiveness and uniform and predictable application. 

With a view to promoting a more balanced evolution of those inter- 
dependent branches of the law, the United States and eleven other Mem- 
bers 2 took the important initiative of requesting the inclusion in the agenda 
of the Twenty-Fifth Session of the General Assembly of an item entitled: 
“Review of the Rôle of the International Court of Justice.” In an explanatory 
Memorandum they stated: 


A review of the role of the International Court of Justice, the principal 
judicial organ of the United Nations, is urgently needed. The lack of 
usiness currently before the Court is evidence of this fact. This situa- 
tion is not commensurate with either the distinction of the judges or 
the needs of the international community, A study should be under- 
taken, therefore, of the obstacles to the satisfactory functioning of the 
International Court of Justice, and ways and means of removing them. 
Such a study should also include an exploration of additional possibilities 
for the use of the Court that have not yet been adequately explored.’ 


Anticipating a point that has been made quite frequently in the ensuing 
debates, namely, that the Court has been engaged since 1967 in the revision 
ee EA it would be inappropriate for the Mem- 
ers or the Assembly to encroach upon the prerogative of the Court, the 
sponsoring Members declared that “an appropriate study with a view to 
enhancing the effectiveness of the Court would complement the revision 


that the judges are undertaking of its rules.” And they proposed the estab- 
lishment of an ad hoc committee to undertake the study.* 


* Of the Board of Editors. 

1 There are two cases pending before the Court, namely: Appeal Relating to the 
Jurisdiction of the ICAO Council (India v. Pakistan), see I.C.J. Communiqué No. 71/12, 
Sept. 16, 1971. For background of the case instituted by India on Aug. 30, 1971, see 
ibid., No. 71/1], Sept. 1, 1971. On April 14, 1972, the United Kingdom instituted 
proceedings against Iceland relating to the latter’s decision to extend as of September, 
1972, the exclusive fishing limits to a distance of fifty miles. LC.J. Communiqué No. 
72/2, April 14, 1972. 

2 To wit: Argentina, Canada, Finland, Italy, Japan. Liberia, Mexico, Uruguay, Aus- 
tralia, Ivory Coast, the United Kingdom. Doc. A/8042, Aug. 14, 1970, and Add. 1 and 2. 

3 Ibid., p. 3, par. 1. 

4 Ibid., par. 2. The initiative of the twelve Members was followed by the decision 
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The item was duly placed on the Agenda of the Assembly and debated 
in the Sixth Committee at its 1210th to 1218th and. 1224th to 1230th meet- 
ings, held from October 29 to November 5, and from November 12 to 
November 18, 1970. An analytical survey of the different points of view 
will be found in the Report of tke Sixth Committee on the item by its 
Rapporteur, Hisashi Owada {Japan).° The Committee, after informal con- 
sultation, reached the consensus agreement to recommend to the Assembly 
the adoption of a draft resolution submitted by a group of Members of 
which the original twelve fo-med <he nucleus. The recommendation was 
adopted “by acclamation” and the Committee decided to include in its 
Report to the Assembly the statement: 


It has been possible for the Sixth Committee to adopt a consensus draft 
resolution on the Internetional Court of Justice on the understanding 
that this draft resolution is without prejudice to whatever action may 
be taken in 1971.° 


The Assembly took note of the Committee’s statement and unanimously 
adopted on December 15, 1970, Resolution 2723(XXV), incorporating the 
committees recommendation. The Assembly, “considering the desirability 
of finding ways and means of enhancing the effectiveness of the Court,” 
proposed several steps “bearing in mind that a study of the Court will in 
no way impair its authority, but should seek to facilitate the greatest possible 
contribution by the Court to the advancement of the rule of law and the 
promotion of justice among nations.” The concrete steps included an invita- 
tion to Member States and States parties to the Court’s Statute to submit to 
the Secretary General “views and suggestions concerning the role of the 
Court on the basis of the questionnaire to be prepared by the Secretary- 
General,” an invitation to the Court “to state its views, should it so desire,” 
a request to the Secretary General to prepare a comprehensive report of the 
opinions expressed by states and the Court, and a decision to place the items 
on the provisional agenda of ics Twenty-Sixth Session.” 

It will be noted that the Sixth Committee and the Assembly had so far 
appeared to support the initiative end substantive program of the twelve 
Members. No guidelines for the op‘nions of Members were formulated, no 
limitations proposed or imposed, no distinction was drawn between pro- 
posals for a revision of the Statute and the Rules of Court or merely for their 
re-interpretation. On the procedural side, however, the enlarged group of 
twelve suffered a setback. The draft resolution submitted by it in the 
Sixth Committee would have had the Assembly establish an ad hoc commit- 
tee, but this provision was deleted. What was more important, however, 
was the outspoken and insisten*ly hostile tone of the arguments of a group of 


of the American Society of International Law to establish a Panel on the Future of the 
International Court of Justice. Judze Philip C. Jessup was Chairman of the Panel until 
the autumn of 1971. He was succeeded by Ambassador Edvard Hambro. The present 
writer serves as Rapporteur of the Panel. i 

5 Doc. A/8238, Dec. 11, 1970. 8 Ibid., p. 27, pars. 69-71. 

T GAOR, 25th Sess., Supp. No. 23( A/8028), p. 128. 

8 See Docs. A/C.6/L.800/Rev. 1 and A/C.6/L.808/Rev. 2, in Report of the Sixth 
Committee, Doc. A/8238, pp. 5, 9 
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states around the Soviet Union. It opposed a limine any attempt or con- 
sideration of proposals aiming at a revision of the Statute which is an integral 
part of the Charter. As summarized by the Rapporteur, in the view of 
these delegations, 


Any attempt to change the role of the Court, and consequently to 
amend the Charter, would be an attempt to change the delicate balance 
in poe of the principal organs of the United Nations, and such an 
endeavour might jeopardize international peace and security and under- 
mine the entire United Nations system and did not seem calculated to 
serve the interests of the international community.’ 


This group of delegations also opposed any consideration of changes in the 
Court’s procedure since any changes in the Rules of Court were within the 
competence of the Court. I do not see any merit in either argument. . 

As stated at the outset, there was no doubt that only the Court may 
change its Rules. But a discussion of possible improvements in the ad hoc 
committee and eventually in the Assembly might well have assisted the 
Court in its own work. In the process of such a consideration it might be 
found useful to place some rules of procedure in the Statute. And a revision 
of the Statute is without doubt within the competence of the Assembly. As 
to the first argument, the ad hoc committee was intended to have general 
terms of reference but no one doubted that it could amend neither the 
Statute nor the Charter. All it could do wes to make a report, possibly 
including recommendations for amendments, but obviously such recom- 
mendations would have to go through the procedure for amending the 
Charter provided for in Article 108.1° 

The second phase in the Review of the Court was initiated by the Secre- 
tary General, who by a circular letter dated March 5, 1971, transmitted a 
questionnaire to the states mentioned in Assembly Resolution 2723(XXV). 
The questionnaire was intended to elicit the states’ views on four substan- 
tive points ?? and one of procedure: future action on the item by the General 
Assembly. In view of the sharp division on this point in the Sixth Commit- 
tee, this procedural angle seemed more important than the substantive.™* 


3 Doc. A/8238, p. 24, par. 63. 

10 The conditions for coming into force of amendments to the Statute of the Court are 
laid down in General Assembly Res. 2520(XXIV) of Dec. 4, 1969. GAOR, 24th Sess., 
Supp. No. 30 (A/7630), p. 4. 

11 See Review of the Role of the International Court of Justice, Report of the Secre- 
tary General, Doc. A/8382, Sept. 15, 1971, p. 4. Although a copy of the questionnaire 
was transmitted to the Registrar of the Court by the Legal Counsel of the United Nations, 
the Court, under par. 3 of the Resolution, was invited “to state its views, should it so 
desire,” irrespective of the questionnaire. The letter from the President of the Court 
to the Secretary General, dated June 18, 1971, is printed in 1970-1971, I.C.J. Yearbook, 
116, and Doc, A/8382, p. 130. 

12 Namely: I. The role of the International Court of Justice within the framework of 
the United Nations; II. Organization of the Court; III. Jurisdiction of the Court; and 
IV. Procedures and methods of work of the Court. Doc. A/8382, cited note 11 above, 
p. 6. 

18 This, at any rate, was the conviction of the Scciety’s Panel on the Future of the 
Court. After due deliberation, the Chairman of the Panel, acting on its behalf, in the 
summer of 1971 addressed a communication to legal officers of the states which received 
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For obvious reasons, the comments which governments might make on the 
basis of the questionnaire would not differ substantially from comments 
already made in the 1970 Sixth Committee or which they would make in the 
1971 session of the Sixth Committee. What was needed was a forum for 
a sustained study of all the ramifications of the problem raised by the twelve 
Members, and for the eventual formulation of proposals, 

Thirty-one states—thirty Member States and one non-Member party to 
the Statute, Switzerland—responded to the questionnaire. The analytical 
report was prepared by the Sscretary General on the basis of twenty-six 
responses which had reached him in time,’* and it served as a basis for the 
discussion of the item at the 1277th to 1284th and 1298rd and 1296th 
meetings of the Sixth Commitee held from November 9 to 17, and from 
November 29 to December 1, 1971. , 

A little procedural skirmish relating to the question of the right of 
Switzerland to participate in zhe work of the Sixth Committee is worth 
mentioning. The issue was raised by Switzerland in its reply to the Secre- 
tary General’s questionnaire. V/hile not questioning the procedure followed 
in 1970 when non-Members of the United Nations parties to the Court's 
Statute were not invited, and while conceding that, according to the letter 
of Article 69 of the Statute and General Assembly Resolution 2520( XXIV),75 
such states may participate only in the adoption of amendments to the 
Statute, Switzerland considerec. that the spirit of the Statute suggested a 
more liberal interpretation. Moreover, the circulation of the questionnaire 
and the authorizing Resolution 2723(XXV) “changed the situation for the 
future.” In the Swiss view there would be 


no justification for allowing States which are Parties to the Statute but 
are not Members of the United Nations to participate only in the dis- 
cussion and voting on amendments to the Statute and not permitting 
them to take part in the debate on the other aspects of the proposed 
reform. In both cases, the international community concerned is the 
group of Parties to the Statute of che Court and each State in this group 
has an equal right to participate in the discussion of all problems con- 
cerning the community.. 


The Swiss request was reiterated in a note verbale to the Secretary Gen- 
eral, who on October 6, 1971, transmitted it to the Chairman of the Sixth 
Committee.” The Committee, oresumably after some informal discussions, 
at its 1279th meeting, on November 16, decided to invite the Swiss Delega- 
tion “to present its views and suggestions on the item.” Thereupon the 


the questionnaire, as well as to the President of the Court. Accompanying it was a 
reasoned Memorandum on “The Future of the International Court of Justice” and a 
“Summary of Points.” In the Panel’: view the establishment of an ad hoc committee 
to advance the study of the Court was “profoundly desirable.” 

14'The Report of the Secretary General, Doc. A/8382, is cited, note 11 above. The 
responses received from the United Kingdom and Senegal are reproduced in Doc. A/8382/ 
Add. 1, the responses from Ivory Coast, Turkey and New Zealand are ibid., Add. 2-4, 
respectively. 

15 For citation see note 10 above. 

18 Doc, A/8382, note 11 above, p. 124, par. 375. 

17 Doc, A/C.6/407, Oct. 11, 1971. - 
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Soviet delegate pointed out that his delegation “as a matter of courtesy .. . 
was prepared to agree that Switzerland be allowed to take part in the work 
of the Sixth Committee on the question, provided of course that it did not 
have the right to vote or to submit formal proposals.” 1° While grateful to 
the Soviet Union for its courtesy, the Swiss delegate maintained the position 
of his government “that it had a right to be associated to the same extent as 
the other Parties to the Statute in any future work on the role of the 
Court.” 1° Without going into the merits of the issue, one may welcome the 
decision of the Committee, for it made it possible for the Swiss Delegation 
to enrich the discussion with some thoughtful comments. 

The proponents of an ad hoc committee to study in depth the question 
of the rôle of the Court suffered a further setback at the 1971 session of the 
General Assembly. The choice before the Sixth Committee was among a 
draft resolution supported by the United States, among others, which would 
have had the Assembly set up an ad hoc committee to study the rôle of the 
Court, a resolution by eight “Socialist” Members, including the Soviet Union, 
which would have postponed further consideration of the question until the 
Court completes the revision of its rules, and one sponsored by nine Mem- 
bers, including France, which simply would have postponed consideration of 
the question until the Twenty-Seventh Session of the Assembly.” The 
Committee adopted by a vote of 57 to 40, with 12 abstentions, the French- 
sponsored draft resolution. The General Assembly adopted the resolution, 
numbered 2819(XXVI) on December 15, 1971, without objection. Before 
this decision was taken, the representative of the United States said that his 
“delegation will . . . be pleased to vote for the draft resolution proposed 
by the Sixth Committee in order to establish the unanimous nature of the 
_ Assembly’s desire to have the item discussed next year. We look forward . 
to useful and productive debate on this vital item next year.” ?* Those 
Member States which had not responded to the Secretary General’s ques- 
tionnaire in 1971 will have until July 1, 1972, to transmit to him their 
comments, 

It is not the purpose of this paper to analyze the reasons for the temporiz- 
ing action of the Sixth Committee. Certainly the fact that not more than 
31 states replied to the questionnaire was repeated over and over again. 
Although it is true that more than 50 delegations participated in the debate, 
not all of them spoke in favor of the ad hoc committee. The danger remains, 
as the Belgian delegate pointed out, that the Committee would become 
“trapped in a vicious circle in which each year the same arguments were 


18 “He hopes,” he said, “that in the same spirit of courtesy other States which had 
been the victims of discrimination would be allowed to participate in the activities of the 
United Nations.” Doc, A/C.6/SR.1279, Nov. 16, 1971, p. 2. One wonders whether the 
Soviet delegate had in mind states parties to the Statute of the Court which are not 
Members of the United Nations or only certain non-member states. 

19 Doc. A/C.6/SR.1283, Nov. 19, 1971, p. 8. 

20 Review of the Role of the International Court of Justice. Report of the Sixth 
Committee. Doc. A/8568, Dec. 10, 1971, pp. 4-8. 

21 Ibid., p. 28. 22 A/PV.2019, Dec. 15, 1971, pp. 3-5. 
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presented from all sides.” ? No doubt many delegations were reluctant to 
support the establishment of the ad hoc committee on the ground that the 
whole effort might be useless, “since two permanent members of the Security 
Council had expressed their unalterable opposition to any such project” 
which might involve a revision of the Statute and therefore of the Charter. 
No doubt the more privately than publicly announced intention to “veto” 
any amendments to the Statute and Charter cast a pall over the discussion 
of this item from the outset. There is no doubt also that the argument 
made, among others, by the President of the Court that the use of the Court 
depended upon the willingness of the states, and that there was no com- 
pelling reason to assume thet changes in procedure and related matters 
would produce a dramatic shitt in tke subjective attitude of the states, found 
much support. 

Be that as it may, two points can be confidently affirmed: On the one hand, 
jit would be difficult to maintain that a reform of the Court is the most urgent 
business before the United Nations or that it would contribute significantly 
| even marginally to international deace and security, economic and polit- 
ital development, and similar matters which rank high on the priority list 
of many if not most Members of the Organization. On the other hand 
there is profound truth in the observation of Mr. Ritter, the Observer for 
Switzerland, that the purpose of the review of the réle of the Court 


was not merely to enhance the authority and prestige of the Court but 
rather to make the Court beiter able to respond to the actual needs of 
those who were prepared to have recourse to it. . . . Since there was 
nothing in the work under way which should raise any difficulties for 
those States which were reluctant to have recourse to the Court, his 
Government hoped that those States for which international jurisdiction 
played a fundamental role would be allowed to continue unhindered 
their efforts to perfect the instrument which was to them of primary 
importance.** 


This, in a nutshell, is the heart of -he matter. But the question remains 
whether Members who have so far odposed or not sufficiently supported the 
study will rise above their negativistic attitude and take a more far-sighted 
view of the problem. Since recourse to the Court will remain voluntary, it 
is merely a matter of making the Court more accessible and more attractive 
for those who want to use it in their own best interest and to foster an ever- 
spreading area for the rule of law. 

It is not the purpose of this pap2r to analyze systematically the great 
variety of useful and thoughtful comments made by Members in their replies 
to the Secretary General’s questionnaire and in the debates in the Sixth 


23 Doc. A/C.6/SR.1294, Dec. 3, 1971, p. 6. 

24 Report, Doc. A/8568, cited note 20 above, p. 27, par. 67. The “unalterable opposi- 
tion” to any revision of the Charter should, of course, be taken with some grains of salt. 
For at the same Twenty-Sixth Session the General Assembly adopted on Dec. 20, 1971, 
an amendment to the Charter which would increase the membership of the Economic 
and Social Council from 27 to 54 (Res. 2847(XXVI)). U.N. Press Release GA/4548, 
Dec, 28, 1971, Part IV, p. 63. 

25 Doc. A/C.6/SR.1283, pp. 8-9. Italics supplied. 
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Committee in 1970 and in 1971. They cover pretty well the spectrum of 
ideas and suggestions to be found in the literature 7* and ably put together 
in the reports covering the 1970 and 1971 meetings of the Committee.” 
Some points may be mentioned at random. With respect to the composition 
of the Court some Members emphasized the need for depoliticizing the 
election process,”* while other considered that Members of the Court should 
be elected to ensure the representation of “various legal cultures” rather than 
Court.? One Member suggested that the number of judges from Black 
Africa—currently three—was inadequate and “should be raised to five, even 
if that were to entail an increase in the number of members of the Court.” 3° 
In connection with the suggestion for granting preferential treatment in the 
election of judges to states that have accepted the compulsory jurisdiction 
of the Court,*t the opposing comments of Switzerland should be noted. 
In connection with various proposals concerning the_termsof office of _ 
“‘Fudges, their re-éligibility, mandatory retirement age, and similar matters, 
of the Court when adjudicating on successive phases—such as preliminary 
objections and merits—of the same case.” Such identity of composition 
could be ensured without any amendment of Article 13(3) of the Statute. 
In connection with the procedures and methods of work of the Court a 
large array of critical and constructive comments were made. Among those 
who addressed these matters there was a desire for greater use of summary 
proceedings, of ad hoc chambers, of regional chambers, in order to expedite 
the handling of cases and reduce costs. Those who favored regional cham- 


28 See Leo Gross, “The International Court of Justice: Consideration of Requirements 
for Enhancing Its Rôle in the International Legal Order,” 65 A.J.LL. 253, passim 
(1971). See also “What Future for the International Court of Justice?” Proceedings, 
American Society of International Law, 65 A.J.I.L. 2561-285 (Sept., 1971). 

27 Docs. A/8238, note 5 above, and A/8568, note 20 above. 

28 E.g., Cyprus, the United States, Switzerland, Sweden, Doc. A/8382, pars. 113, 116, 
120-123. in 

29 Report, Doc. A/8568, note 20 above, p. 15, par. 30. The significance of the pro- 

on 
posal emerges with greater clarity from the following passage: “The Court’s composition 
should therefore be enlarged or modified so that it would reflect the structure of the 
international community. In that respect, the view was expressed that the criterion 
of geographical distribution was difficult to define: rather than referring to the principal 
legal systems of the world, it would have been preferable to speak of legal cultures, since 
the old dichotomy of the Anglo-Saxon and Roman systems had been superceded in part 
of the western hemisphere with the emergence of an independent Latin American legal 
culture which had made far-reaching contributions to international law. Similarly, the 
young countries of Africa were forging their own legal culture. In considering the 
share which should fall to any legal culture in the composition of the Court, it was 
suggested that the guiding consideration should be a judicious balance between them 
all, and not the number of States which subscribed to any one.” Report, note 5 above, 
par. 37. See also note 11 above, par. 112 (Yugoslavia). 

30 Senegal, Doc. A/8382/Add.1, p. 11, par. 4. 

31 Cyprus, Doc. A/8382, p. 58, par. 160. 32 Ibid., pp. 58-60, pars. 161-166. 

83 Switzerland and Sweden in Doc. A/8382, pp. 60-62, pars. 167-172, and Israel in 
Doc. A/C.6/SR.1278/Corr. 1, p. 3, 
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bers were concerned with the danger of fragmentation of the law and pro- 
posed that an appeal to the full Court be provided for. In connection with 
the high cost of litigation, several Members pointed out that the cost of 
going to the Court was less than submitting the case to a tribunal of arbira- 
tion, ** whereas others suggested some form of United Nations assistance.** 
In connection with possible ways cf rationalizing the procedure, thought- 
ful comments were made with respect to the handling of preliminary objec- 
tions to jurisdictions, objections to teceivability and their joinder to the 
merits. With respect to the rendering of judgments some delegations 
were of the opinion “that the decisions reached by the casting vote of the 
President were unsatisfactory and that States would have greater confidence 
in the Court if its judgments were based on the unanimous opinion of the 
judges, referred to in Article 57 of the Statute.” 9’ Two related comments 
may be mentioned in this context. One relates to separate and dissenting 
opinions and the other to the vote on the judgment. With respect to the 
former, the statement of the President of the Court in the South West Africa 
cases (Second Phase)! was recalled and it was suggested that individual 
opinions, whether concurring or disserting, “must bear on the issue on which 
the Court has passed judgment.” *® ‘With respect to the latter, the United 
States stated that “the Court might decide cases by a two-thirds rather than 
a simple majority, thereby enscring that the views of all legal systems be 
fully taken into account in the Court’s deliberation.” *° Commenting on 
Articles 25 and 55 of the Statute, the delegate of Israel suggested that “con- 
sideration should be given to raising the quorum (of nine judges) slightly 
and abandoning the somewhat brutal and arbitrary system whereby the 
President had a casting vote when the Court was equally divided.” In the 
event of an equally divided Court, “in < contentious matter the Court might 


84 Mexico and Switzerland in Doc. A/8382, p. 116, pars. 348-349, New Zealand, tbid., 
Add. 4, p. 4. 

35 United States in Doc. A/8382, p. 115, par. 346, Sweden, ibid., p. 116, par. 350, 
Canada, ibid., p. 126, par. 380, Turksy, ibic., Add. 3, p. 5, par. 18, and New Zealand, 
ibid., Add. 4, p. 4; Japan in Doc. A/C 6/SR.1280, p. 9, and Turkey, ibid., SR.1283, p. 21. 

36 United States in Doc. A/8382, p. 165, par. 322, Switzerland, ibid., pp. 106-110, 
pars, 323-332, Sweden, ibid., p. 111, par. 333, Canada, ibid., par. 334, Austria, ibid., par. 
335, United Kingdom, ibid., Add. 1, pp. 8-9. pars. 22-23. The Swiss Government sug- 
gested that “in the absence of any imperative reason to the contrary, an objection relating 
to the existence of compulsory jurisdiction should be ruled upon as a preliminary matter, 
whereas an objection regarding the extent of a compulsory jurisdiction that has already 
been established can more convenient!y be jcined to the merits of the case. The adop- 
tion of such a rule would not necessarily require an amendment to the Statute, but 
could take the form of a recommendation in a resolution.” Ibid., p. 110, par. 332. 

87 Report, Doc. A/8283, cited note 5 aktove, p. 14, par. 32. 

38 [1966] I.C.J. Rep. 6, at 51-57. - 

39 Switzerland in Doc. A/8382, p. 118, par. 353. 

40 Doc. A/8382, p. 37, par. 100. The United States went on to state: “A judgment 
based on less than a two-thirds majorty might be delivered in declaratory form, on the 
basis of which the parties would negotiate 2 settlement. This alternative might be 
studied further.” Indeed, further study of this surprising suggestion would seem 
eminently desirable. For a reasoned statem2nt in favor of declaratory judgments see 
Switzerland, ibid., pp. 81-85, pars. 238-247. 
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declare the case lost or, in an advisory matter, state that the Court was un- 
able to give an adequate reply.” In any event, “no decisions by the Court 
should be possible without the concurrence of at least half its members.” # 

The questions of the compulsory jurisdiction of the Court and of broaden- 
ing access to the advisory and contentious jurisdiction received a good deal 
of attention. One government proposed that the jurisdiction of the Court 
be made compulsory,*? but generally there seems to have been a realization 
that such a sweeping proposal had little chance of being seriously considered. 
In a more modest but interesting vein the Canadian Government offered 
the possibility for “groups of like-minded states to consult among themselves 
in an effort to reach agreement on co-ordinated declarations wherein they 
would list those instances in which they could accept the jurisdiction of the 
Court to adjudicate on problems arising from their mutual interrelations.” * 
Other governments favored fewer reservations and clarification of existing 
ones. It was also suggested—by Canada—that the General Assembly de- 
clare “unequivocally that recourse to the jurisdiction of the Court was not 
per se an unfriendly act but was prompted by the desire to advance the 
rule of law.” 44 

In the view of many governments access to the contentious jurisdiction 
of the Court should be open to international organizations,*® generally or in 
specific instances. The United Kingdom invited consideration “to the pos- 
sibility of enabling private individuals and corporations to be parties before 
the Court or to intervene in certain cases and on certain conditions.” It also 
suggested “conferring on the International Court an appellate jurisdiction 
from the decisions of other international tribunals.” #® Governments which, 
on principle, opposed amendments to the Statute, were also opposed to this 
group of proposals.*7 

There was also widespread support for granting access to the advisory 
jurisdiction of the Court to international organizations, but somewhat more 
reserved support for access being granted to regional organizations, states, 
and even individuals.** Pending or in the absence of an amendment, it was 
suggested that international organizations could obtain access to the Court 


41 Doc. A/C.6/SR.1278/Corr. 1, pp. 3-4. 

42 Laos, in Doc. A/8382, p. 66, par. 184. But see the comment of the same govern- 
ment, ibid., p. 120, par. 359, which indicates that there may be a misunderstanding in 
the use of the term “compulsory.” 

43 Doc. A/8382, p. 68, par. 191; see also Ambassador Hambro (Norway), in Doc. 
A/C.6/SR.1279, p. 8. 

44 Doc. A/C.6/SR.1279, pp. 11—12; see also Finland, ibid., SR.1277, p. 6. 

45 E.g., Cyprus, Denmark, Guatemala, the United States, Switzerland, Sweden, Austria, 
Argentina, Finland, Mexico, the United Kingdom, in Doc. A/8382, pp. 70-77, and ibid., 
Add. 1, p. 6. See also Greece, Norway and Turkey in Doc. A/C.6/SR.1279, pp. 6, 7 and 
ibid., SR.1283, p. 20. 

46 Doc. A/8382/Add. 1, p. 7, pars. 14-15. 

47 E.g., France, Doc. A/8382, pp. 76-77, pars. 220-222. 

48 E.g., Cyprus, Laos, Denmark, Guatemala, United States, Argentina, Italy, Finland, 
Switzerland, Netherlands, Sweden, Canada, Madagascar, Iraq, Austria, Yugoslavia, 
Belgium, in Doc. A/8382, pp. 90-101. 
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through the instrumentality of a committee of the General Assembly.” 
The Swedish Government deemed it worthwhile 


to examine the question whether the Court should be authorized to give 
an advisory opinion at the request of the supreme national court of a 
State party to the Statute before its giving judgment on a question of 
international law, provided, of course, that the national court accepts in 
advance the ruling of the International Court of Justice as binding,®° 


In any debate on the rôle of the Court, whether past or future, there are 
bound to be voices expressing dissatisfaction with the jurisprudence of the 
Court and the law which it applies. The béte noire is, of course the 1966 
Judgment of the Court in the South West Africa cases although some delega- 
tions were prepared to regard it as an isolated incident of unresponsiveness 
to the climate in the United Nations and the needs of the international com- 
munity. In the eyes of many delegations the Court “redeemed” itself 
through its advisory opinion in the Namibia case.5t However, there is no 
use in closing one’s eyes to the fact that the issue of the law is likely to be 
both important and controversial in an ad hoc committee which, hopefully, 
will be established at the 1972 session of the General Assembly. It is not 
merely the attitude of many new states that international law is essentially 
Western in its orientation and was developed without their participation 
and regard for their interests, although this argument is going to be pressed 
for all it is worth. The discussion may well turn on the weight to be given 
to declarations and resolutions of United Nations organs and probably of 
other international organizations as well. To select, at random, one or two 
observations, The delegate of Cyprus stated that, “in addition to the sources 
cited in Article 38 of the Statute, the Court should give due weight to the 
law-making resolutions and declaraticns of the General Assembly and the 
Security Council.” ® In a more cautious vein, Ambassador Hambro (Nor- 
way ) stated: 


As to the sources of law enumerated in Article 38 of the Statute, while 
it was clear that the General Assembly had not been given legislative 
authority, it was equally clear that no country, having voted in favour 
of a declaration, could ignore it or act inconsistently with it on the basis 
that General Assembly resolutions were mere recommendations. The 
solemn declarations could not and should not be considered as having 
no validity. 


Addressing the same issue, Mr. Rosenne (Israel) stated that the declarations 
and resolution would 


49 The United Kingdom, in this cortext, recalled that the Committee on Applications 
for the Review of Administrative Trikunal Judgments established by General Assembly 
Resolution 957(X), provides a precedent. Doc. A/8382/Add. 1, p. 7, par. 16. See 
also Canada, Doc. A/8382, p. 98, par. 292. 

50 Doc. A/8382, p. 98, par. 291. This idea merited consideration in the opinion of 
the Austrian Delegation, see Doc. A/C.6/SR.1278, p. 12. 

51 [1971] I.C.J. Rep. 16. 

52 Doc. A/C.6/SR.1283, p. 18. See also statements by Iran, ibid., p. 10, Afghanistan, 
ibid., p. 16, Sudan, ibid., p. 6. 

63 Doc. A/C.6/SR.1279, p. 7. Italics supplied. 
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acquire a status which did not flow from either the provisions of the 
Charter or the rules of international law concerning the creation of the 
legal norms applied in international relations. Such a change would 
not be effectuated through the re-interpretation of existing provisions 
but being a fundamental amendment of the Charter would have to be 
achieved in accordance with the procedure laid down in Article 108.54 


It is obvious that this may well become as contentious an issue on the govern- 
mental level as it has already become on the doctrinal one. 

It has been pointed out that some of the proposals made in the course 
of the written and oral debates in the last two years may require an amend- 
ment of the Statute and of the Charter. Others may require an agreed 
re-interpretation of these instruments or of the Rules of Court or of its 
judicial practice. The Court is master of its Rules and practice, and con- 
ceivably the Court may find some of the comments sufficiently persuasive 
to include them in a suitable form in the current revision of its Rules. 
Changes or adjustments in its judicial practice may be made gradually and 
over time and without any formality. The Court is fully aware of the 
opinion of governments, but the governments have no knowledge of the 
Court’s work on the revision of its Rules. The Court has not seen fit to 
respond to the invitation of the Assembly to state its views on the pending 
review of its rôle. The President of the Court indicated, however, that 
“if the General Assembly were to consider that the Court could usefully be 
asked for particular observations on legal questions, the Court would be 
prepared to meet such requests,” °° 

The Court has lately embarked on a variety of activities designed to 
establish more sustained contacts with the United Nations and its larger 
constituency. For some of these it has been roundly criticized." The prac- 
tice, initiated in 1968, to submit reports covering its activities to the United 
Nations, has been the subject of searching and critical evaluation.®® Also 
the Court in 1967 established a “Committee on Relations,” composed of 
Judges Lachs, Onyeama and Dillard, which “is responsible for preparing 
plans and programmes with a view to the wider dissemination of informa- 
tion on the work of the Court and the development of its relations with 


64 Doc. A/C.6/SR.1278/Corr. 1, p. 2. For a summary of views on the state of inter- 
national law, see also Report A/8238, cited note 5 above, pp. 14-15; Report A/8568, 
cited note 20 above, pp. 13-15; and Report A/8382, cited note Il above, pp. 22-27. 

55 See remarks by the representative of Israel, Doc. A/C.6/SR.1278/Corr, 1, p. 3. 

56 Doc, A/8382, p. 130, and 1970~1971 I.C.J. Yearbook 116. In this connection it 
may not be amiss to quote the comment by Iraq on the question of the future action 
of the General Assembly: “Under the Charter, the General Assembly could request the 
International Court of Justice to give an advisory opinion on legal questions. Surely, the 
Statute of the International Court of Justice is pre-eminently such a question. Con- 
sequently, the General Assembly could, if it so decides, request an advisory opinion from 
the Court on the question of the latter’s Statute and Rules.” Doc. A/8382, p. 129, 
par. 389. With respect, what is the question? 

57 See the remarks of the delegate of Israel, Doc. A/C.6/SR.1278, Corr. 1, p. 3. 

58 Salo Engel, “Annual Reports of the International Court of Justice to the General 
Assembly?” 44 Brit. Yr. Bk. Int. Law 193-201 (1970). 
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other United Nations organs and other international organizations and 
bodies.” 5? 

The United Kingdom called attention to one aspect of the Court’s rela- 
tions with its professional constituency, namely its publications. Although 
written and oral pleadings in one of the two official languages (French and 
English) are unofficially translated by the Registry of the Court into the 
other for the use of the judges and parties, they are published only in their 
original language. “This means,” observed the United Kingdom, “that 
scholars and practitioners who find it easier to work in one language rather 
than the other are deprived of the opportunity of making use of the transla- 
tions which have been made.” ® Since the publications of the Court are 
governed by the Rules of Court (Articles 22 and 59(2)), this reform could 
easily be introduced by the Court itself. There is no doubt that it would 
be greeted with enthusiasm by thoss practitioners and scholars who, as the 
United Kingdom put it so delicately and gracefully, “find it easier to work 
in one language rather than the other.” However, the pleadings in some 
cases are enormously and, as some governments pointed out, unnecessarily 
bulky and there is no blinking-the fact that the additional cost of introduc- 
ing even this modest reform may run into trouble in the Fifth Committee 
of the General Assembly, which determines the budget of the Court—the 
principal judicial organ of the United Nations and the only judicial organ 
of the wider international community. 


59 1970-1971 LC.J. Yearbook 87. 

69 Doc. 8382/Add. 1, cited note I1 above, p. 9, par. 24. 

61 As it did on a previous occasion in the wake of the Court’s judgment in the South 
West Africa cases. See Leo Gross, “The international Court of Justice and the United 
Nations,” 120 Hague Academy of International Law, Recueil des Cours 324 £. (I, 1967). 


DEFINING AGGRESSION: WHERE IT STANDS AND 
WHERE IT’S GOING 


By Benjamin B. Ferencz * 


It is seemingly easier to evoke aggression than to dispel it, and easier 
to commit aggression than to define it. What has been universally con- 
demned as “the gravest of all crimes against peace and security throughout 
the world” + has yet to be consensually particularized. On the eve of its 
hundredth meeting, the U.N. Special Committee on the Question of Defin- 
ing Aggression, the fourth United Nations body to deal with the topic since 
1952, adjourned without having carried out its instructions. It did conclude 
by irresolute acclamation that progress had been made and that it should 
continue its work in 1973.2, Despite the semblance of unanimity, both points 
were not free from doubt.? Defining aggression has perplexed legal scholars 
for nearly half a century. ‘Those who are dedicated to the rule of law and 
to a rational system of conflict management may wish to consider some of 
the current disputations as well as the expectations and requirements of the 
days or years to come. 


Tue SEARCH FOR A DEFINITION 


The most comprehensive study of the origins of a search for a definition 
of aggression is contained in the scholarly book by Professor Julius Stone, 
Aggression and World Order.«| McDougal and Feliciano have brilliantly 
illuminated the historical record in an incisive, logical and intellectual analy- 
sis which scrutinizes the elements to be considered by different decision- 
makers in determining the limits of permissible and impermissible coercion." 
These works will set the scene for what has been happening on this subject 
at the United Nations these past two and twenty years. 

A brief sketch of the record discloses that as early as 1917, in a Decree 
on Peace adopted at an All-Russian Congress, it was stated that aggressive 
war was a crime against mankind. The League of Nations sponsored a 
number of treaties in which aggression was specifically prohibited.” When 
the Kellogg-Briand Pact was signed in 1928 all wars were outlawed, at least 
in legal theory. La Patrie, however, came before La Paix, and no one was 
yet ready to adopt any system to enforce the peaceful declarations. On the 
contrary, the British, the French, and U. S. Secretary of State Kellogg, made 


* Member of the New York Bar. 

1 General Assembly Res. 380 (V), Nov. 17, 1950. 

2 U.N. Doc. A/AC. 134/138. 3 U.N. Doc. A/AC. 134/SR.99, pp. 5-9, 

4 U, of Calif. Press, 1958; reviewed in 52 A.J.I.L. 364 (1958). 

5 Law and Minimum World Public Order 121-260 (1961); reviewed in 58 A.J.LL. 
711 (1964). 

6 Text on International Law, Academy of Sciences of U.S.S.R., Moscow, p. 403. 

7 Stone, Aggression and World Order, at 29 (1958). 
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it very clear that the United States wculd decide for itself what constituted 
legitimate self-defense. In 1933 the Soviet Union signed conventions with 
a dozen neighboring states in which aggression was clearly defined. This 
progress on paper did not deter the annexation of some of the signatory 
states shortly thereafter, or the eruption of hostilities in various parts of the 
world. 

After the holocaust of World War II the newly created United Nations 
declared its primary purpose to be: 


To maintain international peace and security, and to that end: to take 
effective collective measures for the prevention and removal of threats 
to the peace, and for the suppression of acts of aggression or other 
breaches of the peace .. + 


Article 39 called upon the Security Council to “determine the existence 
of any threat to the peace, breach of the peace, or act of aggression . 
The terminology suggested that these three different designations, of ap- 
parently ascending gravity, had different connotations which might lead to 
different consequences. The distinctions, if any, were not explained and 
aggression was deliberately left undefined. 

By a coincidence of history, on the very same day that the Charter was 
being signed at San Francisco, Associate Justice Robert H. Jackson, who had 
been assigned by the Presiden: to kelp prepare the trial of Nazi war 
criminals, presented a proposal to his Allied colleagues in London suggest- 
ing that launching of a war of aggression should be charged as a criminal 
act and that the crime of aggression shculd be specifically defined.** Profes- 
sor André Gros of France doubted that the four persons there assembled 
could validly create ex post facto law by imposing personal criminal re- 
sponsibility where none had previously existed. Justice Jackson was willing 
to establish a new precedent in relying on international treaties as well as 
“the common sense of mankind that a war of deliberate and unprovoked 
attack deserves universal condemnation.” ** He was also willing to accept 
the Soviet definition of aggression. The British proposed that, instead of 
defining aggression, reference be made to treaties which outlawed aggres- 
sion.14 General Nikitchenko, Vice President of the U.S.S.R.’s Supreme 
Court, took a more expedient, if curiously non-judicial approach. He said: 


A definition of aggression would really be up to the United Nations. 
... The fact that the Nazi leaders are criminals has already been 


8 Stone, op. cit. at 32; 2 Oppenheim, International Law 154, note 1 (6th ed., 1944). 

0 See 27 A.J.LL. Supp. (1933) for the texts of the Conventions Defining Aggression 
as signed on July 3, 4 and 5, 1933. 

10 U.N. Charter, Ch. I, Art. 1, Sec. 1. 

11 Stone, op. cit. above, at 42 note G, 44; Kelsen notes that the term “other breaches 
of the peace” as used in Art. 1 was intended to include aggression as a form of breach 
of the peace. He concludes therefore that Art. 39, by indicating that it is something 
different is in error. The Law of the United Nations 14, note 1 (1950). 

12 Int. Conf. on Military Trials, London, at 375 (1945) (Dept. of State Pub. 3080). 

13 Ibid, at ix. 14 bid. at 312. 
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established. The task of the Tribunal is only to determine the measure 
of guilt . . . and mete out the necessary punishment! * 


Despite these rather extreme positions and the fact that the legal back- 
grounds of the participants ranged from the common law to systems derived 
from the Romans and the rule of Byzantium, within a period of six weeks 
the Charter for the International Military Tribunal, encompassing a host of 
legal complexities, was signed on behalf of the four Allied Powers. The 
conclusion was a compromise, Aggression was declared to be a crime, but 
it was nowhere defined." 

Justice Jackson sought to close the gap in his opening statement for the 
United States. He defined aggression in the same terms employed in the 
Soviet treaties of 1933.17 He declared that an aggressor was 


that State which is the first to commit any of the following actions: 


1. Declaration of war upon another State; 

2. Invasion by its armed forces, with or without a declaration of war, 
of the territory of another State; 

3. Attack by its land or air forces, with or without a declaration of 
war, on the territory, vessels or aircraft of another State; and 

4, Provision of support for armed bands formed in the territory of 
another State, or refusal, notwithstanding the request of the in- 
vaded State, to take in its own territory, all the measures in its 
power to deprive those bands of all assistance and protection. 


He made it plain that, when it came to prosecuting war criminals, the 
United States shared the view of the Soviet Union that war could not be 
justified by any political, economic, or other consideration. Although the 
right of “legitimate self-defense” was permissible, this was intended to mean 
only resistance to one of the four acts of aggression as above defined, or 
assisting a state which had been subjected to such aggression. 

The common view of aggression which existed between the Soviet Union 
and the United States at the time of the Niirnberg trials was soon sub- 
merged in the broader antagonisms of the cold war. When the Security 
Council became paralyzed by the veto power, the General Assembly tried - 
to assume the responsibilities for maintaining peace by its “Uniting for 
Peace Resolution.” 18 The Assembly received power to make recommenda- 
tions regarding an act of aggression, and thereby became involved in the 
problem of trying to clarify exactly what was meant by that elusive term. 

For over a decade the General Assembly has sought to reach some 
common understanding on what it is that constitutes the most serious of 
all crimes.*® In 1950 the Soviet Union submitted a draft resolution con- 
taining a list of acts to be considered aggressive. The question was referred 
to the International Law Commission, which reported back that no enumera- 


15 Tþid. at 303. 16 Ibid, at 423. 

17 The Case Against the Nazi War Criminals, at 79 (1946). 

18 G, A. Res. 877 A (V), Nov. 3, 1950, 45 A.J.I.L. Supp. 1 (1951); see Sohn, United 
Nations Law 229-247. 

19 For the history of the question of defining aggression, see General Assembly, 7th 
Sess., Official Records, Annexes, Agenda Item 54, Doc. A/2211. 
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tion could be comprehensive and therefore it was undesirable to try to 
catalogue illustrative cases. Each conflict would have to be considered on 
its merits. Although the Commission felt that aggression could not be spe- 
cifically defined, it was nevertheless listed as a crime in its draft Code of 
Offenses against the Peace and Security of Mankind. The Commission was 
satisfied with a general formulation that aggression would include, but not 
necessarily be limited to: 


The employment by authcrities of a State of armed force against an- 
other State for any purpose other than national or collective self-defence 
or in pursuance of a decision or recommendation by a competent organ 
of the United Nations.?° 


The Assembly, however, concluded that more than a general description 
was needed. It was stated that it was “possible and desirable . . . to define 
ageression” and that “it would be of definite advantage if directions were 
formulated for the future guidance of such international bodies as may be 
called upon to define the aggressor.” The Assembly appointed the first of 
what was to be a number of Special Committees to submit a draft definition. 
The first such committee, representing 15 states, met in 1952 and 1953. A 
second committee, of 19, was appointed in 1954. For years it debated 
various forms of aggression and related protlems. Some members thought 
it a dangerous exercise which might actually encourage what it sought to 
deter. By 1957 the Assembly saw fit to set up a third Special Committee 
“for the purpose of determining when it shall be appropriate for the General 
Assembly to consider again the question of defining aggression.” In per- 
functory meetings held in 1959, 1962, 1965 and 1967 the Special Committee 
concluded that the time was not yet appropriate for further action.?* 

The Soviet Union at the end af 1967 again -ook the initiative. It proposed 
that the Assembly consider “the need to expedite the drafting of a definition 
of aggression.” In appointing its fourth Special Committee the Assembly 
directed it “to consider all aspects of the question so that an adequate 
definition of aggression may Le prepared.” ?? The new Committee, ex- 
panded to 35 members, appointed to take into consideration the principle 
of equitable geographical representation and the need to represent the prin- 
cipal legal systems of the world, began its first session in 1968.3 This 
committee has held five lengthy sessions in New York and Geneva in as 
many years. It adjourned before its hundredth meeting on March 3, 
1972.25 On the occasion of its “centernial” it is appropriate to review some 
of its achievements and the problems still before it. 


20 U.N. Pub. 67.V.4, p. 64; 45 A.J.LL. Supp. 126 £1951). 

21 See Survey of Previous U.N. Action on the Question of Defining Aggression, U.N. 
Doc. A/AC. 134/1, March 24, 1968. 

22 GAOR, 22nd Sess., Supp. No. 16 (A/6716) at 34. 

23 GAOR, 23rd Sess., Agenda Item 86, A/7185/Reav. 1. 

24 GAOR, 24th Sess., Supp. No. 2) (A/7620), Feb. 24~April 3, 1969; GAOR, 25th 
Sess., Supp. No. 19 (A/8019), July 18—Aug. 14, 1970; GAOR, 26th Sess., Supp. No. 19 
(A/8419), Feb. 1—March 5, 1971. 

25 U.N. Doc. A/AC.134/SR.99. 
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Tae Work or THe Latest SPECIAL COMMITTEE 


When it began its work in 1968 the latest Special Committee on the 
Question of Defining Aggression was confronted with four proposals put 
forward by various combinations of states. In a month of debate it con- 
sidered whether the definition had any value at all; whether it should be 
a general definition, an enumerative one or a combination of the two; what 
it should contain; and its relationship to other U.N. instruments. There was 
agreement on practically nothing.2* The Soviet motion that the work be 
continued met with a mixed reception.?" 

The next year the drafts had been narrowed down to three distinct 
proposals.” The first was the previous draft of the U.S.S.R. The second 
was a draft put forward by thirteen Powers (Colombia, Cyprus, Ecuador, 
Ghana, Guyana, Haiti, Iran, Madagascar, Mexico, Spain, Uganda, Uruguay 
and Yugoslavia). ‘The third draft was one put forward, for the first time, 
by a combination of six Powers (the U.S., the U.K., Australia, Canada, 
Italy and Japan) most of which had abstained from voting on the continua- 
tion of the work of the Committee, and whose skepticism about the useful- 
ness of the entire exercise had been only thinly disguised. At the conclusion 
of the Committee's session there had been crystallization of the major points 
of disagreement as well as some progress on questions of principle, and it 
was agreed, without objection, that the work should continue.” 

In the summer of 1970 the Special Committee reconvened in Geneva. 
A comparative table prepared by the diligent Secretariat staff set forth in 
visual detail the differences and similarities of the three proposals being 
discussed.” The Soviet draft and the thirteen-Power draft had a great deal 
in common. The six-Power draft by contrast made reference to several 
elements not previously considered in a definition of aggression, such as the 
intent of the parties and the rights and responsibilities of entities which 
had not been recognized as states. A Special Working Group was created, 
composed of the U.S.S.R., five delegates from the sponsors of the thirteen- 
Power draft, and two from the six-Power group. It held ten meetings and 
was able to reach agreement on three relatively minor points.” This time 
it was unanimously agreed that progress had been made and that the work 
should be resumed.*? 

The fourth session of the Special Committee opened in New York in 
February, 1971. The Working Group held a dozen meetings but all they 
could produce was a number of alternative texts on about half a dozen of 
the principal points of disagreement.** The United States did, however, 
submit new proposals which seemed to be moving toward an accommodation 
on the questions of the weight to be given to aggressive intent and to the 
fact that one party had been the first to use armed force. Brackets were 


26 See U.N. Doc. A/7185/Rev. 1, above. 27 Ibid. at 34. 

28 The texts are contained in U.N. Doc. A/7620, note 24 above, pp. 4-10. 
29 Thid. at 32. 

30 U.N, Doc. A/AC.134/L.22, July 24, 1970. 

31 Ibid. at 64. 32 Ibid. at 53. 

38 U.N. Doc. A/8419, note 24 above. 
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used to denote different suggestions, but the text which was finally pre- 
sented to the full Committee was practically unintelligible. Some mem- 
bers of the Working Group began io question the purpose of a definition of 
aggression, although this was outsida their terms of reference. Despite the 
meager results, the recommendation was egain unanimously carried that 
the Committee should keep working.®# 

In 1972 the Special Committee began its fifth year of deliberations. The 
first few days were lost in procedural problems. The size of the Working 
Group was expanded from 8 to 13, and they in turn created an informal 
negotiating group composed of all 35 members. After 14 closed meetings 
the informal group submitted its report. Only some elements of the defini- 
tion had been discussed. They listed a number of alternatives, added a few 
brackets, subtracted a few brackets and concluded nothing.’ Five separate 
proposals by various delegations largely restated previous positions.** In 
what appeared to be an exasperated attempt to protect their position, 20 
non-aligned states proposed to stard by the principles of the original thir- 
teen-Power draft. The Special Committee had no time to consider the 
Report of its Working Group, which had no time to consider the report 
of the negotiating group. All alternatives were simply noted in the draft 
report which contained the usual resolution that progress had been made 
and that the work should continue.*° 

Whatever progress had been made was not of such magnitude as to be 
readily apparent to the naked eye and some of the delegates began to 
question whether it was really productive to continue the effort.“ It may 
be useful to consider some of the specific points of disagreement. 


Major POINTS IN DISPUTE 
A. The Preamble 


During the 1972 meetings the preamble was not even discussed. It had 
been debated at length in the earlier session and it appeared that all of the 
parties were rather close to a consensus view. With proper diplomatic cau- 
tion no one would concede that enything was accepted until the entire 
package was sealed, but we may <ssume that, given a minimum of good 
will, a preamble essentially similar to the following could shortly emerge: 


The General Assembly, 

Basing itself on the fact that one of the fundamental purposes * of 
the United Nations is to maintain international peace and security 
and + to take effective collective meastres for the prevention and re- 


84 Ibid., Annex III. 35 Thid. at 37. 

86 Ibid, at 21. 

87 U.N, Doc. A/AC.134/L.37, Annex I, Feb. 29, 1972. 

88 Tbid., Add. 1, Annex II. 89 Ibid., Add. 2. 

49 U.N. Doc, A/AC.134/1L.40, March 1, 1972. 

41 A proposal by Guyana, which was lster dropped, noted certain irreconcilable prin- 
ciples and called upon the Committee to decide by majority vote which text should 
be taken as the basis for discussion, U.N. Doc. A/AC.134/L.39, March 1, 1972. 

42 The six-Power draft used the term “ccnscious that a primary purpose.” 

48 The six-Power draft here inserted the clause “to that end.” 
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moval of threats to the peace, and for the suppression of acts of aggres- 
sion or other breaches of the peace; 

Recalling also that Article 39 of the Charter states ** that the Security 
Council shall determine the existence of any threat to the peace, breach 
of the peace or act of aggression, and shall make recommendations or 
decide what measures shall be taken in accordance with Articles 41 
and 42, to maintain or restore international peace and security; * 

Reaffirming further that every State shall settle its international dis- 
putes with other States by peaceful means *° in such manner that inter- 
national peace and security, and justice, are not endangered; *” 

Convinced that the adoption of a definition of aggression will serve 
to discourage possible aggressors, will provide guidance for the deter- 
mination of acts of aggression by the Security Council which must take 
all the circumstances into consideration, will facilitate the implementa- 
tion of measures to stop aggressors and will encourage States to fulfill 
their obligations under the Charter,** 

Declares that *° 


B. The General Formula 


There was general agreement that the definition of aggression should 
include at least the following text: 


Aggression is the use of armed force by a State against the territorial 
integrity or political independence of another State, or in any other 
manner inconsistent with the Charter of the United Nations. 


It will be recognized that much of this language is taken verbatim from 
Article 2, Sec. 4, of the Charter where Members are enjoined from using 
threats or force against the protected objects. Earlier drafts had referred, 
as in Article 2, to actions inconsistent with the purposes of the United 
Nations. The six Powers dropped their earlier request that armed force 
“in any way affecting” the territorial integrity, etc., be prohibited. The 


44 The six Powers used the word “provides.” 

45 See U.N. Doc. A/8419, note 24 above, at 39. 

46 The thirteen-Power draft said “pacific methods.” 

47 The six- and thirteen-Power drafts are essentially agreed on this provision, which 
does not appear in the Soviet draft. The language used herein is a slight modification 
of the proposed texts, but has been adopted verbatim from the Declaration on Principles 
of International Law Concerning Friendly Relaticns and Co-operation Among States. 
U.N. Doc: A/RES/2625 (XXV), Oct. 24, 1970, reproduced in 65 AJIL. 243 at 
247 (1971). 

48 The text as here suggested was not considersd by the Committee. It has been 
synthesized by the author by extracting the most importent remaining preambular provi- 
sions contained in the three drafts. There is omitted the phrase from the U.S.S.R. 
preamble that the definition “would facilitate the rendering of assistance to the victims 
of aggression and the protection of his lawful rights and interests.” This phrase was not 
included in earlier Soviet proposals nor in the drafts of the other Powers. There is also 
omitted the denunciation of armed aggression as the most serious form which should 
be defined first, since this idea was apparently dropped. The Soviet emphasis on the 
power of the Security Council, which was reaffirmed in 1972 in U.N. Doc. A/AC.134/ 
L.37/Add. 1, p. 5, has been included. 

49 The language of the six Powers was a bit weaker. They suggested “Adopts the 
following definition” and referred to aggression as “‘a term to be applied by the Security 
Council.” This raised objections that it sounded like an exercise in grammar rather than 
international law. U.N. Docs. A/AC.134/SR.57 at 2, and SR.60 at 7. 
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six Powers continued to insist, however, that armed force “however exerted” 
be mentioned,®° while the Soviet representative argued that this was not 
acceptable since it would extend the concept of aggression to actions which 
might only be breaches of the peace.* The thirteen Powers wanted the 
word “sovereignty” to appear after “territorial integrity,’ but again the Soviet 
view was that such an inclusion was redundant and broke the description 
contained in Article 2.5? The thirteen Powers were prepared to remove from 
the general definition their previous request that “territorial waters and 
air space’ also be specifically protected, but only if it was described later 
as being included in the concept of “territorial integrity.” "3 The final 
score for 1972: Two of the items previously bracketed were eliminated, one 
was shifted elsewhere and the word “Charter” replaced the word “purposes.” 
Only two brackets were left to go: “however exerted” after “armed force,” 
and “sovereignty” after “integrity.” ** 


C. The Enumeration of Specific Aggressive Acts 
1. Application of the Definition 


(a) The Definition and the Power of the Security Council: 


One of the most important points, ard one which commanded unanimous 
acceptance, was that the power of -hə Security Council under Article 39 
to determine whether aggression had been committed in any specific case 
was not to be altered by any definition of aggression.®* If this single point 
had been kept clearly in mind it should have been recognized, by those 
states capable of using the veto power, that they continued to maintain 
considerable control about final decisions on aggression. This “insurance” 
should have encouraged greater flexib-lity in accepting compromise proposals. 


(b) The Political Entities to Which the Definition Should Apply: 


All drafts other than the six-Pow=2r proposal dealt with aggression by 
“states” only. After much debate iz appeared that the six Powers were 
trying to cover clearly defined terrizories whose statehood was disputed. 
By the end of 1971 a compromise was being approached and in 1972 the 
six Powers proposed that the problem be resolved by a simple explanation 
that the term “state” includes a “group of states” and was used without 
prejudice to questions of recognition >r whether a state is a Member of the 
United Nations.*¢ 


2. Acts Proposed for Inclusion in the Definition of Aggression 


(a) Direct Aggression: 
There was general agreement that there would have to be an open-ended 
definition and that the Security Council could decide that other acts also 


50 U.N. Doc. A/AC.134/L.37, Annex I, p. 1. 

51 Ibid., Add. 1, p. 3. 52 Ibid. 

53 Ibid., Annex I, p. 1. 54 Ibid. 

55 Prof, Baxter has noted that Art. 39 doe: not compel the Council to reach a decision 
concerning an aggressor and that its decisions are usually reached on political grounds. 
The Law of Armed Conflicts 95 (Carnegie Endowment for Int. Peace, 1970). 

56 U.N. A/AC.134/L.37, Add. 1, p. 1. 
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constituted aggression. This was an added guarantee that the Committee 
was not creating Chamberlain’s “trap for the innocent and signpost for the 
guilty.” All agreed that certain acts were definitely aggressive, whether or 
not there was a declaration of war. This included invasion, bombardment 
or attack on the armed forces, ships or aircraft of another state, and blockade, 
which was apparently accepted in 197257 as a concession by the United 
States. Other acts were more controversial. 

The thirteen Powers sought to prohibit “the use of any weapons, and par- 
ticularly weapons of mass destruction.” The Americans argued that it was 
not the weapon which determined the legality of the act. The Soviets 
wished to retain the prohibition against “any weapons” and therefore the 
additional reference to weapons of mass destruction would have been re- 
dundant. In a move toward compromise the U.S.S.R. indicated that it 
would be prepared to ban all atomic weapons except in self-defense.** 

The six Powers had included as an act of aggression the use of armed 
force, or retaining armed forces in another state in violation of the condi- 
tions under which their presence had been permitted. In 1972 the American 
representative noted his willingness to drop this point as well.5® The Arab 
states kept insisting that occupation and annexation were acts of continuing 
aggression, but by 1972 there seemed to be a greater recognition that this 
problem was more appropriately dealt with when considering the legal 
consequences of aggression rather than in an enumeration of aggressive acts, 


(b) Indirect Aggression: 


The problem of defining indirect aggression, which had been touched 
upon in Point 4 of the 1933 Soviet definition, caused the greatest dissension. 
Everyone realized that the indirect use of force might have consequences 
which were just as destructive of the institutions of the victim as a frontal 
assault, The problem of dealing with this contemporary form of conflict 
was complicated by the difficult and often subtle distinctions between civil 
strife, terrorism, revolution, liberation, internal and external subversion and 
efforts to overthrow oppressive or colonial regimes. We have seen that a 
breach of the peace is not necessarily an act of aggression. 

Two alternatives were on the table. The Soviets and the thirteen 
Powers seemed prepared to recognize that, if subversion reached a certain 
magnitude, it would be tantamount to an armed attack. Lesser forms of 
intervention, however, would justify only a more limited defensive response. 
The six Powers seemed inclined to a second alternative which reiterated the 
principles of non-intervention that had been accepted by the Assembly in 
the Declaration of Principles of International Law concerning Friendly 
Relations.“ The Soviets cautioned that they could not agree that all illegal 
acts of interference amounted to acts of aggression.°® 


57 U.N. Doc. A/AC.134/L.37, Annex I, p. 1. 

58 Ibid., Add. 1, p. 3. 58 U.N. Doc. A/AC.134/SR.98, p. 6. 

60 Note 57 above, p. 2. 

61 See note 47 above, at 246; see a Survey of this Declaration by Robert Rosenstock, 
65 A.J.LL. 713 (1971). 

82 Note 56 above, at p. 3. 
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3. Aggressive Intent 


When the six-Power draft first appeared it described aggression as the 
use of force “in order to” accomplish certain prohibited purposes, such as 
to diminish the territory or alter the borders or change the government 
or inflict harm of any sort.** The sponsors were accused of injecting vague 
subjective concepts which would destroy all possibility of any objective 
determination of aggression, since the victim would be required to prove 
the state of mind of the offender end this was a burden of proof which 
could not be met.“ This interjection of animus aggressionis and the idea 
that both intent and motive were essential elements of the offense aroused 
the suspicion that the six-Power proposal was designed to torpedo the whole 
undertaking. Gradually the sponsors conceded that benevolent intent 
could not excuse or justify an armed attack, and conceded further that only 
“due regard” had to be given to the question of intent.** This concession, 
however, was coupled with the question of priority. 


4, The Principle of Priority 


The essential characteristic of the Soviet definition of aggression going 
back as far as 1933 was that the state which was the first to commit the 
prohibited act was to be branded as the aggressor. What may have seemed 
acceptable in the days when nations dispatched formal declarations of war 
and sent armies marching across borders to the tune of martial music 
appeared extremely anachronistic in the thermonuclear age. No nation 
could reasonably be expected to stand idly by and wait to be destroyed. 
The Soviets eventually conceded that the principle of priority was not to 
be applied mechanically. They then went a step further and suggested that 
the state which acted first would merely be presumed to be the aggressor 
but the presumption would be rebuttable.” The principle of priority be- 
came linked with the question of aggressive intent as all parties moved 
toward a compromise, which had been suggested by Ambassador Chaumont 
of France years before, that the Sectrity Council simply take both priority 
and intent into account. 


5. Legitimate Use of Force 
(a) Self-Defense: 
Self-defense is the justification usually advanced by states accused of 
aggression. This concept, which is often referred to as an “inherent right,” 


83 Note 24 above, A/7620, at p. 9. 

64 A/8019, ibid., pp. 12-14, A/8419, pp. 11-13. Brownlie argues that animus 
aggressionis is only relevant in determinicg criminal responsibility of individuals for 
crimes against peace. International Law and the Use of Force by States, at 377 (1963). 

65 A New York Times article by Israel Shenker quotes a representative of the U.S. 
Mission: “When the idea came up we said, “What a lot of nonsense” We told people 
that it was a useless idea, and then we decided you can’t beat something with nothing, 
so we put up a draft and then we were committed to going along with the exercise.” 
Dec. 9, 1971, p. 14. 

68 Note 56 above, p. 2. 67 Ibid., Annex I, p. 3. 

68 U.N. Doc. A/AC.134/SR.57, at p. T. 
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may have its origins in the metaphysical natural-law postulates of the 18th 
century or earlier periods. Whether it can serve a useful function in terms 
of more contemporary analytical-sociological jurisprudence may depend 
upon what we expect it to do in terms of maintaining peace. Article 51 
of the Charter refers to “the inherent right of individual or collective self- 
defense” which may be employed “if an armed attack occurs” and “until the 
Security Council has taken the measures necessary to maintain international 
peace and security.” The three drafts before the Special Committee con- 
tained three different views of how the self-defense issue should be handled. 

The Soviet draft said nothing about self-defense. In their view it did not 
belong in a definition of aggression. The six Powers reasserted the right 
to use force if it was done “in the exercise of the inherent right of individual 
or collective self-defense” or pursuant to decisions of competent U.N. organs. 
The thirteen Powers’ view would allow self-defense only to repel an armed 
attack, 

By the end of the 1972 session various combinations were being con- 
sidered. The first was a compromise effort which sought to join a general 
reaffirmation of the Charter provisions on self-defense with a declaration 
that no consideration of whatever nature relating to the internal or foreign 
policy of a state could justify aggression.*® This was almost identical to 
a similar declaration attached to the Soviet definition in 1933, repeated by 
Justice Jackson in his proposal for the Nürnberg trials in 1945,7° and sug- 
gested by the International Law Commission in 1951. The Soviets agreed 
to accept this, but thought that a sentence should restate that only the 
Security Council itself could authorize the use of force. As a variant, the 
U.S.S.R. was also prepared to include reference to Article 53 of the Charter 
which allowed regional agencies to act under certain circumstances.” 

The heart of the difficulty about self-defense seemed to lie in setting 
forth what type of response would be permissible under what circumstances. 
No one denied that a state could defend itself against an armed attack, but 
when it came to the more subtle and now more frequent forms of interfer- 
ence with the affairs of governments there was considerable difficulty in 
reaching a common understanding. The smaller nations seemed to feel that 
if the risk of war was to be limited, the right of states to defend their own 
cause would have to be narrowly interpreted.” 

The road to acceptable compromise was occasionally seen by some 
delegates and then allowed to fade away. Acceptable compromise seemed 
to lie in application of the concept of proportionality. The thirteen-Power 
draft contained a provision requiring states acting in self-defense to use 
only such measures as were reasonably proportionate to the armed attack 
against it. The British and the Americans hinted that if self-defense could 


69 Note 57 above, p. 3. 70 Note 12 above, p. 294. 

71 U.N. Pub. 67.V.4, p. 65. 72 Note 56 above, p. 4. 

73 A/8419, note 24 above, p. 64. Quincy Wright maintained that aggression which 
invokes the authority of the U.N. to act requires the threat or use of armed force. “The 
Prevention of Aggression,” 50 A.J.I.L. 526 (1956). See editorial by Richard A. Falk, 
below, p. 576. 
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be employed against indirect aggression, which was of lesser magnitude 
than an armed attack, it might be possible to agree that only such force 
could legitimately be used as was required effectively to repel the unlawful 
action.7* The Soviet Representative felt that proportionality could not be 
applied, for it would require the victim to measure his response to equal 
that of his attacker, and this would benefit the wrongdoer.*® This mechan- 
ical view, however, failed to reccgnize the humanitarian considerations 
underlying the concept that force must be related to the evil it seeks to 
suppress, and once the objective of ending the aggression has been achieved 
the continuing or excessive use of force may convert the state which was the 
victim of aggression into the one which has become the aggressor. 


(b) Self Determination: 


The thirteen-Power draft as well as the U.S.S.R. draft contained a pro- 
vision which asserted in essence that if armed force was used by dependent 
peoples to exercise a right (whick che Soviets called inherent) to self- 
determination, or (as added by the thirteen) to sovereignty and territorial 
integrity, then it would not be aggression. The six Powers felt such a 
provision to be out of place in < definition of aggression. Two alternatives 
were finally being considered. The one simply made reference to provisions 
of the Charter and the other added to it a reference to the “Friendly Rela- 
tions” Declaration, neither of which was being challenged by anyone 
present.’ 


6. Legal Consequences of Aggrescion 
(a) Non-Recognition of Territcrial Gains: 

Both the Soviet draft and the thirteen-Power draft, strongly supported by 
representatives of the Arab states, contained provisions that territorial acquisi- 
tions resulting from the use of force would not be recognized. Various 
formulations of this idea were put forward 7 and the subtle distinctions in 
wording seemed to add little to the principles which had already been | 
generally accepted in the “Declaretion on Friendly Relations” and the 
Declaration on the Strengthening of International Security.” 


74 During the 1970 sessions Mr. Mutuale o= the Congo drew attention to the principle 
of proportionality (U.N. Doc. A/AC.134/SH.72, p. 7). The American delegate, Mr. 
Stephen M. Schwebel, noted that the use of force would have to be proportionate 
(op. cit. SR.63, p. 5). Mr. H. Steel of the United Kingdom hinted that, if self-defense 
would be permissible against indirect aggression, it might be possible to agree that only 
such force would be used as was reasonably necessary to secure that defense (op. cit. 
SR.74, p. 8). The French and the Norw2gians also sew that a compromise might be 
possible by recognizing that indirect aggression belonged in the definition if the nature 
of the permissible response were restricted (sbid., p. 4). “The criterion of the legality 
of the measures taken in self-defense is prcpcrtionality.” Bowett, Self-Defense in Inter- 
national Law 269 (1958). 

75 U.N. Doc. A/AC.134/SR.97, p. & 

76 Note 57 above, p. 4. See Emerson, “Self-Determination,” 65 A.J.LL. 459 (1971). 

77 Note 57 above. 

78 G, A. Res. 2734 (XXV), Dec. 16, 1970, U.N. General Assembly, 25th Sess., Supp. 
No. 28 (A/8028); see Waldock, “The Regrla-ion of the Use of Force,” 81 Hague Acad- 


1972] DEFINING AGGRESSION 503 


(b) Personal or State Responsibility: 


The Soviet draft provided that armed aggression entailed political and 
material responsibility of states and criminal responsibility of persons guilty 
of the crime against peace. The thirteen-Power draft simply provided that 
armed aggression constituted a crime against international peace giving 
rise to international responsibility. The six-Power draft said nothing. In 
fact none of the parties could now disagree with principles which had been 
confirmed long ago by the General Assembly and which had been recognized 
law since the Judgment at Nurnberg.” 


7. What It All Adds Up To 


When we review the entire picture we see that there is already a con- 
siderable area of agreement about the definition of aggression. It is gen- 
erally recognized that a consensus definition is desirable. The format of 
the definition is clear, There is agreement that the definition should be 
composed of a general formulation plus an illustrative enumeration of pro- 
hibited and permitted acts. It is agreed that there should be a preamble 
and there is no serious dispute about its general content. All parties concur 
that the Security Council alone shall have authority to determine what con- 
stitutes an act of aggression and there is a compromise offered that political 
entities other than recognized states can be the perpetrators or victims of 
aggression, A further compromise seems imminent joining the principles 
of priority and intent by allowing the Council to take all circumstances into 
account, including who acted first and the intention of the parties. The 
text of the general formulation has been agreed upon with only two rela- 
tively minor items remaining in brackets, There is general concurrence on 
a number of acts which should be enumerated as direct aggression. It is 
recognized that indirect aggression of a certain magnitude is equivalent to 
direct aggression. No one challenges the right of self-defense against an 
armed attack or the right to use force in pursuance of United Nations 
declařations, and there is substantial agreement about the legal consequences 
of aggression. 

Several of the agreed principles still lack a commonly accepted formula- 
tion. Some members still seek to add a few particular items as illustrations 
of prohibited actions, and there is still uncertainty about how far a state 
can go in responding to indirect forms of aggression short of armed attack. 
Argumentation still continues about the wisdom of including a few principles 
which have already been recognized by the United Nations in other 
declarations. 

In the face of unanimous agreements which Members of the United Nations 
have reached on many more difficult matters, ranging from the Charter itself 
to the 1970 “Declaration on Friendly Relations” and the Declaration on 
the Strengthening of International Security, it would have to be concluded 


emy, Recueil des Cours 455-514 (1952), who states: “There is now abundant evidence 
in State practice of the development of a customary rule imposing a duty not to recognize 
the fruits of aggression” (p. 481). 

79 See G, A. Res. 95(1), Dec. 11, 1946. 
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that the differences which separate those trying to formulate a definition of 
aggression do not appear to be irreconcilable. What, then, is needed in 
order to bring these time-consum:ng and tedious efforts to a successful 
conclusion? 


Wuere Do We Go rrom HERE? 


A. The Way 
l. Procedure 


If one views the practices of the Special Committee objectively it is hard 
to avoid the conclusion that there is room for substantial procedural im- 
provement. The Special Committee has met at 5 sessions of about 5 weeks 
each for each of 5 years, The numer of delegates who have been present 
at all 5 sessions is 5. There may be something cabalistic or mystical about 
the magic 5, but if one notes tha: there are about 80 persons listed as 
representatives, alternates or advisers at each session, it will be obvious that, 
except for the chosen five,® the others are in various degrees joining a dis- 
cussion which has already been in progress. The temptation for the con- 
scientious delegate to start at cr near his point of beginning is often irre- 
sistible. The impact on the deliberations is obvious. 

A relative newcomer must, to e greater degree than otherwise, refer 
back to his government for instructions. His flexibility under such circum- 
stances is diminished if not crippled, and it becomes nearly impossible, even 
with modern communications, for him to reach any new conclusion in the 
time remaining for the Committee to complete its session. It would be 
highly desirable, therefore, if the 35 states represented on the Special Com- 
mittee could send the same persons who had participated in the past to 
continue the discussions, and if such persons could be given sufficient 
authority to reach decisions which may require some modification of what 
they departed with when they “eft acme. 

At the close of its last session the Chairman, Ambassador Xenon Rossides 
of Cyprus, who has been one of tae most ardent champions of defining 
ageression, suggested a new procedure which might prove more productive. 
It was agreed that informal consultations should be carried on between the 
interested parties before the next session of the General Assembly.*+ Unfor- 
tunately there was no understanding about who would be responsible for 
arranging such discussions or where they might be held. It would seem 
that either the U.S.S.R., as the initiacor of the search for a definition, or the 
Chairman, as the author of the idea. or one of the six Powers, which seem 
to have set themselves somewhat apert from the rest, would be equally well 
suited to take the initiative. Yet thare is no indication when or if anyone 
will act. It would be a constructive move if some Foundation could break 
the impasse by extending invitations <o a select group of those who have 
demonstrated the greatest interest in arriving at a definition. A week or 
two of informal discussions at scme :yuiet retreat might produce more than 

80 Rossides of Cyprus, Alcivér of Ecuador, Pollard of Guyana, Capotorti of Italy, and 


Chkhikvadzé and Kolesnik of the U.S.S.R. 
81 U.N. Doc. A/AC.134/SR.99, p. 1). 
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years of formal speeches. If the divergent views of some of the leading 
participants could be informally reconciled it might well be possible at the 
next official gathering for a final consensus to be reached. 


2. Substance 


We have seen that there is very considerable agreement in principle on 
the part of almost all of the participants. Alternative proposals are already 
drafted and compromise possibilities are not difficult to discern. The most 
obdurate issue of substance which has not yet been resolved relates to the 
nature of the permissible response to certain forms of illegal coercion which 
fall short of armed attack. The Special Committee has not been able to 
agree that an illegal interference which is not of such magnitude as to be 
characterized as an armed attack can legally justify a state deciding for 
itself that it may use military force as a defensive measure. The hesitation 
about equating indirect aggression with direct armed attack stems from a 
legitimate concern about the consequences which may follow. The desire 
to restrict the use of armed force explains the reluctance to expand the 
perimeter of acts which may, by being categorized as acts of aggression, 
legitimize the responsive use of armed force in the form of justified collective 
or individual self-defense. 

On closer reflection, however, one may conclude that the differences 
between the permissible responses to direct and indirect aggression are not 
as great as first appears. In both cases there exists a requirement of pro- 
portionality which, if recognized, can become the bridge to span the gap 
which now separates the two sides. Article 51 of the Charter allows the 
temporary use of self-defense to repel an armed attack. It also allows the 
Security Council to take such measures as are “necessary” to maintain peace. 
As long as the permissible response must be limited to that degree of coercion 
reasonably necessary to interdict the prohibited conduct, there would seem 
to be no valid reason for making legal distinctions between different types 
or quanta of aggressive behavior. “Legitimate defense,” said the de 
Brouckére Report of 1926, “implies the adopticn of measures proportionate 
to the seriousness of the attack and justified by the imminence of the 
danger.” € A minor incursion cannot justify an atomic retaliation any more 
than a police officer would be justified in shooting a delinquent or beating 
an unarmed felon. 

It was recently pointed out by Derek Bowett that self-defense is similar 
to reprisals in that they are both forms of the same generic remedy of self- 
help. They have a number of points in common, one of which is that the 
“use of force must be limited to the necessities of the case and proportionate 
to the wrong done by the target state.” ° Falk has outlined a framework 
of criteria which might be relevant in determining the reasonableness of 
retaliatory military action. It requires that the use of force be proportional 
to the provocation and calculated to avoid its repetition.®* 

82 Cited by McDougal, op. cit. note 5 above, p. 218. 


83 “Reprisals Involving Recourse to Armed Force,” 66 A.J.I.L. 1 at 3 (1972). 
84 “The Beirut Raid and the Law of Retaliation,’ 63 AJ.LL. 441 (1969). 
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When all is said and done, the test of whether coercion, or response 
thereto, is tolerable to the community of nations will depend, as McDougal 
and Feliciano have said, upon “the most comprehensive and fundamental 
test of all law, reasonableness in a particular context.” 3" Nothing more is 
realistic and nothing more is possible or needed. The idea of proportionality 
is no more abstract than the concepts of “military necessity,” “due process,” 
“real and present danger” or “justize’—all of which have played a very 
useful legal rôle. 

If various forms of the indirect use of force can be categorized as ageres- 
sion and at the same time the legal use of force in response to aggression is 
restricted to only such force as is reasonakly necessary to repel the illegal 
acts, a compromise will have been reached. It would mean the acceptance 
of the six-Powers’ insistence that aggression in all forms is indivisible yet 
acknowledge the thirteen-Powers’ demand that the use of force must be 
limited. The U.S.S.R.’s opposition to proportionality, being based on the 
erroneous conception that a paralyzing tit-fcr-tat response is thereby manda- 
tory, would have to be modified in the light of an explanation that no 
mechanical interpretation is intended and that as much force can legitimately 
be used as is reasonably required to achieve the legitimate defensive goal. 
It would still remain within the power of tae Security Council to condemn 
the excessive use of force as aggressive (a Joint on which the Soviets have 
laid great stress), and this would serve as restraint against possible abuse. 

Proportionality is a concept whick supports the humanitarian aspirations 
of all people, it is related to doctrines long accepted by the six Powers, is 
already referred to in the thirteen-Power draft which has been declared 
acceptable in principle by 20 of the 35 Committee members.** It should be 
recognized as the key to the compromise a_lowing the definition of aggres- 
sion to be accepted by consensus. 


B. The Will 


No understanding is possible unless there is the will to reach agreement. 
Many outstanding scholars have challenged the utility of trying to define 
aggression and it is not surprising if the objective is viewed with only 
limited enthusiasm. The formulation of an accepted definition of aggression 
will surely not cause all wars of aggression to cease. As long as any legal 
code is not enforceable there must be skepticism about its usefulness. In 
the last article on this subject printed in this JOURNAL a few years ago the 
poignant question was raised by Professor Hazard: “Why Try Again to 
Define Aggression?” 8® The question deserves to be reconsidered. 

Ambassador Rossides reminded his colleagues that it was the resolution 
of the General Assembly that a definition of aggression should be achieved 
as soon as possible. A note verbale which he received from the Secretary 


85 Note 5 above, at 218. 88 Ses note 39 above. 

8762 AJ.I.L. 701 (1968). Cf. Sohn, “The Definition of Aggression,” 45 Virginia 
Law Rev. 697 (1959); Falk, Legal Order in a Violent World 496-517 (1968); see also 
Wright, “The Concept of Aggression in Internationel Law,” 29 A.J.LL. 373 (1935), and 
“The Prevention of Aggression,” 50 ibid. 514 (1956). 

88 G. A. Res. 2734 (XXV), Dec. 16, 1970, and Res. 2880 {XXVI}, Dec. 21, 1971. 
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General on opening the session caused him to conclude that “It is the will 
of the United Nations as a whole that there should be an early definition of 
aggression. The feeling of urgency is becoming stronger by the passage 
of years,” 3° | 

Few would doubt that reaching a consensus definition of aggression after 
so many years would mark a significant advence in the development of 
international law. ‘The interdependence of na<ions, large and small, is in- 
creasingly being recognized. The safety of the skies, the seas and the human 
environment are all matters receiving the urgent and co-operative attention 
of nations everywhere. The safety of man on earth, his human rights, his 
health, his economic needs and his well-being all demand freedom from 
armed conflict. In carrying out its basic responsibility of preventing the 
scourge of war, the Security Council is charged with responsibility for 
determining what constitutes an act of aggression and for the suppression of 
such acts. An authoritative definition would aid the Council in discharging 
its difficult task. It would also make it more difficult to use the pretext of 
self-defense to justify an illegal assault.® 

In every conflagration each of the protagonists insists that it is the other 
which is the aggressor, and world public opinisn flounders in a sea of con- 
flicting legal theories and becomes powerless to exercise the weight of its 
moral pressure against the wrongdoer. A better understanding of the per- 
missible limits of forcible coercion will place an informed public on the side 
of peace and thereby help to deter aggression. Agreement by the nations 
of the world on what is meant by aggression will promote the authority of 
Jaw as an instrumentality for the peaceful settlement of disputes which now 
erupt in destructive violence. It will demonstrate the faith of the leaders of 
the world that it is possible one day to move from fratricidal slaughter 
toward a rational world legal order. 

There are those who scoff at the United Nations because it is an imperfect 
body with little capability of enforcing its decisions against the will of its 
more powerful Members, or because some of its decisions seem to be deter- 
mined by political considerations unrelated to either equity or law. Many 
of its declarations and resolutions suffer these infirmities. In all societies 
criminals may escape conviction and frequently the police or courts are 
corrupt. Yet who would argue that because of these insufficiencies the 
criminal codes should be abandoned or that no one should seek to improve 
them? 

A Code of Offenses against the Peace and Security of Mankind has not 
been adopted nor will it be considered further until there is a definition of 
aggression.** International conventions call upon nations to prosecute those 


88 U.N. Doc. A/AC.134/SR.95. 

30 Oppenheim and Lauterpacht put it well when they said: “Definitions represent 
that element of certainty in the operation and observance of the law which is no less 
essential in international relations than within the State. A definition may also be 
instrumental in making it more difficult for States tọ pursue a policy of treating the 
conception of self-defense as identical with the defense of any interest to which they 
attach importance.” 2 Oppenheim, International Law 156 (6th ed., 1944). 

91 Note 20 above, at 27. 
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guilty of war crimes, genocide, grave breaches of the rules of war, and 
crimes against humanity, including the crime of apartheid,®? but no perma- 
nent international criminal court to judge those who might be charged with 
these terrible crimes or other international offenses will be considered by 
the United Nations until there is a definition of aggression.®*® The absence 
of a definition now bars the door to advances in other important legal and 
social areas, 

Defining aggression is only ona tool which society may use if it seeks 
to build a peaceful international community. Before there is a more effec- 
tive world organization it will be necessary to be able to implement what- 
ever decisions are reached. There will have to be new fact-finding agencies 
with authority to probe and determine matters which today remain within 
the secret preserve of states. All o? the means for the peaceful settlement 
of disputes, including conciliation, azbitration, negotiation, and adjudication, 
will have to be put to better use. At some point in history man will have 
to choose between reason and force or there may be no one left to make 
the choice. Defining aggression may be one small step toward a system 
which seeks to substitute sanity for terror. 

In the face of this record, how can any nation which declares that it 
believes in the rule of law fail to giva full support to the General Assembly’s 
instruction that a definition of agg-ession be reached in the shortest possible 
time? It is to the credit of those sżates which hesitated to put forth a defini- 
tion that they have recently joined with others to advance the codification 
of international law. No one should be given any reason to challenge the 
sincerity of any nation’s endeavors. The best rebuttal to any such suspicion 
is to reach a consensus definition of aggression. With a little more effort 
and a little more determination it should be possible soon. 


92 U.N. Doc. E/CN.4/1075, Feb. 15, 1972. 

93 See G. A. Res. 898 (IX), Dec. 14, 1954; Res. 1187 (XII), Dec. 11, 1957. See also 
J. Graven, “Critique et Sort du Projet de Cour Internationale,” Ch, 18 in Stone and 
Woetzel (eds.), Toward a Feasible International Criminal Court (Geneva, World Peace 
Through Law Center, 1970). 
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DUE PROCESS OF LAW BEFORE THE EUROPEAN COURT 
OF HUMAN RIGHTS: THE SECRET DELIBERATION 


By Kurt H. Nadelmann* 


“Secrecy of the deliberation,” a term of art used widely in court procedure, 
is neither a universal principle nor one with a single meaning. Continuing 
an old Germanic tradition, courts in some Swiss cantons, as well as the 
Federal Court in Lausanne, deliberate in the presence of the parties. In 
most of the Western world, including the common law countries, Latin 
America, and Scandinavia, the principle of secret deliberations is accepted 
but does not cover the vote, that is, the position taken by each judge. In 
all six Common Market states, however, the vote is secret and the individual 
judge is under an obligation not to reveal his position.1 Originally adopted 
under the regime of absolute government to protect the independence of 
the judge, this extended secrecy has come under attack recently, especially 
when applied to constitutional litigation. Legislation enacted in the German 
Federal Republic in December, 1970, giving members of the Federal Con- 
stitutional Court the right to reveal their vote,? may be the precursor of 
changes in this matter. 

A rather unusual aspect of the secrecy principle has been discussed re- 
cently because of a case decided by the European Court of Human Rights. 
The law of some States Members of the Council of Europe, sponsor of the 
Convention for the Protection of Human Rights and Fundamental Free- 
doms ê which established the Commission and Court of Human Rights,° 
permits the representative of the Ministére public, an amicus curiae repre- 


* Harvard Law School. 

1A survey is given in Nadelmann, “The Judicial Dissent—Publication v. Secrecy,” 
8 A. J. Comp. Law 415 (1959); also in idem, Conflict of Laws: International and 
Interstate 363 (1972). 

2See Nadelmann, “Non-Disclosure of Dissents in Constitutional Courts: Italy and 
West Germany,” 13 A. J, Comp. Law 268 (1964); also in idem, note 1 above, at 383. 

8 References in Nadelmann, Conflict of Laws: International and Interstate 392 (Post- 
script) (1972). 

4 Convention of Nov. 4, 1950, 213 U.N.T.S. 222 and 262. Text also in I. Brownlie 
(ed.), Basic Documents on Human Rights 291 (1971); A. Luini del Russo, International 
Protection of Human Rights 271 (1971). 

5 See A. H. Robertson, The International Protection of Human Rights 6-10 (1970); 
Buergenthal, “Human Rights: The European Convention and its National Application— 
Some Introductory Observations,” 18 A. J. Comp. Law 233 (1970); Golsong, “Imple- 
mentation of International Protection of Human Rights,” 110 Hague Academy, Recueil 
des Cours 1 (1963); Greenberg & Shalit, “New Horizons for Human Rights: European 
Convention, Court and Commission on Human Rights,” 63 Col. Law Rev. 1384 (1963); 
Waldock, “The European Convention for the Protection of Human Rights and Funda- 
mental Freedoms,” 34 Brit. Yr. Bk. Int. Law 356 (1958). 
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senting the public interest, especially in uniform interpretation of the law,°® 
to accompany the highest court to its secret deliberation after the open 
hearing in which the amicus has sdoken last, after the argument of the 
appellant.” Such is the case in Belgium, for example, under a privilege 
granted to the Ministére public by a Decree of 1815 for civil as well as 
criminal appeals before the Court of Cassation.? In Delcourt, this presence 
in a criminal case was challenged as a violation of the due process clause 
in the European Human Rights Corvention.? The challenge was rejected 
by the Court of Human Rights in a judgment rendered on January 17, 
1970.*%° The decision deserves attention in all nations concerned with the 
due process of law, even those not parties to the Human Rights Convention 
which, incidentally, does not mit protection to nationals of the parties to 
the convention. 


I 


Emile Delcourt, a Belgian national, was convicted in September, 1964, 
of crimes by the court of Brugge. The Court of Appeal of Ghent in March, 
1965, confirmed the conviction, increasing the penalty on the appeal taken 
by the state. Delcourt sought review in the Court of Cassation. The 
prosecution did not use its rights to a written reply. At the open hearing 
before the Court of Cassation atterded by Delcourt (in person) the repre- 
sentative of the Ministère public recommended rejection of the challenge 
of the lower courts’ decisions, He then joined the Court when it withdrew 
to deliberate. In its decision of June 21, 1965, the Court of Cassation re- 
jected Delcourt’s petition. 

In December, 1965, Delcourt lodged with the European Commission of 
Human Rights a complaint against Belgium. In 1967,2 the Commission 


6 An institution of the ancien régime preserved by Napoleon. See M. L. Rassat, Le 
Ministére Public 7 (1967); cf. R. David ard H. P. de Vries, The French Legal System 
20 (1958). 

T See P. Herzog, Civil Procedure ‘n France 120, 165 (1967); M. Cappelletti and M. 
Perillo, Civil Procedure in Italy 128, 281 (1965). 

8 Arrêté of Prince Sovereign of March 15, 1815, providing Rules for Cassation Pro- 
ceedings, Art. 39, 3 Pasinomie Belg2 486 ‘1860). Today: Code judiciaire, Art. 1109 
(1967). 

? Entire proceedings, in French and Erglish, in Series B: Pleadings, Oral Arguments, 
Documents 1969—1970 Delcourt Case (hereafter Pleadings), publication of the European 
Court of Human Rights. 

10 Judgment, in French and English, in Series A: Judgments and Decisions—Delcourt 
Case, Judgment of Jan. 17, 1970 (hereafter, Judgment), publication of the European 
Court of Human Rights. French text in 35 Journal des Tribunaux 98 (Belgium, 1970); 
7 Cahiers de Droit Européen 190 (19711. Comments by Marcus-Helmons, 7 ibid. at 
203; van Heyst, [1972] Nederlands “uristenblad 50, 54; Alkema, ibid, at 212, 221-222. 

11 The relevant data are summarized in the judgment of the Court, Judgment at 6-7, 
and given in greater detail in the Report of the Human Rights Commission of Oct. 1, 
1968, Pleadings at 8, 11-14. 

12 Partial decision of Feb. 7, 1967. Text in 10 (1967) Yearbook of the European 
Convention on Human Rights 238-281 (1969) (hereafter Yearbook); final decision of 
April 6, 1967, ibid. at 283-321. 
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declared the complaint admissible insofar as it called in question the pres- 
ence of the Ministére public at the secret deliberation of the Court of 
Cassation as a violation of the convention's Article 6(1) under which in 
civil and criminal proceedings everyone is entitled to a “fair and public 
hearing by an independent and impartial tribunal established by law.” $ 
After examination by a subcommission and failure of an attempt at securing 
a friendly settlement,** on October 1, 1968, the Commission drew up its 
Report. The Commission split, seven to six, on the question whether the 
Belgian practice violated Article 6(1). The majority,1* which included the 
member from Belgium, found no violation. The minority * felt that the 
presence of the Ministére public at the deliberation upsets the “equality 
of arms” between accused and accuser and can affect the impartiality of the 
court.1* By a decision of December 16, 1968, the Commission decided to 
submit the issue to the Court of Human Rights.” 

Under the convention, as a rule a Chamber composed of seven members 
of the Court hears and decides cases reaching the Court. The judge from 
the state which is defendant in the case is an ex officio member of the Cham- 
ber; the names of the other six judges (and of three substitute judges) are 
drawn by lot. When the Delcourt case reached the Court, the Belgian 
judge, Henri Rolin, was its president. Under the Rules,” the Chambers 
presidency went to the Court's vice president, Sir Humphrey Waldock, 
whose name was among the six names drawn. Sir Humphrey Waldock 
(U.K.) and Messrs. Henri Rolin (Belgium), Terje Wold (Norway), N. 


13 Art. 6(1) provides that “in the determination of his civil rights and obligations or 
of any criminal charges against him, everyone is entitled to a fair and public hearing 
within a reasonable time by an independent and impartial tribunal established by law.” 
For a discussion see J. E. S. Fawcett, The Application of the European Convention on 
Human Rights 121, 137, 155 (1969); Buergenthal, “Comparative Study of Certain Due 
Process Requirements of the Human Rights Convention,” 18 Buffalo Law Rev. 18, 
94-27 (1966). 

14 For a case which was settled, see Velu, “Article 6 of the European Convention on 
Human Rights in Belgian Law,” 18 A. J. Comp. Law 259, 280-281 (1970). 

15 Report of Oct. 1, 1968. Text in Pleadings 8-124. 

16 Messrs. Sørensen (Denmark), Castberg (Norway), Delahaye (Belgium), Walter 
(Luxembourg), Sperduti (Italy), Fawcett (U.K.), O'Donoghue (Ireland). 

17 Messrs. Eustathiades (Greece), Siisterhenn (Germany), Ermacola (Austria), 
Trantafyllides (Cyprus), Balta (Turkey), Lindal (Iceland). 

18 The majority opinion is in Pleadings at 56-63; concurring opinion by Castberg and 
Delahaye at 59; dissenting opinion at 59-63. The doctrine of “equality of arms” had 
been defined in the so-called “Austrian” cases {mentioned in the Judgment in No. 15, at 
page 8) by the Commission and the Council of Ministers. See, in particular, Ofner and 
Hopfinger, 6 Yearbook 676, 705, 709, where the fact was noted especially that, in the 
cases involved, the Attorney General had not been present at the secret deliberation and 
that the Austrian law allowing such presence had been changed. Cf. Buergenthal, 
note 13 above, at 26. 

18 Decision of Dec. 16, 1968, Pleadings at 6. 

20 Convention, note 4 above, Art. 43; Rules of Court 2 (1958-59) Yearbook 2 (1960), 
Rules 21, 22. 

21 Rule 21(6). On the Rules see Robertson, “The European Court of Human Rights,” 
9 A. J. Comp. Law 1, 20 (1960). 
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Zekia (Cyprus), Antoine Favre (Switzerland), John Cremona (Malta) and 
G. I. Wiarda (Netherlands) formed the Chamber.” 

The open hearing took place on September 29 and 30, 1969.22 A few 
days before, the Chamber had addressed a number of questions to the 
President of the Commission and tc the Agent of the Belgian Government.** 
The Commission had three delegates at the hearing, the Commission’s pres- 
ident acting as spokesman. The spokesmen for the Belgian Government 
were a law professor and the presicent of the Court of Cassation’s Bar. On 
January 17, 1970, the Chamber reassembled and announced the judgment 
of the Court. Unanimously, the presence of the representative of the 
Ministére public at the deliberation was held not to violate the convention. 
The same result was reached on another point raised by Delcourt, that he 
had had no advance knowledge of the position which the Ministère public 
would take and was denied the lasi word at the hearing. 

If only because of the unanimity, the ruling came as a considerable sur- 
prise, perhaps even to the defenden: government which had argued non- 
applicability of the convention’s Art‘cle 6(1) on the ground that, in Belgium, 
review by the Court of Cassation is not instituted in the interest of private 
persons but solely in that of the law.** This interesting view, seemingly: 
shared by the highest court of Belgium in some decisions,?’ did not impress 
the Delcourt Chamber which considered assignment of such a rôle to a 
court of last resort as not in line with views on the courts held by demo- 
cratic societies.*® 

The basis for the Court's decisior. is a finding, accepting the presentation 
made by the defendant government that the representative of the Ministère 
public is an independent official attached to the highest court of Belgium 
as its assistant and adviser and must not be confounded with the prosecut- 
ing sector of the Ministére public operating on the lower courts’ level. 
Therefore, reasoned the Court, the “equality of arms” principle is not 
violated and the accused is not put at an unfair disadvantage.*® The 
Court gave the same answer to the broader question of possible violation 
of the guarantee of a fair and public trial by an independent and impartial 
tribunal. Once it is established that the representative of the Ministère 
public is himself independent and impartial, his presence at the deliberation 
cannot affect the independence and impartiality of the Court.*° 


22 See minutes of March 4, 1969; Fleadings at 126-127. The judge from Norway, first 
substitute judge, replaced the Irish judge who was unable to sit because of illness. See 
Minutes of the Public Hearing, Pleadings at 156. 

23 Minutes in Pleadings 156-243. 

24 Letters of Sept. 24 and 25, 1969, Pleadings at 150, 154. 

25 Minutes in Pleadings at 248. 

26 See De Meyer argument, Pleadings et 181-183. 

27 See critical analysis in H. Rolm, “De la nature de la fonction de Ja Court de 
Cassation” (Introduction to Book V: Prozédure en cassation), in 3 La Réforme de la 
Procédure 228, 275 (Centre d’études pour la réforme de PEtat, Brussels, 1939). 

28 Sec. 25 of the judgment, Judgment at 13-15, referring mutatis mutandis to the 
judgment of June 27, 1968, in Wemhoff t. Germany, “As to the law,” par. 8, Judgment 
at 23. 

29 Secs. 33 and 34, Judgment at 18 30 Sec. 35, ibid. at 19. 
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The opinion reads well, indeed too well for an involved issue over which 
the Commission had split six to six (not counting the vote of the Belgian 
member). The Commission’s minority had not identified the amicus with 
the prosecution; it had accepted the complainant’s view that the recom- 
mendation made by the Ministére public at the open hearing to reject the 
petition in effect made the Ministère public the party’s opponent.*?_ As is 
often the case in felicitous opinions on complex questions, a crucial aspect 
of the problem, the emergence of the Ministére public as a party pursuing 
its own interests, was avoided by arguing the technical question whether 
the Ministére public becomes the party’s “opponent.” The fact that the 
Ministère public’s intervention affected the party’s position was simply 
not dealt with. l 

The case before the Court was not comparable, as some members may 
have thought, to those situations where a tribunal composed of laymen is 
helped in the determination of questions of law by a law-trained person, 
England ® as well as the Continent ** furnishes well-known examples. Pro- 
vided the law-trained person is independent and impartial, due process 
concerns do not arise. But in all these instances the advising is reserved 
for the secret deliberation. In Delcourt, the representative of the Ministére 
public took a position at the open hearing engaging the weight of his 
office in the litigation. He thus had particular interest in having his view 
of the law accepted by the Court. He could be expected to press it vigor- 
ously at the secret deliberation. However high and disinterested the mo- 
tives, such advocacy in the absence of the parties is a caricature of a fair 
and public hearing. As was noted by the Commission’s minority, the 
Court’s impartiality can be affected. This problem should have been faced. 

The Court’s opinion also disposes in an extraordinary way of the other 
issue raised by Delcourt that the Ministére public, which does not com- 
municate its stand to the party in advance, has the last word at the public 
hearing. “The Convention,” replies the Court, “does not require, even by 
implication, that an accused should have the possibility of replying to the 
purely legal submissions of an independent official attached to the highest 
court as its assistant and adviser.” ** ‘The failure to communicate the posi- 
tion in advance is explained away by saying that it derives from the “nature 
of the Ministére’s task” as discussed in the opinion.” The fact that the 
prosecution had not filed a reply is left without any evaluation. 

Appeals to the Court of Cassation are limited to errors of law. The 
Chamber seems to say that the “equal arms” principle does not apply to 
questions of Jaw. Or is the meaning of the opinion that an amicus of the 
exalted station of the Ministére public is not subject to the rules of the game 


81 See Sec. 74(2) of the Commission’s Report, Pleadings at 70. 

32 See, e.g, Rex v. Sussex Justices ex p. McCarthy, [1924] 1 K.B. 256. 

33 The “tribunal de commerce” is a good example. For France see Herzog, note 7 
above, at 144-146. In Belgium, too, until the recent reform giving the presidency to a 
career judge, the greffier, called référendaire, was adviser on law to the tribunal. See 
1 A. Brass, Précis de Procédure Civile 108 (8rd ed., 1945). 

. 34 Sec. 41, Judgment at 20. 35 Thid. 


514 THE AMERICAN JOUFNAL OF INTERNATIONAL LAW [Vol. 66 


called due process of law? Would this fit into views on a judicial system 
held by democratic societies? 

As for the reading given the Human Rights Convention, the facts of the 
matter are that not all states parties to the convention allow an amicus 
to speak last and that, because of doubts as to the system’s fairness in that 
respect, states with the Ministére public system have made a variety of 
adjustments. Thus France! anc Italy ** allow the parties to pass to the 
Court written comments on the Ministères submission—a practice forbidden 
in Belgium by statute; 3 and in France ® as well as in Belgium,“ a usage 
is reported of giving informal notice to the parties of the position which will 
be taken—in Belgium with the limitation, it would seem, to exceptions raised 
ex officio as to admissibility of the petition for review.“ Thus the states 
involved in the preparation of the Human Rights Convention cannot be 
assumed to have sanctioned implicitly a system not applied by some of 
them and questioned as to its fairness in others which have it. Moreover, 
procedurally, the issue was not reedy for adjudication. The point had been 
pressed for Delcourt at a late stage in the proceedings,“ and the Commission 
had not deemed it necessary to express an opinion on what it considered to 
be a special aspect of the equality of arms principle.** A supplementary 
report on substance would have keen in order. 

Tribunals made up of persons who do not sit together regularly ** are 
a known hazard in the administration of justice. Where the legal back- 
ground of the members is not the same, the hazard multiplies, notably when 
the question to be evaluated is not one of general but of local law. The 
weakness remains even where, as in Delcourt, all members of the court are 
distinguished jurisconsults of national and international reputation, the 
majority with judicial experience or their own highest courts.* 

Judging from Delcourt, where g case is brought up by the Commission, 

88 See E. Faye, La Cour de Cassation 268 (1903); 1 T. Crépon, Pourvoi en Cassation 
en matière civile 204-205 (1892). Cf. for the Conseil d'Etat, 2 J. M. Auby & R. Drago, 
Traité du Contentieux Administratif 276 (1962). l 

37-Codice di procedura civile, Art. 379 (1942). See Cappelletti & Perillo, note 7 
above, at 281. 

38 Art, 38 of the Arrété of March 15, 1815, note 8 above; Law of Feb. 25, 1925, on 
Cassation Procedure in Civil Matters, [1925] Pasinomie Belge 33, Art. 19. See “Pourvoi 
en Cassation en matière civile,” No. 323, in 9 Répertoire pratique du droit belge 627 
(1938). Today: Code judiciaire, Art. 1107/2) (1967). 

89 See 1967 address by the then First President of the Court of Cassation, Charles 
Bornet, “La logique judiciaire devant la Cour de Cassation,” in 5e Colloque des Institutes 
d'Etudes Judiciaires, Paris, 1967, La Legique Judiciaire 85, 87 (1969). 

40 See “Pourvoi en Cassation,” note 3& above. 

41 Ibid.: “to meet the inconvenience resulting from the ban on passing a note after the 
presentation by the Ministère public.” ‘Qur translation.) 

42 See Report, sec. 72, Pleadings at 59, 

43 See Memorial of the Commission of May 22, 1969, Pleadings at 133, 134-135. 

44 Seven cases had been decided before Delcourt: Lawless (State concerned: Ireland), 
1960-1961; De Becker (Belgium), 1952; “Languages” (Belgium), 1965-1968 (by 
Plenary Court); Wemhoff (Germany), 1957—1968; Neumeister (Austria), 1966-1968; 
Stégemiiller (Austria), 1967~1969; Matenetter ( Austria}, 1987-1989. 

45 Vita of each judge in Yearbook coverirg his election. See 2 Yearbook 143 (Rolin), 
147 (Wold), 4 ibid. 93 (Zekia), 6 jbid. 59 (Favre), 8 ibid. 45 (Cremona), 9 ibid. 53 
(Waldock), 55 (Wiarda). 
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rather than a government, there is a basic difficulty with the Human Rights 
Court which derives from the procedural arrangements. Equality of arms 
is never afforded, let alone guaranteed; it does not exist to begin with.*® 
The Delcourt case was prepared and presented brilliantly by counsel for 
Belgium. The delegates representing the divided Commission relied on the 
data collected at the Commission stage. Only the Belgian Government 
could handle adequately questions concerning the involved Belgium law 
asked by the Court a few days before the hearing.‘ 

In litigation initiated by the Commission before the Human Rights Court 
an amicus may be indispensable. However comprehensive the Commission's 
report, the amicus would conduct an independent investigation and would 
be ready for all eventualities. The amicus system adopted by the European 
Communities for their own Court *® furnishes elements for reflection. 
Though inadequate, it could help offset the imbalance on the Human Rights 
Court resulting from automatic assignment of a seat to the judge of the 
nationality of the defendant government.*® 

The situation which the Court faced in Delcourt had its peculiarities. 
The fact that the challenged provision of the Belgian law was retained by 
the Parliament for the new Judicial Code of 1967 impressed the Chamber,®° 
_which included a judge who was a member of the Belgian Parliament during 
the critical period.” Furthermore, most of the judges were from countries 
not having constitutional review of legislation by the courts.*? Yet evidence 
was before the Chamber that the Parliament had acted on the basis of data 
furnished by the interested party, the Ministère public itself. These data 


46 See, e.g., Mosler, “La procédure de la Cour Internationale de Justice et de la Cour 
Européenne des Droits de Homme,” in 1 René Cassin Amicorum Discipulorumque Liber 
196, 201 (1969). 

47 Cf. Sgrensen rebuttal, Pleadings at 235-240, The Delegates did not avail them- 
selves of the right under Rule 29(1) of the Rules of Court to have themselves assisted 
by any person of their choice who, under Rule 37, could also be called upon to speak 
in the hearing. In the “Vagrancy” Cases De Wilde, Ooms and Versyp v. Belgium, the 
Plenary Court, by judgment of Nov. 18, 1970, on “A Question of Procedure” by a vote 
of sixteen against one, ruled that, in accordance with their notice of intention, the 
Delegates could choose as their assistant the lawyer who had represented the original 
claimants before the Commission. See also the discussion of the relation between Com- 
mission and Applicant in the Lawless case. A. H. Robertson, Human Rights in Europe 
116-126 (1963). i 

48 See 2 D. G. Valentine, The Court of Justice of the European Communities 30-35 
(1965); cf. E. H. Wall, The Court of Justice of the European Communities 190, 252 
(1966). 

48 See Mosler, note 46 above, at 201-202, 212. 

50 See sec. 36 of the judgment, Judgment at 19. 

51 Biographical data on Professor Rolin’s service as Senator are in Mélanges offerts a 
Henri Rolin xxi (1964). And see note 110 below. 

52 The systems providing for review are discussed in M. Cappelletti, Judicial Review 
in the Contemporary World 45-51 (1971). The question was the subject of the 
Sixiémes Journées d’Etudes juridiques Jean Dabin, Louvain, Oct. 1971, reported by 
M. Wolff in 87 Journal des Tribunaux 90 (Belgium, 1972). 

53 See Appendix VI to Commission Report, Pleadings at 122, 123, reproducing 
Memorandum of March, 1965, provided to Senate Committee by Hayoit de Termicourt, 
Procureur Gén. (with reference to his study “Propos sur le Ministère public,” 16 Revue 
de Droit Pénal et de Criminologie 961 (Belgium, 1936)). 
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included the assertion that the assistance was usually limited to the formal 
drafting of decisions—a statement contradicted at the public hearing by 
counsel for the Government, who emphasized that the representative of the 
Ministère public played as well an active “consultative” part in the Court’s 
deliberations.5* The weight to be accorded to the action by the Parliament, 
consequently, is reduced; and deferdant’s urging that the United States 
Supreme Court doctrine of “presumption of constitutionality” be followed *5 
had little merit in the circumstances of the case. Another fact which may 
have had some influence is that the issue arose in a case where there was 
no suggestion whatsoever °° that the Court of Cassation might have disposed 
of Delcourt’s petition differently, had the Ministère public not been present 
at the deliberation. 

Yet Belgium had almost lost the case before the Human Rights Commis- 
sion, and the Commission had given the Court ample warning of the im- 
portance of the question submitted. “The interpretation of Art. 6(1),” the 
Commission said, “is bound to affect the conduct of subsequent proceedings 
before the Court of Cassation in Belgium and in other States which have 
a similar procedure.” 57 Thus the existence of similar problems in other 
convention states was a matter of recozd.58 A multilateral convention having 
to be applied, the scope of concern broadened automatically. Under the 
Rules of Court, when a serious ques<ion is raised aftecting the interpreta- 
tion of the convention, the Chamber may relinquish jurisdiction in favor 
of the Plenary Court. The example given in the “Languages” case © 
could have been followed. 

Although unanimous, the Chamber’s opinion shows uneasiness on the part 
of at least some members about the result. The Belgian system is called 
“unusual” and “without an equivalent today in other States of the Council 
of Europe, at least in criminal cases.” ®** The adage that “justice must not 
only be done, it must also be seen to be done,” © is quoted and answered 
with the statement that, “looking behind the appearances,” the Court did 
not find the realities of the situation “to be in any way in conflict with the 
right to a fair hearing.” ® If the Chamber was able to reach the result 
without dissent,** the unanimous approval of the opinion as written still is a 

54 Prof. Jan De Meyer, Pleadings at 187. 

55 See De Meyer Memorandum to Commission of Feb. 27, 1968 (Doc. D. 23.411), 
excerpt reproduced in Commission Report, Pleadings 32 at 35. 

66 See sec. 15, last part of first par., of judgment, Judgment at 8. 

57 Sec, 4 of Memorial of May 22, 1969, note 43 above, at 134. 

68 The Commission not having supplied data, the Court could have collected them 
under powers granted by Rule 38 of the Rules of Court, note 20 above. 

58 Rule 48(1) of the Rules of Court, note 20 above. 

60 See Pleadings, Case “Relating to Certain Aspects of the Laws on the Use of 
Languages in Education in Belgium,” Vol. I, p. 399. 

61 Sec. 30, last par., of judgment, Jadena at I7. 

62 Much quoted in the common law countries (e.g, Rex v. Sussex Justices ex p. 
McCarthy, [1924] 1 K.B. 256, 259, per Lozd Hewart, C.J.), but also in the civil law 
world {e.g., Gislain, “Du Ministère pable dans les affaires civiles,” 25 Belgique Judiciaire, 
col. 337 at 339 (1867) ). 

63 Sec. 31 of the judgment, Judgment at I7. 


64 Other Court decisions involving Art. 6(1) have not been unanimous. See Judgment 
of Nov. 10, 1969, in the Matznetter Case (dissent by Cremona, J., at 46, 50); Judgment 
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puzzle. The reasoning followed is not likely to have been identical for all 
seven members. The crucial aspect of the “real situation,” the fact that 
the amicus commits himself deeply by taking a position at the open hearing, 
is hardly broached; no word is said about the fact brought out through a 
question from the Court, that the Ministère public (but not the party) 
is provided with the judge-rapporteur’s report and his draft or drafts of the 
judgments in advance of the public hearing.** The majority of the members 
of the Chamber, it is true, were from countries not having the concurring 
(and dissenting) opinion; ®© and, in most “secrecy” states, difficulties with 
a legal issue are played down rather than argued out in the court opinion.® 
The Delcourt opinion is in this style. 


H 


Disturbed by the result as well as by the opinion, the present writer has 
sought further illumination as a self-appointed amicus. Long before the 
Human Rights Convention and Delcourt he had been intrigued by the 
Belgian system which was described to him as a curiosity by knowledgeable 
persons.. The harvest, even though the search remains incomplete,® merits 
submission. Other amici may be encouraged to fill gaps. 

The source for the privilege granted in Belgium to the Ministére public 
that its representative may be present at the secret deliberation in cassation 
proceedings is a provision in an arrété of March 15, 1815, issued over the 
signature of the Prince Sovereign (William of Orange-Nassau) giving pro- 
visional rules of procedure for cassation proceedings.7° The arrété was in 
execution of a decree of the Governor General of April 19, 1814, providing 
that, provisionally, cassation proceedings should be handled by the Superior 
Court in Brussels.“1 Until the defeat of Napoleon and independence from 
France, the recourse for cassation had been to the Court of Cassation in 
Paris.”* : 

The arrété of March 15, 1815, was based on a report of the Commissioner 
General in charge of legal affairs. The draftsman’s thoughts about dispensa- 





of June 27, 1968 in the Neumeister Case (dissents by Holmback and Zekia, J. J., at 46 
and 47, respectively). The right to open dissent is secured by the convention, Art. 
51(2); cf. Rule 50(2). 

65 Letter from Registrar of Sept. 25, 1969, Pleadings at 154. 

68 Answer to Letter of Procureur Gén. of Sept. 26, 1969, read to Court by counsel 
(Me J. Faures), at public hearing, Pleadings at 190, 213-214. 

67 See survey in Nadelmann, note 1 above. 

68 On the different style of opinion writing, see J. G. Wetter, The Styles of Appellate 
Judicial Opinions (1960); J. P. Dawson, The Oracles of the Law 407-411 (France), 
494-495 (Germany) (1968). 

69 Lacking, in particular, is an assessment of the respective political powers of Ministère 
public and government in the countries concerned. 

7° References in note 8 above. Cf. D. J. Veegens, Cassatie in burgerlijke zaken 19-21 
(2d ed., 1971). No corresponding provision is in the arrêté of July 19, 1815, 4 Pasinomie 
Belge 276 (1860), covering the same subject for the Liége district. 

71 Text in 3 Pasinomie Belge 95 (1860). 

72 The exercise of powers during the period is sketched in a “History,” in 3 Pasinomie 
Belge vii (1860); and see Rolin, note 27 above, at 239. Cf. Verdam, “Franse civiele 
cassatie in Noord-Nederlandse zaken (1810~1815),” 39 Tijdschrift voor Rechtsgeschie- 
denis 553, 574 (1971). 
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tion of justice can be best illustrated by giving the text of Article 38 which, 
in the translation used in the Delcourt proceedings, reads: 


Since nothing is as contrary to the spirit of justice which should 
inspire both counsel and the _aw offices Teic] as the desire to impose 
upon the good faith of the judges and keep back some of the arguments 
until the last moment, in order to produce them only after the Attorney 
General [Ministère public] had been heard, and since it is in the in- 
terest of the parties to avoid the disadvantage of a secret enquiry, 
whereby an endeavor is made to distort the real facts without the 
opposing party having any meens of defending itself, no written or 
printed note shall þe received after the Attorney General has made his 
submissions, and if such a note should be addressed in any manner 
whatsoever to one of the members of the Court, the counsel and the 
solicitor of the party responsible for the said note may be suspended 
from office for a term of one to nine months, on the submissions of the 
Attorney General who shall be ~esponsible for seeing that this article 
is strictly applied.”* 


This article immediately precedes the article in issue in Delcourt. Article 
39 reads in verbatim translation: 


The Court shall whenever possible render judgment at the hearing. 
In cassation matters, when the deliberation does not take place im- 
mediately and in the same hearing room, the Ministére public has the 
right to be present at the deliberation, but has no voice in it (voix 
délibérative )."4 
The English translation used ir the proceedings ** speaks of a “right to be 
present, without voting, when the Court retires to consider its decision,” 
which goes beyond the original text. 

No French law text had granted a right of presence. A decree of March 
30, 1808, which covered the precedur2 before the lower courts, contained a 
special provision saying that no member of the Ministére public shall be 
present at the deliberations of the -udges when they retire to chambers to 
consider the decision.”® The Rules concerning the procedure before the 
highest tribunal had not dealt with the subject. Strangely, the Chamber in 
Delcourt did not inquire about the source of Article 39 of the arrété of 
1815. A fair guess may be that the draftsman, in all likelihood a member 
of the Ministére public, had first-hard knowledge of the practices of the 
Court of Cassation in Paris and wanted to codify them. 


78 Relevant legal texts are collected in appendix IV to the Report of the Commission, 
Pleadings at 109, 111, 112. 

74“Y.a cour jugera autant que possible séance tenante. En matière de cassation le 
Ministère public a le droit d’assister à la déliberation lorsqu’elle wa pas lieu à Finstant 
et dans la même salle d'audience, mais il xe pas voix déliberative.” Note 8 above, and 
Pleadings at 112. It will be noticed thai nothing is said for the case where the court 
does not withdraw. 

75 Pleadings at 112. 

78 Decree of March 30, 1808, 16 Duverzier, Collection des Lois 282 (1826), Art. 88. 
Cf. Pannier, Vices de l'administration de la justice (1825), quoted in R. Bordeaux, 
Philosophie de la procédure civile 474, note 1 (1957). In Belgium, overruling a decision 
of the Court of Cassation, the Parliament in 1949 strengthened the provision by adding 
that a violation voids the judgment rendered. See Pleadings at 110. For the history 
of the Act of April 19, 1949, see Annex V of the Commission’s Report, Pleadings at 118; 
cf. opening of Annex VI, ibid. at 122. Tedey: Code Judiciaire, Art. 768 (1967). 
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In France, the rules on the procedure before the Court of Cassation were 
recodified in 1826. Not following the “lead” of Belgium, the Ordinance of 
January 15, 1826, says nothing about a right for the Ministére public to be 
present at the deliberation,’ an omission hardly accidental. But, of course, 
a “practice” may have existed. 

The article “Cassation” written in the nineteen-fifties for the Répertoire 
de Procédure civile by the then head of the Ministére public at the French 
Court of Cassation notes a “tradition” for the members of the Ministére 
public to be present at deliberations taking place in chambers.”* In support 
of the tradition, reference is made to the work of Crépon, Du Pourvoi en 
Cassation en matiére civile, published in 1892. A member of the Court, 
Crépon noted that tradition especially for the civil chambers, adding: “The 
eminent president Lasagni had a habit of saying that deliberations at the 
Court of Cassation are very instructive (une grande école )—-why should the 
members of the Ministère public be deprived of their benefit?’*® A native 
of Rome, Lasagni had in 1810 been appointed to the Court by Napoleon; 
before his retirement in 1850 he had presided for four years over one of 
the Court’s two chambers. He died in 1857 in Rome,*° 

What Lasagni meant, seems clear: a tolerance had developed, and when 
its propriety was questioned, Lasagni came to the defense with his wise- 
crack, The tolerance was difficult to reconcile with the extreme secrecy 
that in France surrounds the deliberation. The Ministére public, it is true, 
is itself bound to secrecy; but presence of its representative adds to pos- 
sibilities of leaks, can interfere with uninhibited exchange of views among 
the judges, and may affect the vote. Being in the same boat, members of 
a court have a mutual interest in avoidance of indiscretions. Educational 
concerns cannot always be controlling.®* 

The present status of the tradition, not mentioned in the authoritative 
work on the Court by Faye,®* is, it would seem, unclear. The Court often 
deliberates without withdrawing or making those present leave. When it 
withdraws, some members of the Ministére public seem to join the Court 
and others do not. The publicity given to the Belgian practice of active 


77 Ordinance of Jan. 15, 1826, regulating the procedure in the Court of Cassation, 26 
Duvergier, Collection des Lois 4 (1829), Art. 39. See Faye, note 36 above, at 238. 

78 Antonin Besson, “Cassation,” No. 755, in 1 [Dalloz] Répertoire de Procédure civile 
et commerciale 329, 384 (1956). 

79 See 1 Crépon, note 36 above, at 206 (No. 461). 

80 On Lasagni (1773-1857) who served previously on the Rota and the “French” 
Chamber of the Rome Court of Appeals, see Tribunal de la Cour de Cassation, Notices 
sur le Personnel 1791-1879, p. 159 (1879). Cf. 1 M. Rousselet, Histoire de la Magis- 
trature Française 230 (1957). For Lasagni as judge rapporteur in a case involving 
Ministére public presence on the appellate level, see Case of Cour Royale de Poitiers, 
Cass., Ch. reg., March 19, 1845, [1845] D. I 183 (presence censured contrary to Ministère 
public (Dupin) recommendation). 

81 Thus the law clerks of the members of the United States Supreme Court have no 
access to the deliberations of the Court. 

82 See Faye, note 36 above, at 256, 648. Faye was a member of the Court of Cassa- 
tion. Perhaps even more significant, there is nothing on it in J. L, E. Ortolan & 
L. Ledeau, Le Ministère public en France (1831). 

83 See Bornet, note 39 above, at 87. 
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participation in the deliberation may produce some clarification of the 
French situation.** 

Other data of interest are from Italy. Before unification, in parts of 
Italy the French-type cassation procedure was in use,®* possibly with the 
Ministère public present at the deiberation as described by Lasagni for 
France. The question was faced by the draftsmen of the Codes for a unified 
Italy. The organic Law on the Courts of 1865 forbade Ministère public 
presence for cassation delibe-ations in criminal cases and allowed it for 
civil. The privilege granted for civil proceedings came under attack 
almost immediately.*’7 Furthermore, the need for Ministère public participa- 
tion in all types of civil litigation was questioned.*® The many drafts 
prepared for improvement of the cefective Code of Civil Procedure of 1865 
all forbade presence of the Ministère public at cassation deliberations.*®° 
When the Code of Civil Procedure of 1942, presently in force, was prepared 
under Mussolini, the “Solmi” draft again provided for exclusion from the 
deliberation. But stressing the contributions of the representative of the 
Ministére public, in its Comments the Court of Cassation objected to the 
change." The privilege reappeared in the Code of 1942.°? 


84 Eyen though France has not yet ratified the convention. On this subject, see 
Besancon Nov. 5-7, 1970, Colloque, “La France devant la Convention Européenne des 
Droits de Homme,” 3 Human Rights Jounal 350 (1970), noted in 23 Revue inter- 
nationale de droit comparé 130 (1671). 

85 See Calamandrei, “Cassazione civile.” No. 11, in 2 Nuovo Digesto Italiano 981, 989 
(1937). Details in 1 P. Calamandrei, La Cassazione Civile, Ch. XXX, pp. 709 et seq. 
(1920). Cf. Cappelletti & Perillo, note 7 above, at 40. 

86 Ordinamento Giudiciario of Dec. €, 1865, No. 2626, Art. 143(1): “Il Ministero 
pubblico presso la Corte di Cassazione assiste alle deliberazioni per le decisioni delle 
canse civili, . . .” 

87 See 4 L. Mattirolo, Diritto Giudiz-ario Civile (No. 1167) 1047 (5th ed., 1901, 
1931 reprint). 

88 Cf. L. Mortara, Istituzioni di ordinamento giudiziario 142 (1896). For more recent 
discussions see references in Gianturco, “Sull assistenza del P. M. alle deliberazioni delle 
sentenze civili della Corti di Cassazione,” [1971] Giurisprudenza italiana IV, 119, note 1. 
And see 2 R. de La Grasserie, De La Justice en France et 4 létranger au XXe siècle 
501, 514-517 (1914). 

89 De Faldo draft, Art. 29 (1872), Vizliani draft, Art. 15, Tajani draft, Art. 89, 
according to Mattirolo, note 87 above. 

20 See 2(2) G. Nappi, Commentario al Codice di procedura civile 1200 (1943) 
(prelim. draft, Art. 382, definitive draft, Art. 396). In support of the exclusion the 
draftsmen said: “The obligatory participation of the p. m. in the proceedings is main- 
tained, but excluded is for obvious reascns of convenience more than principle {italics 
added) its intervention at the formation c£ the decision in chambers.” [Italy], Ministero 
di Grazia e Giustizia, Codice di Procedura Civile, Projetto preliminare e Relazione, 
No. 18, at 355-356 (1937). 

31 See Nappi, cited above, at 1202. 

92 Codice di procedura civile, Art. 38((1) (1942); Ordinamento Giudiziario of Jan. 
30, 1941, No. 12, Art. 76(1). Cappelletti & Perillo, note 7 above, at 281; G. di Federico, 
La Corte di Cassazione 231 (1969). For comments see, e.g, G. Lembo, Esposizione 
e commento del nuovo Codice di Procedura civile 376 {1941); 1 S. Satta, Commentario 
al Codice di Procedura civile 242 (1959); 2 id. 265. A recent attack is in Gianturco, 
note 88 above. 
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Under Italy’s postwar Constitution, constitutionality of legislation may be 
challenged before a Constitutional Court composed of fifteen judges of 
whom five come from the judiciary.” By declaring a challenge “manifestly 
unfounded,” the Court of Cassation can block access to the Constitutional 
Court.** An attempt to bring the “Delcourt” problem to the Constitutional 
Court was recently so frustrated. In Arista v. Minardi, a civil case which 
came to the Court of Cassation from the Catania Court of Appeal, the 
Ministére public’s presence at the deliberation of the Court of Cassation was 
challenged on constitutional grounds. ‘The case was heard by the united 
civil sections on October 4, 1969, and decided the same day.** The 
Ministére public proposed rejection of the challenge as “manifestly un- 
founded.” The Court so held. If the privilege is disliked, have the Parlia- 
ment remove it, the Court said.*7? The Court is known for its “strict con- 
structionist” attitude.®* 

The Minardi decision was rendered a week after the hearing in Delcourt 
before the Human Rights Court and was promptly reported in Il Foro 
Italiano. In view of the close ties existing between the sister institutions 
in Europe, the decision must have become known in Brussels and Strasbourg 
well before the judgment in Delcourt was announced in January, 1970. Il 
Foro Italiano in turn lost no time in reproducing the entire Delcourt judg- 
ment with a cross-reference to Minardi.” The consequences, direct or in- 
direct, of Delcourt for the situation in Italy are not easy to assess.1° 


93 See Cappelletti, note 52 above, at 66, note 76; Cassandro, “The Constitutional Court 
of Italy,” 8 A. J. Comp. Law 1 (1959); cf. G. Branca, Collegialita nei giudizi della Corte 
Costituzionale 7~9 (1970). 

94 Law of March 11, 1953, No. 87, Art. 23. See 2 C. Mortati, Istituzioni di Diritto 
Pubblico 1260 (8th ed., 1969); Bonifacio, “Corte costituzionale e autorità giudiziaria,” 
in La Giustizia Costituzionale 41, 49-52, 370 (G, Maranini, ed., Vallecchi; Florence, 
1966). 

85 See Italian Constitution, Arts. 24 and 25; P. Barile, Corso di Diritto Costituzionale 
211 (2d ed., 1964); L. P. Comoglio, La garanzia costituzionale dell’ azione ed il 
processo civile 150, 156 (1970). Cf. Cappelletti, “Social and Political Aspects of Civil 
Procedure—Reforms and Trends in Western and Eastern Europe,” 69 Mich. Law Rev. 
847, 865, note 84 (1971). 

96 Arista v. Minardi, Di Stefano, Corte Suprema di Cassazione, Sezioni unite civili, 
Oct. 4, 1969, No. 3179, [1969] Il Foro Italiano I 2754. 

97 At 2759, 

98 For a critical evaluation of the Court of Cassation’s handling of its interim re- 
sponsibility for judicial review before the Constitutional Court started its operation, 
see Cappelletti, note 52 above, at 64, with a reference to Calamandrei, “Come si fa 
a disfare una Costituzione,” in Dieci Anni Dopo: 1945~1955. Saggi sulla vita demo- 
cratica italiana 209 (1955), reprinted in 3 P. Calamandrei, Opere Giuridiche 511 (M. 
Cappelletti ed., 1968). And see Merriman & Vigoriti, “When Courts Collide: Constitu- 
tion and Cassation in Italy,” 15 A. J. Comp. Law 665 (1967). 

99 [1970] Il Foro Italiano IV 89. 


100 The Delcourt Chamber opined that “no one could ever seriously suggest” that, in 
civil matters, the Ministère public becomes the opvonent of a litigant with whose case 
its submissions do not agree. Sec. 33 of the judgment, Judgment at 18. Probably, 
all who have said so (references in notes 88 above and 106 below) need not be “taken 
seriously.” 
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Behind this rather extraordinary practice—can one imagine the United 
States Supreme Court, after requesting a distinguished member of the Bar 
to assist as amicus, then inviting him to participate in its deliberations? #°*—is 
the eternal concern of the Ministére public, one of the two branches of the 
magistrature as conceived by Napo-eon, about equality of status with the 
other branch, the judiciary. The situation is no different in non-Napoleonic 
systems with career judges and career prosecutors, including a sense of 
cohesion and a closing of ranks when criticism comes from the outside. 

‘The Ministère public attached to the highest court is respected highly for 
its work as amicus. In Belgium, as elsewhere, amicus briefs submitted in 
important cases are often published. The head of the Ministére public 
and his principal associates are better known than the members of the court 
whose contributions remain hidden by the “secrecy” system. A long line 
of distinguished jurists have headed the Department. : The Ministère 
public is better staffed; it can call om all sections of its large organization, 
including the prosecutors. But a reputation built up by scholarly work on 
interpretation of existing law is hardly helped by insisting on a puNiege 
acquired in 1815 under unclear circmstances. 

The explanations offered in Delcourt by the defendant icena to 
justify the presence at the deliberation are self-defeating. The intimation 
that the members of the Court neec assistance for the composition of the 
holding and the formulation of the “whereases” of the decision‘? is extra- 
ordinary, to say the least. Suggestions can be in the amicus brief and 
technical assistance may be given when the deliberation and voting have 
taken place. The argument that the Ministére public is better informed 
on cases pending in other parts of the Court, only suggests withholding 
of information which should be available generally. The emphasis on— 
asserted—absence of criticism of the practice% brings the “equality of 
arms” question back under another angle. Studies expository of existing 
law are referred to in support, some written by members of the magistra- 
ture. Why should they be critical? Could, realistically speaking, criticism 
be expected of the Court’s special Bar with its daily contacts with the 
Ministère public? Or of members of the Court? Has there really never 
been a discussion of the “equality of arms” question, for example, in Parlia- 


101 See, e.g., the well-known Virgin Islands divorce mill case, Granville-Smith v. 
Granville-Smith, 349 U.S. 1, 5-8 (1955), nozed in D. F. Cavers, “Contemporary Conflicts 
Law in American Perspective,” 131 Hague Academy, Recueil des Cours 75, 266 (1970, 
III). 

102 Prof, De Meyer, referring to a staterrent by Procureur Gén. Leclercq, Pleadings 
at 187. 

103 Prof. De Meyer, Pleadings at 188, referring to the statement submitted by Pro- 
cureur Gén. Hayoit de Termicourt to the Parliament in 1965, Pleadings at 122, 123. 

104 See sec. 36 of the judgment, Judgment at 19. Cf. Memorial of the Belgian Govern- 
ment of July 17, 1969, Pleadings 140, 146. 

105 No identification is made of the autkors of “Ministère public” and “Pourvoi en 
cassation en matiére répressive” in the Répertoire pratique du droit belge, cited by the 
Belgian Government, Pleadings at 146, note 3. 
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ment before the turn of the century in connection with Ministère public 
participation in civil litigation? *°* 

The Chamber sitting in Delcourt has given the due process clause in the 
convention a reading based on the lowest possible denominator. Law re- 
form has been impeded.: A bad precedent is set. Particularly in recent 
decades the prestige of the United States Supreme Court has to a large 
degree come from the use of its supervisory pawers over Federal and State 
procedures to keep the standards of due process of law in line with social, 
economic, and political developments. ‘The approach of the Human Rights 
Court should be no different.1°% The fair trial guarantee was included in the 
convention with full awareness of deficiencies in existing procedural codes. 
Article 6(1) thus needs to be read in light of contemporary thinking. Bel- 
gium accepted for the Court of the European Communities the amicus 
system with the ban on amicus presence during the deliberation.1°° Having 
itself underscored this fact the Delcourt Chamber could have found 
incompatibility of the controversial provision with Article 6(1) even with- 
out risking the label of an “activist” court, anathema to the more conserva- 
tive elements among the legal profession.**° 

The Chambers judgment in Delcourt is final under the convention.™ 
No appeal lies to the full Court. Composition of the Chambers being by 
lot, establishment of law under the convention thus in part depends on 
chance. A provision in the convention forbids the Commission to consider 


106 Reference may be made to authorities collected, e.g., in Bekaert, “La Mission du 
Ministère public en droit privé,” in 2 Mélanges en ’honneur de Jean Dabin 419, 441-442, 
note 5 (1963); R. Warlomont, Le Magistrat—son Statut et sa Fonction 228 (1950) 
(beginning with Gislain, note 62 above, at col. 340). 

106a A query in the Belgian Senate about removal of the right of presence was given a 
negative response by the Minister of Justice who referred to the Human Rights Court 
decision. Sénat, Questions et réponses, No. 25, 1969-1970, April 7, 1970, pp. 1122, 
1123, according to Marcus-Helmons, note 10 above, at 205. 

107 See the Court’s judgment of June 27, 1968, in the Wembhoff case, “As to the law,” 
par. 8, Judgment at 23, and the dissent by Zekia, J., Judgment at 35, 38-39. 

108 See Règlement de Procédure de la Cour de Justice des Communautés européennes, 
Art. 27(2), reproduced, e.g., in Ch. van Reephingen & P. Orianne, La Procédure devant 
la Cour de Justice des Communautés européennes 125 (1961), 

108 Sec. 30, last par., of judgment, Judgment at 17. 

110 Interesting in this respect is the 8-to-7 split of the Plenary Court of Human Rights 
in the “Language” case, Case “relating to certain aspects of the laws on the use of 
languages in education in Belgium (Merits),” Judgment of 23rd July, 1968. In that 
case, incidentally, Judge Rolin had disqualified himself under convention (note 4 
above) Art. 43, and Rule 24 (2) of the Rules of the Court (note 20 above) because 
he had personally participated as Senator in the elaboration of the laws in issue before 
the Court. Pleadings, Vol. I, p. 370 (1967). In addition to “required” disqualification, 
there is also discretionary withdrawal under Rule 24 (3) of the Rules when a judge 
considers that he should withdraw from consideration of a particular case or if the 
President considers such withdrawal to be desirable. On the distinction, for American 
law see Nadelmann, “Disqualification of Constitutional Judges for Alleged BiasP”, 52 
Judicature 27 (1968), and in Scritti in onore di Gaspare Ambrosini 1399 (1970) and 
19 Jahrbuch des öffentlichen Rechts (N. F.) 323 (1970). 

111 Convention, Art. 52. 
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a petition which is substantially the same as a matter which has already 
been examined and which does not contain new relevant information.?*” 
Freeze of the law is a poor policy. Today even the House of Lords has 
reasserted the right to overrule itself, But in the instant case no penury 
exists of relevant new information, Consequently, as long as the issue itself 
has not become moot, further teszing remains possible. If the new case 
reaches the Court and the Chamb=r wishes to depart from the holding in 
Delcourt, jurisdiction has to be relinquished in favor of the Plenary Court.” 


IM 


The Delcourt case has brought to light serious shortcomings in the applica- 
tion of the Human Rights Convenicn when a case reaches the Court as a 
result of individual, as distinguish2d from government, complaint. For a 
nation to submit to regional due pzozess control at the initiative of its own 
nationals "4 is a step of great morel significance which is not taken lightly. 
But the risk of clear abuse of the supervisory powers granted is minimal, if 
it exists at all. Delcourt demonstrates the fact. Had the Delcourt Chamber 
sided with the Commission’s minority and found incompatibility with 
Article 6(1), the situation in ail other states with comparable amicus arrange- 
ments for criminal proceedings indicates that the administration of justice in 
Belgium would not have suffered. Resentment would have been created, 
but only within a professional grocp hanging on to a privilege which is an 
anachronism in today’s world. 

No stranger to European institutions, the present writer would have sided 
with the distinguished members of the Delcourt Chamber, had the question 
been a vote of confidence in the integrity of the Ministére public. This was 
not the issue before the Human Rights Court, however. From Delcourt 
a feeling can develop that controls provided by the Human Rights Conven- 
tion remain on paper when ceartair “vested interests” are affected. Such a 
feeling would undermine faith in the entire institution’ set up with con- 
siderable effort by dedicated men and capable of major contributions to 
the cause of human rights, as had already been demonstrated.*** Perfection 


112 Convention, Art. 27 (1) (b). C3. Buergenthal, “The Effects of the European 
Convention of Human Rights on the International Law of Member States,” in The 
European Convention on Human Highis 79, 100 (Int. & Comp. Law Q. Supp., Pub. 
No. 11, 1965). 

113 Rule 48 of Rules of Court, note 20 above. 

114 Under the convention, acceptance cf the right of individual petition is made 
optional (Art. 25). It was accepted by e_even governments, including Belgium; likewise, 
the jurisdiction of the Court must bə accepted (Art. 46), which was done by the same 
governments. See Buergenthal, note 5 above, at 235, note 8. 

1158 In Glaser, “Quelques aspects d’une procédure pénale européenne,” 24 Revue 
internationale de droit comparé 689, 702 (1970), the interesting suggestion is made that 
another convention should spell out the meenings of “independent court” and procedural 
due process of law. Cf. also Frank Newman, “The Convention and Worldwide Human 
Rights: Some Iconoclastic Inquiries,” in Se Colloque international sur la Convention 
européenne des Droits de L'Homme, Brussels, 1970 (1972). 

116 See A. B. McNulty, Bilan de la Convention européenne des Droits de ?Homme 
(1971). 
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cannot come without trial and error. Delcourt is a timely reminder of the 
need for continuous re-examination of the institution as set up. Interested 
bodies, like the International Institute of Human Rights +*” in Strasbourg, it 
is trusted, will not fail to do so.8® Hopefully, what was started by the 
Council of Europe auspiciously, will develop into a model for worldwide 
application. 


117 On the International Institute of Human Rights (Fondation René Cassin), see 
Robertson, “The European Convention on Human Rights: Educational Aspects,” 18 A. J. 
Comp. Law 352, 362 (1970). 

118 For an endeavor to establish better contacts between Commission and Court, see 
Fawcett, “The European Convention on Human Rights: Recent Trends,” 24 [1971] 
Current Legal Problems 246, 256. 


THE INTERNATIONAL LAW STANDARD IN RECENT 
TREATIES AND AGREEMENTS OF THE 
UNITED STATES 


By Robert R. Wilson * 


The nature, form and utility of conventional commitments which states 
make to other states concerning international law continue to invite con- 
sideration by foreign offices and by students of this law. Recent formulation 
of rules concerning treaties provides instructive reminder of the need for 
clarifying to the greatest extent that is practicable the nature, form and 
utility of public international commitments.1 One purpose of a conven- 
tional agreement may be to commit the party states to act in accordance with 
the standard which is international law. Recent United States practice 
reveals relatively frequent rescrt to this method.? 

Usage has sometimes implied the utility of promoting application of norms 
through general phrasing in various types of international agreements. It 
is conceivable that such phrasing may on occasion have been utilized by 
states that were not in complete agreement at the time as to what the 
relevant international law was. As is well known, compromissory clauses 
in many agreements make obligatory the reference of such a matter to the 
International Court of Justice or to some other tribunal. In the event of 
such reference there would apparently be a presumption (from text or from 
preparatory work) that rules of international law to be applied would be 
those in effect as of the time when occasion arises for invocation of that 
law. There is of course the possibility that custom and rules based thereon 
may change during the existence of a treaty commitment, as, for example, 
those concerning the agreed breadth of the territorial sea for purposes of the 
law, and rights relating to fisheries. 

For the purpose of the present inquiry it is to be emphasized that utiliza- 
tion of the international law standard has commonly been effected through 


* Of the Board of Editors. 

1 See Richard D. Kearney and Robert E. Dalton, “The Treaty on Treaties,” 64 A.J.I.L. 
495-561 (1970); Herbert W. Briggs, “The Travaux Préparatoires of the Vienna Conven- 
tion on the Law of Treaties,” 65 ibid. 705-712 (1971). Cf. Robert Rosenstock, “The 
Declaration of Principles of International Law Concerning Friendly Relations: A Survey,” 
ibid. 713-735, at 728, 734 (1971). 

2 Tn a volume entitled: The International Law Standard in Treaties of the United States 
(1953) the present author undertook a classification of treaties according to subject mat- 
ter and sought to discern purposes which specific treaty references to international law 
were designed to serve. In a later volume, The International Law Standard and Com- 
monwealth Developments, Ch. 2, pp. 66-99 (1966), there was effort by the same author 
to discern reception of the law by Commonwealth member states through specific pro- 
visions as well as otherwise. On the possible inutility of such wording as “a general 
principle of law” in some contexts, see the first article cited in the preceding note, 
at p. 522, 
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exchanges of notes as well as in treaties requiring Senate approval. The 
record of treaties and other international agreements which the United 
States has concluded in the period of two decades ending in 1971 provides 
much evidence of the specification of international law as a basic standard. 
In some instances there would appear to be some question as to the need 
for specific mention of the law, as, for example, when the parties agree in 
a compromissory clause to refer a difference arising between them to the 
International Court of Justice, to an ad hoc tribunal, or to some other judicial 
agency. There may of course be, and frequently have been, commitments 
to apply international law without specification of a particular judicial 
agency to be utilized. 

The limitations of a brief study preclude more than a comment upon 
United States practice on a highly selective basis, although there are, in 
addition to those to be mentioned here, many other agreements that would 
be deserving of mention. An impressively large number of them commit 
the parties to arbitrate differences as to interpretation and application. For 
the present purpose it is proposed to consider briefly (1) types of com- 
promissory clauses in agreements to which the United States is a party and 
in which there are specific references to international law, (2) illustrative 
agreements in bilateral form concerning the guaranty of foreign investments, 
(3) multilateral agreements concerning the application of international 
law as a standard, without statement as to what the law is, (4) bilateral 
agreements other than those relating to the guaranty of foreign investment, 
and (5) the possible relevance of such agreement-making to the better 
understanding and development of international law. 


I 


Perhaps a chief impression to be had from an examination of the texts 
of commitments (in the form of treaties or executive agreements) into which 
the United States has entered in the past two decades is the frequency, as 
already noted, with which the parties have specified international judicial 
or arbitral means for resolving disagreements concerning the meaning and 
scope of commitments. At the same time there are clauses apparently de- 
signed (in words) to be consistent with sovereignty. Thus an agreement 
concluded in 1957 between the United States and the Dominican Republic 


3 The great increase in the number of executive agreements (as compared with 
treaties), has recently received considerable attention. In 1952, in the course of 
Senate hearings it was noted that there were in force at that time 524 treaties and 917 
executive agreements. (“Treaties and Executive Agreements,’ Hearings before a Sub- 
committee of the Committee on the Judiciary of the United States Senate on S.J. Res. 
130 (proposing an amendment to the Constitution of the United States relative to the 
making of treaties and executive agreements), May 21, 22, 27, 28, 1952.) By 1971 
executive agreements had come to be more than four times the number of treaties. 

In “Transmittal of Agreements to Congress,” Hearings before the Committee on 
Foreign Relations, United States Senate, Ninety-Second Congress, First Session, on S, J. 
Res, 596, it was noted (at p. 16) that as of Jan. 1, 1969, there were in force 909 treaties 
to which the United States was a party, while the number of executive agreements was 
3,973. 


528 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 66 


concerning navigation provided that a specific authorization therein granted 
to the United States should not be so exercised as to prejudice the “sovereign 
rights” of the Dominican Republic.* (A multilateral agreement to which 
the United States was a party, efective November 15, 1950, had set forth 
in its Part I, par. 5, that the parties fully recognized the “sovereign right” 
of each country in the field of broaccasting.®) Im an exchange of notes 
between the United States and Argentina, which came into force on July 
27, 1962, there was recorded the understanding that nothing therein “bears 
upon the traditional position of eack Government with respect to claims of 
sovereignty in Antarctica.” © An exchange of notes with Canada refers to 
acknowledgment (in previous discussions) of the “sovereign” right of each 
country to regulate its use of radio frequencies.” Another agreement with 
Canada (concerning a pension plan) mentions the “sovereign immunity of 
the United States” and, in that context, there is reference to the “generally 
accepted principles of international aw.” 8 

In an agreement with Spain on maritime matters and the use of Spanish 
ports and territorial waters there is mention of the Spanish Government's 
“sovereign right” of forbidding the servicing and maintenance of a ship in 
Spanish waters if this is incompatible with public safety; under certain con- 
ditions (when a nuclear incident was involved) the United States agreed 
not to interpose the defense of sovereign immunity. There is further pro- 
vision against the invocation of Spanish law “or any other law” concerning 
limitation of shipowner’s liability.° 


i} 


Difficulties attendant upon the interpretation and evaluation of inter- 
national agreements for so recent a period as the past two decades are 
apparent, Without access to archive materials, mere textual commentaries 
may leave much to be desired. In the case of certain types of agreement 
during the period from 1951 to 1971, however, the number and nature of 
commitments is such as to justify some general description and possible 
evaluation. This applies particularly to international agreements concern- 
ing the guaranty of foreign investments. In these there is some variance in 
the language with respect to mentiom of the international law standard. 

Examples of the kind of commitment made with respect to this subject 


were the agreement with Pakistan *° and that with El Salvador.* Without - 


specific reference to international lew, there is provision for reference to 


48 U.S.T. 329; T.1.A.S. 3780. 511 U.S.T. 416; T.LA.S. 4460. 
613 U.S.T. 1789; T.LA.S, 5125. 713 US.T. 2418; T.LA.S. 5205. 
818 U.S.T. (1) 486; T.LAS. 6254. 915 U.S.T. 1479; T.LA.S. 5626. 


1019 U.S.T. 4814; T.LA.S. 6482. An egreement through exchange of notes on May 
26, 1955, was not to include any guaranty against nor authorize any claim for confisca- 
tion carried out in accordance with interrational standards as a penalty imposed upon 
an offender “for violation of internal or international law.” (Memorandum of March 
27, 1968.) 

1111 U.S.T. 406; T.1.A.S. 4459. There is reference to settlement or adjudication of 
claims in accordance with “recognized principles of law.” 
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arbitration. By the terms, if the parties fail to agree upon the choice of. 
arbitrators, the President of the International Court of Justice may make 
appointments. In other agreements, such as that with Turkey, signed 
January 15, 1957," any claim against the Government of Turkey to which 
the United States may be subrogated under the guaranty of private invest- 
ment is, if not settled within a reasonable time by direct negotiation be- 
tween the two party states, to be referred to arbitration, with the arbitrator 
to be designated as indicated above, if the parties should disagree as to the 
choice. 

Variance in language marks other agreements concerning the guaranty 
of foreign investment. In the place of compromissory clauses (or, in a 
number of cases, along with such clauses) there is specific reference to the 
law that is applicable. For example, in the agreement signed on February 
23, 1966, with Ceylon, concerning guaranty of investments, the parties agree 
that the settlement of all differences concerning the interpretation of the 
agreement, if negotiation fails, shall be by an ad hoc tribunal “in accordance 
with applicable principles and rules of public international law.” Any claim 
against either of the two governments arising out of investments guaranteed 
in accordance with the agreement and which “in the opinion of the other 
presents a question of public international law” shall, at the request of the 
government presenting the claim, be submitted to negotiations. The time 
period to be allowed for diplomatic efforts to settle is not unlimited. If 
within three months the matter is not solved by mutual agreement, the 
claim, “including the question of whether it presents a question of public 
international law,” shall be submitted to arbitration and the tribunal is to 
base its decision “exclusively on the applicable principles and rules of public 
international law.” The guaranteeing government reserves its right to assert 
a claim in its sovereign capacity “in the eventuality of a denial of justice or 
other question of state responsibility as defined in international law.” * 

Some of the other agreements which the United States has made on the 
subject of the guaranty of foreign investments and which do not refer 
specifically to international law would seem by implication to be relatable 
to that law. Illustrative is the agreement on the same subject with Viet-Nam 
signed November 5, 1957. By its terms, claims against the Government of 
Viet-Nam to which the United States might be subrogated were to be 
referred to arbitration; this failing, the claim was to be referred to a sole 
arbitrator, and if the parties should fail to agree on the choice of an 
arbitrator, the latter was to be appointed by the President of the Inter- 


1228 U.S.T, 202; T.I.A.S. 3761. 

1317 U.S.T. 331; T.LA.S. 5979. With this may be compared an agreement on the 
same subject between the United States and Guatemala (13 U.S.T. 2008; T.I.A.S. 5158), 
which sets out that such claims shall be settled or adjudicated “in accordance with 
recognized principles of law.” ‘The latter would presumably include international law. 
There is comparable language in agreements which the United States has signed with 
other states on the same subject, such as the agreement with British Honduras, which 
came into force on Feb. 8, 1966. 17 U.S.T. 347; T.LA.S. 5983. 
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national Court of Justice.4* With this may be compared a similar agree- 
ment between Cuba and the United States, signed February 4, 1957. 

In a somewhat different context and with broader implications with 
respect to the application of international law, was the multilateral conven- 
tion, signed on April 30, 1948, as the Charter of the Organization of American 
States. Reaffirming the principle that international law is the standard of 
conduct of states in their reciprocal relations, the parties accepted the pro- 
position that states “are juridicaly equal, enjoy equal rights and equal 
capacity to exercise these rights, and have equal duties.” The rights of each 
state depend not upon its power to ensure the exercise thereof, but, in the 
language of the Charter, upon “the mere fact of its existence as a person 
under international law.” 18 

The developments over the pest two decades concerning guaranty: of 
foreign investment have been thought by some observers to be relatable to 
the progress made since the second World War in the conclusion of general 
commercial treaties (treaties of friendship, commerce and navigation). 
There has, however, been suggesticn that the two types of international 
commitment should not be mergec, the thought being that, once the invest- 
ment provisions have been agreed to, the other types of clauses commonly 
included in commercial treaties can be provided for with reasonable prompt- 
ness.” Whatever the conclusion concerning this (and the limited number 
of commercial treaties concluded by the United States since the second 
World War would need to be ccnsidered), with respect to the guaranty 
of foreign investment a relatively large number of agreements have been 
concluded. Not all of these contain specific references to international law 
as a standard,?* but where they co not, there are ordinarily references to 
arbitration and these, in the absence of clauses permitting settlement ex 
aequo et bono, would seem to imply legal bases for holdings.*® In one 


148 U.S.T. 1869; T.I.A.S. 3932. 

15 8 U.S.T. 2375; T.1.A.S. 3953. By -he terms, any claim against Cuba to which the 
United States might be subrogated was b be the subject of negotiations between the two 
governments. If not settled through negotiations, such a claim was to be referred to a 
sole arbitrator, to be appointed by the President of the International Court of Justice 
if the parties could not agree upon an appointee, 

182 U.S.T. 2418. By Art. 10 of the Charter, “Recognition implies that the State 
granting it accepts the personality of the new State, with all the rights and duties that 
international law prescribes for the two States.” 

17 William Adams Brown, Jr., “Treaty Guaranty and Tax Inducements for Foreign 
Investment,” 40 American Economic Review 486-494, at 489 (1950). The writer 
observes that there is hardly a provision in a modern FCN treaty that is not of direct 
or indirect importance to investors. See also statement by Brunoa Foa as to the com- 
plexity of the issues which beset the problem of foreign investment, Ibid. 516-521. 

18 These agreements do, however, provide for arbitration of differences as to mean- 
ings. States with which the United Stazes has such commitments include Luxembourg, 
7 US.T, 34382; T.LA.S. 3715; Turkey, 8 U.S.T. 202; T.LA.S. 3761; Cuba, 8 U.S.T. 
2375; T.LA.S. 3953 (this agreement providing for a sole arbitrator); India, 10 U.S.T. 
1997; T.LA.S. 4368; Ghana, 9 U.S.T. 1321; T.LA.S. 4121; Nepal, 11 U.S.T. 1396; 
T.I.A.S. 4477; Panama, 13 U.S.T. 293; T.L.A.S. 4976 (with special rules as to claims 
for certain losses by reason of war); Swaziland, 21 U.S.T. (2 2006; T.I.A.S. 6944. 

19 Cf, note 12 above. 
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instance (an agreement with Pakistan) there is reference in a memorandum 
of understanding to “international standards” and to “violation of internal 
or international law.” 2° In the agreement with British Guiana the parties 
specify that arbitral rulings shall be based “exclusively” upon international 
law.?+ 

In an agreement with Brazil concerning guaranty of foreign investment 
there is reference to “denial of justice.” In this instance Brazil made a 
reservation to. the effect that this term as used in Article 6(3) of the agree- 
ment, “is understood to mean the non-existence of regular courts or of 
normal means of access to justice; refusal to judge on the part of the com- 
petent authority,” or “unjustifiable delay in judicial decision in violation of 
domestic procedural law.” ?? By the terms of an agreement with Malta the 
matters which may be decided include that of whether a question of inter- 
national law is presented.?* Perhaps the most typical provisions that have 
been included in agreements on this subject to which the United States is 
a party include five specific references to the law of nations. Illustrative is 
language in the exchange of notes between the United States and Mauritius, 
which came into force on May 11, 1970. By its provisions the guaranteeing 
government retains the right to claim in its sovereign capacity in the even- 
tuality of a denial of justice or “other question of state responsibility as 


‘defined in international law.” If differences between the two states are not 


resolved within a three-month period following request for negotiations, 
these differences shall be submitted, at the request of either government, 
to an ad hoc arbitral tribunal for settlement “in accordance with the ap- 
plicable principles and rules of public international law.” If there is failure 
to agree upon the choice of a president for such tribunal within three months 
after a party’s request for such arbitration, either government may request 
the President of the International Court of Justice to appoint a president. 
The arbitral tribunal is to base its decision “exclusively on the applicable 
principles and rules of public international law.” *4 A comparable agree- 
ment with Malawi on the subject of investment guaranties includes the 
provision (as to arbitral settlement of questions arising) that only the 
respective governments may request such arbitral procedure and participate 
therein.” 


As suggested above, the bilateral agreements concerning guaranty of 


20 Note 10 above. 21 16 U.S.T. 2050; T.I.A.S. 5942, par. 6b. 

2216 U.S.T. 1807; T.LA.S. 6327. Par. 4 of this agreement contains language com- 
parable with that in an agreement made by the United States with Singapore, 17 U.S.T. 
534; T.LA.S. 5999. The agreement with Singapore also contained five references to 
international law. 

23 18 U.S.T. 106; T.I.A.S. 6205. 

24 Exchange of notes entering into force May 11, 1970. 21 U.S.T. (2) 1172; T.LA.S. 
6875. ‘Par. 6(a) of the agreement with Mauritius refers to “applicable principles and 
rules of international law.” 

25 18 U.S.T. (3) 2335; T.LA.S. 6334. Cf. the commercial treaty of 1951 with Den- 
mark, By its Art. III(1), nationals of each party in the territory of the other are to 
receive “protection and security, in no case less than that required by intemational 
law.” 12 U.S.T. 908; T.LA.S. 4797. 
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foreign investments may be compared with bilateral commitments in the 
form of treaties of friendship, commerce and navigation concluded during 
the period here under review. In some of these there are references to 
rights under international law, or treatment required by the law.” In 
others there are references to United Nations Charter purposes and prin- 
ciples,” or to “legitimate” self-deferse,”® or to “sovereign” rights.®° 

In its agreement with Italy on the use of Italian ports by a nuclear- 
powered merchant ship, the N.S. Savennah, the United States became com- 
mitted, subject to the $500 million limitation in public laws, not to interpose 
the “defense of sovereign immunity.” *! Similar arrangements have been 
made by the United States with other countries.** 


Til 


References to international law in multilateral agreements during the 
period under review were fairly frequent. In a multilateral undertaking 
which came into force on March 13, 1964, concerning the unification of 
private law, there was provision that, as to disputes between the Institute 
for the Unification of Private Law and its officers or employees (or their 
representatives), an administrative <ribunal should have jurisdiction to de- 
cide according to general principles of law or ex aequo et bono. With 
this may be compared wording releting specifically to public international 
law, which was the product of the United Nations Conference on the Law 
of the Sea, held in April, 1958. In -hə preamble to this multilateral instru- 
ment it is stated that the conference adopted the provisions as “generally 
declaratory of established principles of international law.” Article 2 affirms 
that freedom of the high seas “is exercised under the conditions laid down 
by these articles and by the other rules of international law.” ** There were 
some reservations in acceptances of the convention. 

In a Red Cross Convention projected shortly before the beginning of the 


26 Cf. exchange of notes with Malawi, 13 U.S.T. 2335; T.1.A.5. 6334. 

27 See treaty with Federal Republic of Germany, 7 U.S.T. 1839, 1842; T.LA.S, 3593. 

28 See, for example, interpretation of the security treaty with Japan, 8 U.S.T. 1571 
(at p. 1576); T.LA.S. 3910. 

29 See exchange of notes with Egypt concerning mutual defense, 7 U.S.T. 844; 
T.I.A.S. 3565, 

80 [Ilustrated in a reference to “sovereizn immunity” in an agreement with Canada, 
18 U.S.T. 486; T.LA.S. 6254. In a separate paragraph there is reference to “generally 
accepted principles of international law.” 

81 See discussion of this agreement and of comparable ones concerning the Savannah 
by D. C. Piper, “Special Agreements Relating to the Entry of the N.S. Savannah into 
Foreign Ports,” in David R. Deener, ed., De Lege Pactorum 233-245 (1970). 

82 Professor Piper notes that at the time of his writing there were nuclear-powered 
merchant vessels under construction or uncer consideration in several other countries 
(listed, loc. cit. 234). Included were coantries with each of which the United States 
had concluded a bilateral agreement in the form of an exchange of notes. Also noted 
is the fact that in the agreement with Spain and in that with Greece the host state 
retains a “sovereign right” of forbidding the servicing and maintenance of the Savannah 
in territorial waters if this would be incompatible with public safety. 

88 15 U.S.T, 2494; T.1.A.S, 5743. $413 U.S.T. 2314; T.LA.S. 5200. 
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time period here under review there was provision (in Article 142) con- 
cerning denunciation of the convention. This was to the effect that 
denunciation “. . . shall in no way impair the obligations which the Parties 
to the conflict shall remain bound to fulfil by virtue of the principles of the 
law of nations, as they result from the usages established among civilized 
peoples, from the laws of humanity and the dictates of the public con- 
science.” 3 In the Geneva Convention Relative to the Protection of Civilian 
Persons in Time of War, Section 3 (concerning occupied territories) pro- 
vides that the courts “shall apply only those provisions of law which were 
applicable prior to the offence, and which ‘are in accordance with general 
principles of law. . . .” 38 By an article which relates to denunciations ‘of 
the convention, such denunciations “shall in no way impair the obligations 
which the Parties to the conflict shall remain bound to a by virtue of 
the principles of the law of nations. . . .” * 

The Charter of the Organization of Amasan States, as ii on April 
30, 1948, had made reference to international law in a general assertion 
(Article 7) that “Every American State has the duty to respect the rights 
enjoyed by every other State in accordance with international law.” There 
is further declaration that in its exercise of rights to defend its integrity and 
independence, and to exercise these rights, a party is limited only by the 
rights of other states in accordance with international law. By a separate 
provision, “Recognition implies that the State granting it accepts the per- 
sonality of the new State, with all the rights and duties that international 
law prescribes for the two States.” A multilateral protocol of amendment 
to this Charter, which amendment came into force on February 20, 1970, 
provides that, in performing their functions with respect to the pacific settle- 
ment of disputes, the Permanent Council and the Inter-American Com- 
mittee on Peaceful Settlement shall take into account the provisions of the 
Charter “and the principles and standards of international law, as well as 
take into account the existence of treaties in force between the parties.” 
Article 105 sets forth, as one of the purposes of the Inter-American Juridical 
Committee, promotion of the progressive development and the codification 
of international law.** 


IV 


Aside from references which have been made above to various commit- 
ments to apply international law (particularly in relation to guaranty of 
foreign investments and in certain types of multilateral agreements) it may 
be instructive to note certain other agreements (singled out arbitrarily here) 
in which the United States has been a party to international commitments 
as to application of international law. Illustrative is an agreement with the 
Philippines, effective November 28, 1968, concerning off-shore labor. By 
one of its provisions, “Nothing in this Agreement shall imply any waiver by 


35 6 U.S.T. 3424; T.LA.S. 3364. 

` 866 U.S.T. 3517 (Art. 67, at p. 3560); T.LA.S. 3365. 
876 U.S.T. 3424 (Art. 158, at p. 3622); T.LA.S. 3365. 
8891 U.S.T. (1) 683; T.I.A.S. 6847 (Art. 90). 
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either of the two Governments of its rights or immunities under international 
law.” 8° Another type of bilateral arrangement was the agreement effected 
by exchange of notes between the United States and Czechoslovakia 
(through the New York Branch of the Czechoslovak Embassy) relating to 
the privileges and immunities afforded to diplomatic personnel. There was 
reference in the Czechoslovak note to such personnel’s enjoyment of privi- 
leges and immunities “in conformity with international law.” * 

In an arrangement concluded with Spain, on maritime matters and the 
use of Spanish ports and Spanish territoria! waters by the N.S. Savannah, 
the United States agreed not to interpose the defense of sovereign immu- 
nity, and to submit to the jurisdiction of Spanish courts. If a case should 
arise, by the terms of the agreement, “. . . the United States will not seek 
to invoke the provisions of the Spanish law or any other law relating to the 
limitation of shipowners liability” (emphasis added ).* 

What is believed to be a seldom-used type of arrangement is that with 
Ceylon, concluded November 2, 1956, concerning defense assistance to that 
country: along with the purchase of certain military equipment, materials 
and services. While there is not specific reference to the term “interna- 
tional law,” there is use of the term “legitimate” self-defense. The under- 
standing of the United States, as recorded, is that items or services requested 
for Ceylon’s internal security or deferse will not be used for any other pur- 
poses, and that Ceylon, “in accordance with the purposes and principles of 
the Charter of the United Nations, w-ll not undertake any act of aggression 
against any other state.”*2 A comperable agreement signed with the Re- 
public of the Congo (signed July 19, 1963) for the furnishing of equipment, 
materials and services, set forth the Republic’s purpose to maintain its 
“legitimate self-defense,” which the Republic interpreted as “within the 
scope of the United Nations Charter” and as “excluding an act of aggres- 
sion against any other state.”** An agreement with the Philippines, in 
force as of December 29, 1952, on the subject of military bases, contained 
two references to “usages of international law.” ** In a 1969 memorandum 
of agreement with Italy concerning the launching of NASA satellites from 
the San Marcos Range, there is reference to countries that were not parties 
to the Treaty Governing the Activities of States in the Exploration and Use 
of Outer Space (including the moon and other celestial bodies) and in this 
context there is reference to international law.* 

In an undertaking concluded with Canada in 1966 on the establishment 


8919 U.S.T. (6) 7560 (Art. 6, par. 2, at p. 3566): T.L.A.S. 6598. 

40 20 U.S.T. 2979; T.LA.S. 6771. There was also reference in the Czechoslovak note 
to exemption from taxes and from social security payments. The U.S. note mentions 
non-requirement of U.S. income and social security taxes, without specific reference to 
international law. 

4115 U.S.T. 1479; T.LA.S. 5626. 427 U.S.T. 3193; T.LA.S. 3698. 

43 15 U.S.T. 142; T.LAS. 5530, Cf, agreement with Panama concerning defense 
which came into force May 22, 1962. 13 U.S.T. 1294; T.LA.S. 5081. 

443 U.S.T. 5334, at p. 5338. (Language quoted from the text of a resolution of 
the Import Control Commission. ) 

45 20 U.S.T. (3), at p. 4123. 
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of an international tribunal to dispose of claims relating to Gut Dam, Ar- 
ticle II provides that the tribunal shall apply the substantive law in force 
in Canada and the United States, respectively, and affirms that the law in 
Canada and the United States “includes international law.” There is fur- 
ther provision that no claim shall be disallowed or rejected by the tribunal 
‘through the application of the “general principle of international law” that 
legal remedies must be exhausted as a condition precedent to the validity 
or allowance of any claim.*¢ | 

The matter of state succession to treaties provided occasion for the United 
States and the Republic of the Congo (Brazzaville) to agree on the con- 
tinued application to the new state of certain treaties which the United 
States had previously concluded with France. An exchange of notes in 
1961 contained the statement that 


In accordance with the practices of international law and because of 
the circumstances under which the Republic of Congo attained inter- 
national sovereignty, the latter considers itself to be a party to the 
treaties and agreements signed prior to independence by the French 
Republic and extended by the latter to its former overseas territories, 
provided that such treaties or agreements have not been expressly de- 
nounced by it or tacitly abrogated by a text replacing them.** 


In its mutual defense treaty with Nationalist China in 1954 the United 
States included no reference in specific terms to international law, but there 
were provisions as to defense, self-help and mutual aid. An agreement 
with Ethiopia on amity and economic relations, concluded in 1951, con- 
tained the provision that each party’s representatives to the other party 
should have the rights, privileges, exemptions and immunities due them 
under “generally recognized principles of international law”; a compromis- 
sory clause as to the settlement of differences that might arise concerning 
interpretation and application of this language committed the parties to 
refer their disagreement to the International Court of Justice or to settle 
their differences through some other pacific means.* 

As has been noted above,®° “usages” of international law were to be ap- 
plicable to questions arising (relative to such matters as import control and 
shipments consigned to embassies and consulates). 

International agreements concluded by the United States during the two 
selected decades and which have been the subjects of comment here, are 
but a few of those which are to be found in the complete record of practice 
of the United States during this period. ‘The selections seem to be suff- 
cient to emphasize the wide range of subject matter as to which there have 
been references to international law and interrational usage. ‘The choice of 
United States commitments for brief mention here has obviously been quite 
selective. Many more agreements that are relevant and that have been 
concluded within the same period of years cculd be cited. The variety of 


48 17 U.S.T. 1566; T.1.A.S. 6114, Art. II (2b). 

4713 U.S.T. 2065; T.LA.S. 5161. 486 U.5.T. 434; T.LAS. 3178. 
494 U.S.T, 2134, at pp. 2137, 2147; T.LA.S. 2864, 

50 Note 43. 
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subjects dealt with is reminder of the wide range of subjects to which 
modern international law has been explicitly held to apply. The forms in 
which the United States has assented to judicial procedure, along with the 
widening scope of matters as to which the party states have assented to the 
applicability (sometimes with agreed provisions concerning the manner in 
which interpreting agencies are to be chosen if litigation becomes necessary ) 
may have significance for the further development of the law that has been 
adhered to in very general phraseology. The language in which the United 
States has assented to judicial procedure, along with the widening scope of 
matters apparently agreed to as justiciable, may have significance for pos- 
sible further development. 

The increasing number of subjects dealt with in the form of executive 
agreements has apparently led to the recent move in the United States 
Senate toward having a greater number of executive agreements transmitted 
by the Chief Executive to the Senate." Whatever action may be taken to 
this end, it would appear that affirmations of the international law standard 
in a widening range of subjects can serve various useful purposes. 


51 The recent move in the United States Senate, in its passage without negative vote 
on Feb. 16, 1972, of S. 596 (toward requiring that international agreements other than 
treaties hereafter entered into by the United States be transmitted to the Congress within 
sixty days after the execution thereof) would not seem to be relatable principally to 
what may be done through treaties and agreements which in general terms look to the 
applicability of the standard which is international Jaw. See discussion in Congressional 
Record, Senate, Feb. 16, 1972, on S. 596 (S 1904-S 1911). In the course of this dis- 
cussion Senator Mathias said, in part (S 1910), that “. . . there are now all sorts of 
international agreements which are given other names than treaties; and while this may 
appear to be a semantic difference to the layman, it becomes a very important difference 
to those who are engaged in keeping track of foreign policy in the democratic process.” 


la 


DEVELOPMENTS IN THE LAW AND INSTITUTIONS | 
OF INTERNATIONAL ECONOMIC RELATIONS * 


AMERICAN FOREIGN TRADE AND INVESTMENT POLICY FOR 
THE 1970s: Tae WiniiamMs Commission REPORT 


By Stanley D. Metzger 


On May 21, 1970, President Nixon appointed a Commission on Interna- 
tional Trade and Investment Policy to study the principal problems faced 
by the United States in this field, assess present U.S. policy, and produce a 
set of policy recommendations for the 1970’s which would take account of 
the changes that have taken place on the world economic scene since the 
end of World War II. Twenty-seven members from business, labor, agri- 
culture, and the universities (a substantial majority from business) were 
appointed, under the chairmanship of Albert L. Williams, Chairman of the 
Finance Committee of International Business Machines. The Williams 
Commission rendered its report in July, 1971: “United States International 
Economic Policy in an Interdependent World.” 

Perhaps bad luck in the timing of the Williams Commission Report is 
partly responsible for the small impact it appears to have had. The year 
1970 had witnessed a major offensive by protectionists to reverse the liberal 
trade policies pursued by the United States since the 1934 Trade Agree- 
ments legislation. In the form of the so-called “Trade Act of 1970,’? it 
came close to enactment. ‘The Nixon Administration’s position in the legis- 
lative struggle over that bill had been at best a dubious kind of “neutrality,” 
with the White House remaining silent while representatives of the Com- 
merce Department lobbied for its passage and the State Department op- 
posed it. Even after the failure of enactment of this piece of legislation at 
the close of the 91st Congress, and while the country was turning its atten- 
tion from trade matters, the Nixon Administration’s general stance on trade 
policy appeared contradictory. Statements of general approval of liberal 
trading principles—“we cannot create a wall around us”’—were paralleled 
by the application of major pressures during 1971 upon Japan and others to 
agree to limit exports of man-made textile and woolen goods. 

The same year, 1971, witnessed a dramatic worsening of the U.S. balance 
of payments, which had been running deficits since 1950 of about $24 bil- 
lion a year. In 1971 this deficit was over $9 billion, including a deficit of 
close to $3 billion on the trade account, which had been running at a sur- 
plus in every year since 1893. These deficits, through the monthly figures, 
had become apparent to the Administration by mid-1971, and led to the 
so-called New Economic Policy announced on August 15, 1971. To the 


* Edited by Stanley D. Metzger of the Board of Editors. 
1 H.R. 18970, 91st Cong., 2d Sess. (1970). 
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accompaniment of what has been termed a generally chauvinistic orches- 
tration,? the Administration cut the fixed parity link between the dollar and 
gold, thus “floating” the dollar, refised officially to purchase dollars with 
gold,* imposed a 10% tariff surcharge on the great bulk of dutiable imports, 
and froze wages and prices for ninety days. 

Coming just a few weeks after tae release of the Williams Commission 
Report, and dominating both domestic and international commentary in the 
trade, investment, and monetary area for the remaining half of 1971—until 
the Smithsonian Agreement* of December 18, 1971, announced the estab- 
lishment of new currency parities for the dollar and other currencies, and 
the termination of the surcharge—tke New Economic Policy helped to limit 
whatever impact the Williams Commission Report might have had in the 
absence of such dramatic events. 

Finally, with the gradual demise bf excitement consequent upon the De- 
cember 18, 1971, Smithsonian Agreement, whatever réle the Williams Com- 
mission Report might have been expected to play in the formulation of fu- 
ture trade and investment policy was further diminished by the appearance 
on December 27, 1971, of a further unusual “personal overview of the origins 
and possible policy implications of the new world economy” by Peter G. 
Peterson. Mr. Peterson, then Assistant to the President for International 
Economic Affairs (becoming Secretery of Commerce in the Nixon Adminis- 
tration in March, 1972), called his report “A Foreign Economic Perspec- 
tive,” and dealt with a great many of the same issues and problems which 
had been the subject of the Williams Commission Report. Nonetheless, 
despite the fact that his report was issued many months later, he avoided 
any mention of the Williams Commission Report’s findings and recommen- 
dations on any of the very large namber of common issues and problems 
discussed by both reports. 

It is, therefore, small wonder tha: -he Williams Commission Report has 
had little impact. It is nonetheless something of a pity, for more than two- 
score men of substantial experience, aided by a competent staff and the 
advice and research papers of mane “outside experts,” had labored over a 
year to produce a tightly written <hree-hundred-page report and recom- 
mendations, backed by large volumes of research papers containing a mine 
of information and ideas. There is mo comparison, in terms of thoroughness 
and scope, between it and the “personal overview” of Mr. Peterson. At 


2 New York Times, Sept. 30, 1971, at 48, col. 1. 

8 See Jackson, “The New Economic Pclicy and United States International Obliga- 
tions,” 66 A.J.LL. 110 (1972). 

4 See International Monetary Fund Relezse No. 862 (Dec. 19, 1971). The text of the 
IMF communiqué was reprinted in the New York Times, Dec. 20, 1971, at 56, col. 2. 

5 Peterson’s report evolved from a series of presentations first made by him to the 
President and the Council on Internatione] Economic Policy during 1971. He defines 
the major problem areas upon which the report focuses as follows: trade with the de- 
veloped countries of the E.E.C., Canada and Japan; trade with the L.D.C.’s; trade with 
the Communist countries; multinational corporations and investment policy; and de- 
veloping new competitiveness and productivity in American industries. 
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least some of its major recommendations deserve some recognition and 
criticism. : 

The report comprises 14 chapters in four “Parts”: I. Overview, II. Major 
Issues, III. Regional Perspectives, and IV. From Policy to Practice. It is 
not the purpose of this review to discuss each of the many recommenda- 
tions, an obviously impossible task, but rather to attempt to set forth some 
of the highlights of the report, and offer some comments, both selected so 
as to give the flavor of the report and a fair representation of it. 


I. The Setting for the Recommendations 


The setting for the recommendations is the Commission’s appraisal of 
existing realities. United States leadership and support have been “crucial 
to the development of our present multilateral trade and development sys- 
tem.”* Barriers to trade and capital movements have been progressively 
reduced during the generation since World War II, through six tariff nego- 
tiations under the aegis of the General Agreement on Tariffs and Trade, 
and the elimination of inconvertibility among the world’s leading currencies 
under the leadership of the International Monetary Fund. As these bar- 
riers have come down, the United States has participated in, and greatly 
benefited from, the unprecedented economic growth of the past quarter- 
century, which has witnessed a fivefold expansion of world production and 
trade. 

Recently there has occurred relatively greater growth in a number of de- 
veloped countries, particularly including the European Economic Commu- 
nity and Japan, than in the United States. There has been a shifting em- 
phasis from “production” to “service” industries in the United States. Re- 
strictions on American exports have been both created by the E.E.C. (over 
agricultural imports), and maintained (by Japan) by our major trading 
partners. And, finally, inflation and persistent unemployment at about 6% 
of the work force have occurred in the United States, and so far have with- 
stood substantial efforts to affect them favorably. 

These recent facts of economic life, the report notes, have resulted in 
domestic pressures for protectionist, inward-locking measures which would 
constrict international trade. Thus, there has been a steady drive since the 
conclusion of the Kennedy Round negotiations in 1967 for quantitative re- 
strictions on foreign-made textiles, clothing, shoes, steel, electronic products, 
and other articles which have increasingly “penetrated” the American mar- 
ket. There has been growing demand for retaliation against foreign mea- 
sures which place American agricultural and other products at a disad- 
vantage in markets abroad. Organized labor has contended, with increas- 
ing stridency, that American corporations are “exporting jobs” by giving 
away the competitive advantage the United States should derive from its 
superior technology and efficiency. There has been a sense of frustration 
with the persistent balance of payments deficit and a feeling that other 

6 Commission on International Trade and Investment Policy, Report on the United 


States International Economic Policy in an Interdependent World at 2 (1971) (herein- 
after cited as Williams Report). 
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countries have not been doing their fair share in making the international 
monetary system work, and an increasing concern that the foreign economic 
policy of the government has given insufficient weight to American eco- 
nomic interests and too much weight to American political interests. 

The new mood in the United States has not gone unnoticed abroad, as 
Europe, Japan and other countries have raised questions concerning the 
capacity of the United States to d2al with its domestic economic problems 
and at the same time maintain a consistent foreign economic policy directed 
toward the expansion of world trede. These questions, it may be added, 
have become intensified in consequence of the unilateral action of the 
United States on August 15, 1971. particularly the imposition of the sur- 
charge, and the ensuing six-month period of tense and hard bargaining. 

The report specifically indicates the major contributions which American 
policy has made to the markedly imcreased American balance of payments 
deficits, and to the heavy import peretrations which occurred during the 
1965-1971 period. “Of major impo-tance’ in the deterioration of the fa- 
vorable trade balance of the United 5tates by $5 billion from 1964 to 1969, 
was “our failure to contain the inflationary pressures induced by acceler- 
ated government expenditures, including those accompanying the war in 
Vietnam,” by “timely and commenstrate increases in taxation.” American 
unit-labor costs in manufacturing, stable for many years, increased rapidly 
after 1964, and our “price and inccme inflation attracted a huge volume of 
additional imports and worsened our trade balance.” 7 

Specific economic foreign policy consequences in the United States of 
this deteriorating balance of payments and balance of trade posture, in- 
deed had already occurred and ziven cause for grave concern among 
America’s trading partners even before the August 15, 1971, announcement 
of the float and the surcharge. As the report notes, the United States 
failed to enact legislation to implement the “chemicals package” negotiated 
in the Kennedy Round, involving elirnination of the American Selling Price 
method of valuation. We imposed import restrictions, either unilaterally 
or through the negotiation of “volirtary” restraints by foreign nations of 
their exports to the United States, on cotton textiles and apparel, steel, 
meat, and shoes, and pressed hard for restraints on textiles and apparel 
made of man-made fibers and wool (eventually achieved in October, 1971); 
we also intensified restrictions on otner products long under restriction, such 
as dairy products. And in 1970 a bill providing for the automatic exten- 
sion of such restrictions to any other foreign product that now or in the 
future might make significant inroads into the U.S. market was almost 
passed by Congress, adding “to the sense of impending crisis.” 


H. The Recommendations 


The Williams Commission’s response to “existing realities’ was on the 
whole reassuring, at least to one who believes that continuation and 
strengthening of liberal trade policies and not a reversal thereof is wise 


T Ibid. at 4. 
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American policy for the future. - Thus, the report does not hesitate to pro- 
claim its conviction that a return to the prewar era of import restraint 
would be a bad mistake. For America “to reverse its basic course” could 
hardly avoid far-reaching and very undesirable consequences. One re- 
strictive measure could lead to another, with serious adverse effects on our 
own economic welfare, “with the burden falling mainly on American con- 
sumers and on our export industries.” Even. greater losses would be suf- 
fered by other countries that are more dependent on foreign trade than is 
the United States. Escalating restrictions on trade “could be accompanied 
by restrictions on foreign investment, with adverse consequences for both 
the United States and other countries.” The resulting tensions “could not 
fail” to affect adversely our foreign relations generally. For, the report 
notes, “our ties with Western Europe, Japan, Canada, Australia, and New 
Zealand have a large economic content,. and our relations with the..de- 
veloped countries depend heavily upon achievement of reasonable trade 
and development goals.” ; 

While it would be difficult to characterize any of its major prescriptions 
as original, and while the over-all tone of the report is.much less than ring- 
ing both in its rhetoric and in the degree of its espousal of liberal trade 
policies, the report nonetheless aims toward a world of expanding trade and 
investment as in the best interests of the United States as well as of our 
trading partners. -As will appear, however, this did not prevent the Com- 
mission from adopting a number of recommendations inconsistent with its 
main thrust. These aspects of the report, together with its minimal origi- 
nality and its over-all tone, no doubt played their part in contributing to 
the small impact it seems to have made, and to a feeling of disappointment 
generally concerning the report.® 


A. Private Investment in Developed Countries 


- In the foreign investment area, the report's findings and recommenda- 
tions, while not ground-breaking, form a coherent and comprehensive pre- 
scription for action. American investment abroad has increased remark- 
ably during the past quarter-century. The report notes an increase in 
American “direct” investment from $31.9 billion in 1960 to $70.8 billion in 
1969.° The more recent U.S. Department of Cormmerce’s “Policy Aspects 
of Foreign Investment by U.S. Multinational Corporations,” issued in Janu- 
ary, 1972 (the first of what appears to be an excellent series of studies on 


8 In the international monetary affairs area, the report joins many others which have 
been calling for a reform of the IMF system by development of a “more responsive sys- 
tem of exchange rates” to correct international imbalances. Changes in rates must be 
facilitated “in a more timely fashion.” The events since August, 1971, particularly the 
Smithsonian Decision, indicate that the leading countries are on their way toward this 
objective, though it is still early to judge how successful they will be. Since the Com- 
mission’s terms of reference did not specify monetary policy, its report on monetary 
questions eschewed details. Nonetheless, its recommendations are in no way incon- 
sistent with the more detailed prescription set forth by the Tripartite Report issued by 
the Brookings Institution on Dec. 23, 1971. See note 17 below. 

® Williams Report at 170. 
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Multinational Corporations, three of which have appeared.as of March 1, 
1972), states the 1970 figure zs $78.1 billion, and also gives the 1950 figure 
as $11.8 billion;** these dramatize and intensify the 1960-1969 increases. 
It should be noted, however, that during the 1960-1970 period, domestic 
investment in plant and equipment alone rose from $36.8 billion annually 
to $80.6 billion. ‘With an approximate average annual rate of $40 billion 
between 1950-1970, the “cumulative” figure would be in the neighborhood 
of $800 billion, or about ten times the amount invested abroad. 

There have been many reasons for the increase in this investment. 
Heavily weighted toward develoved countries (60% of total investment 
and about 75% of manufacturing investments are concentrated in Canada 
and Western Europe), with petroleum and mining combining for $25.6 
billion elsewhere, these investments reflect the “substantial reductions in 
both money—and time—cost 2f wozld communications and transportation, 
as well as the steady erosion of Zcvernment: barriers to the international 
movement of goods, services, and productive resources.” Not only Ameri- 
can corporations have been engaged in this expansion of investment. United 
Kingdom, French, Canadian, German, and Japanese companies, on 1966 
figures, account for about 40% of ell foreign direct investments by major 
countries.” 

The report views the international investment process as “the movement 
of productive resources from ereas cf lesser to areas of greater relative op- 
portunity, thereby improving the warld’s allocation of resources to the mu- 
tual benefit of parent, host, and other countries.” The greater part of U.S. 
direct investment “cannot be regarded as displacing U.S. domestic produc- 
tion or employment—it is in raw materials and related manufacturing, in 
distribution facilities for U.S. exports, in foreign utilities and transporta- 
tion, and in financial activities and other services.” Aggregate returns to 
the U.S. economy from direct investment include reported returns of $7.9 
billion to national income in 1970 and the unquantifiable income generated 
by domestic operations of American firms in support of their foreign affili- 
ates. In addition, activities atroad of U.S. enterprises induce considerable 
exports from the United States of capital goods, component parts, and asso- 
ciated products for sale through foreign distribution channels. 1965 data, 
the latest available, indicate thet soms $5.1 billion of exports, almost 25% of 
total non-agricultural exports that year, were accounted for in that manner. 

There is no reason to believe thet these benefits, as well as those for the 
American consumer in the form of lower-cost products, increased research 
and development, and improved access to raw materials which can accom- 
pany foreign direct investment, would be offset by comparable advantages 
from investments in the United States, which would have occurred in the 
absence of the foreign investment. While there is no easy answer to what 


10 Department of Commerce, Poliey Aspects of Foreign Investment by U.S. Multina- 
tional Corporations at 11 (1972). 

11 Peterson, The United States in the Changing World Economy at 45 (chart 56) 
(1971). 

12 Williams Report at 171. 
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would have occurred if investment had been forbidden, it is difficult to 
compose a scenario indicating dollar-for-dollar domestic investment replace- 
ment. And, as we have seen, it is not as if there has been a paucity of do- 
mestic investment, what with about ten times more domestic than foreign 
investment, during this period. | 

As for the impact of foreign investment on U.S. production and jobs, a 
favorite theme of organized labor in recent years, the report finds that the 
evidence fails to support the view that there have been serious losses of 
production, jobs, and exports. Its analysis, however, is far sketchier and 
less persuasive than that of the Commerce Department's study mentioned 
earlier. Commerce’s study concludes, followinz analysis of a variety of 
data which need not here be repeated, that (1) major U.S. import com- 
petition stems from the output of foreign-owned enterprises, not from U.S. 
affiliates; (2) U.S. foreign direct investment accounts for one quarter of 
total U.S. exports and provides an important stimulus to the domestic 
economy and employment; (3) where U.S. and third-country markets are 
supplied by American affiliates abroad, elimination of these facilities would 
result not in increased U.S. employment but in replacement of such out- 
put by production by foreign competitors; and (4) variations in employ- 
ment resulting from fluctuations in domestic economic activity are greater 
than changes often attributed to import competition or to the alleged ex- 
port of jobs abroad. 

The Williams Commission’s recommendations are quite consistent with 
these conclusions. The United States should strive to reduce artificial in- 
centives and impediments to foreign investment, whether they result from 
our own policies or from those of foreign governments, for “[t]he guiding 
principle for the United States should be that the free flow of direct in- 
vestment across national boundaries, whether into or out of the United 
States, benefits this country and the world when it results in more economi- 
cal production of goods and services.”1 In this connection, tax systems 
“should not be designed to provide either an incentive or a deterrent to 
foreign over domestic investment, whether inward or outward.”** From 
such a policy aimed at the resumed flow of direct investment, it follows that 
world trade barriers should be reduced, since they can artificially encour- 
age or discourage foreign investment. The traditional open door to invest- 
ment in the United States should also remain open, a corollary of the basic 
position taken by the Commission. Finally, U.S. balance-of-payments con- 
trols on direct investment should be quickly phased out as our balance-of- 
payments position shows signs of improvement. 

These findings and recommendations appear to be sound. They are in- 
deed the investment analogue of liberal trade policies, being firmly rooted 
in the principle that the world will be better aff economically if the geo- 
graphic entity which has a comparative advantage in the production and 
marketing of goods in fact produces and markets such goods. Interference 
with such an economic system should be based upon demonstrable needs 


18 Ibid, at 178. 14 Ibid. at 179. 
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in socia] and political terms which cannot be met through other means to 
warrant, even on a temporazy basis, the misallocation of resources which 
results from such interference. No case of this kind has even come close 
to having been made. 


B. Antitrust 


If there are any areas of insens-tivity in the report in the investment area, 
they are in the antitrust field, and in the area of “investment in developing 
countries,” to be considered -h the next section. The report aims at limit- 
ing the application of American antitrust laws, so far as they affect actions 
abroad restraining American exports and imports, “to instances where a clear 
and substantial, not potentia_, impact on U.S. commerce can be shown.” * 

Since there is no international code of restrictive business practices, or 
organization to supervise its inpplementation—the I.T.O. Charter would 
have included such a code ard organization—the respective “national” anti- 
trust laws of the United States, the United Kingdom, Germany, the E.E.C., 
and a few others are the only ins:rumentalities available to control these 
private restraints which, like governmental trade barriers, effectively inhibit 
international trade and investment. Had it not been for the example of 
the American antitrust laws in at least restraining the growth of monopoly 


and cartels domestically and internationally, through interdicting actual or. 


potential market control arrangements, it may be doubted that the Euro- 
pean countries would have teken up antitrust and used it toward the same 
economic objectives. It is clear zhat there would have remained far fewer 
areas which are relatively free of monopoly and cartels.*® 

We have recently been told by the Tripartite Report issued by the Brook- 
ings Institution that the “possibilities for fitting U.S. technical and manage- 
ment features into certain sectors of the Western European and Japanese 
economies” are quite compelling. that “Japan and the Western European 
countries might expand their ecomomic footholds in the United States,” and 
that “if this were the direction of events,” the political disabilities of direct 
foreign investment amongst developed countries “would doubtless be fur- 
ther reduced.”?7_ As that report points out, however, while this prospect 
of increased two-way investment may remove some of the political objec- 
tions to direct investment, “such investment—particularly in the form of 
takeovers~—nonetheless calls for close collective surveillance by govern- 
ments to prevent the diminution of competition and the substitution of 
private barriers to trade for those that have been removed through joint 
official action.” 18 At least until the creation of effective “collective” surveil- 


15 Ibid. at 190. 

18 See, e.g, Rahl, “Impact of antitrust Policy on American Business Abroad,” sub- 
mitted at the National Industrial Conference Board, New York City, Jan. 21, 1972. 

17 Brookings Institution, A Tripartite Report on Reshaping the International Economic 
Order at 19 (1972) (hereinafter cited as Tripartite Report). Twelve economists from 
North America, the European Community, and Japan had been convened to report their 
views, following the Smithsonian agreement, on the manner in which international eco- 
nomic relations should be shaped. 

18 Ibid. 
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lance and remedial devices, it will be necessary to apply American and 
other antitrust laws so as to interdict potential as well as actual inhibitions 
to trade resulting from mergers and similar restrictive mechanisms. For, 
as the Tripartite Report so clearly indicates, these devices also cut across 
the most economic allocation of resources through comparative advantage 
in the production and distribution of goods. The Williams Commission 
Report’s recommendation in this area.is at odds with the thrust of its major 
recommendations in the investment field, and cannot be termed sound. 

Perhaps reflecting the business affiliations of so many of its members, the 
Commission’s Report made another deviation in its antitrust recommenda- 
tion, this time on the American export side of international trade. 

Some 54 years ago, the Webb-Pomerene Act was enacted in order to 
grant an exemption from the American antitrust laws for joint export efforts 
by smaller U.S. companies, Congress being persuaded that, in order to com- 
pete effectively, such firms must be able to combine in their efforts to pene- 
trate markets abroad. Safeguards to prevent restraints of the American 
domestic or import market were written into the Act, however, since there 
was no desire to permit export cartels at the price of restraining competition 
at home. American courts, at the instance of the Justice Department, have 
been enforcing the limitations to the Webb-Pomerene exception in accord- 
ance with these Congressional intentions.1® Moreover, the Federal Trade 
Commission for years has been calling for a repeal of Webb-Pomerene as 
being basically a failure in terms of increasing exports beyond what would 
have otherwise occurred, and as standing in the way of American leader- 
ship in getting rid of all export cartels, European, Japanese, and others. In 
short, on balance, Webb-Pomerene has harmed rather than helped. A fine 
report, issued after 50 years of experience with Webb-Pomerene by the 
Federal Trade Commission, makes all this, and more, quite clear.?° 

In the face of this, the Williams Commission Report calls for “reform of 
Webb-Pomerene” in the direction of intensifying its application. The re- 
port complains that its usefulness for U.S, exports has been “narrowed by 
judicial and administrative interpretation”; that it “applied only to the ex- 
port of merchandise, thereby excluding service exports”; and that “con- 
sortia—to build large capital projects, for example—are precluded.” ** 
Apart from the dubious necessity of having an antitrust exception for the 
last-mentioned type of project in any event, the report nowhere attempts to 
analyze the pluses and minuses of Webb-Pomerene or even indicates that it 
is aware of the F.T.C.’s detailed study, or of the well-reasoned and de- 
tailed Supreme Court opinions in the Webb-Pomerene cases. No doubt it 
is mere surmise, but it is difficult to suppress the notion that not more than 
a handful of the members and staff of the Commission appreciated the 
background and significance of the recommendations on Webb-Pomerene. 


19 United States Alkali Export Ass’n. Inc. v. United States, 325 U.S. 196 (1945); 
United States v. Concentrated Phosphate Export Ass'n., 393 U.S. 199 (1968). 

20 FTC, Economic Report, Webb-Pomerene Associations: A 50-Year Review (1967). 

21 Williams Report at 120. 
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C. Private Foreign Investment in Developing Countries 


The second area of insensitivity relates to the treatment of investments 
in developing countries. Here the difficulty is not with the substantive, 
but with the “procedural” recommendations of the report, though neces- 
sarily the two intersect. Substantively, the report recognized the “enor- 
mously complex” problems surrounding private foreign investment in de- 
veloping countries—“natural conflicts between investors and host countries 
concerning the distribution of benefits, misunderstandings on all sides as 
to the role of investment in development, iceological disputes centering on 
the merits of private vs. public enterprise, and the charge by some that 
foreign private investment is a fozm of economic imperialism.” ?? None- 
theless, believing that private foreign investment has an important rôle to 
perform in stimulating growth and development, and that “much can be 
done to reduce frictions and facilitate the settlement of disputes,” 2° the re- 
port urges a course of action which in certain respects fails to conform with 
the realities which it perceives. 

‘The report calls for (1) a continuation of support for private investment 
in low-income countries through the U.S. Investment Guaranty Program 
and a multilateral insurance scheme such as has been under negotiation for 
a number of years in the World Bank; ** (2) greater efforts to negotiate 
Treaties of Friendship, Commerce and Navigation containing international 
legal protections for investors, which are reciprocal and voluntary, and the 
obverse of an “inflexible approach, such as the Hickenlooper Amendment,” 
which mandates the termination o- aid if there is a failure to make just 
compensation for property takings; and (3) a continuation of vigorous 
opposition to discrimination against foreign investment or expropriation 
without adequate compensation, with disputed issues resolved by arbitra- 
tion, as by the World Banks Conv=rtion on the Settlement of Investment 
Disputes, and with authority in the President to cut off aid and deny trade 
preferences to a country refusing tc erbitrate differences.** 

There should be no quarrel with the report's recommendations concern- 
ing the Investment Guaranty Program, bilateral and multilateral. These 
programs have the substantial virtue of tending to de-politicize interna- 
tional disputes over approved inves:ments in virtue of the fact that the in- 
vestor is paid off under a domestic insurance policy, leaving only money 
issues between governments. ‘The incidence of loss thus far has been most 
modest (even if the Chilean expropriation exposure of the Agency for In- 
ternational Development is counte1). Such a system represents a clear 
gain over having a major international contretemps each time a developing 
country decides to nationalize one or another sector of its economy, as of 
course it has a “right” to do. Nor do such insurance schemes really “inter- 
fere” in the process by which less developed countries decide whether to 
acquire advanced technical knowlecge “in ways that do not involve foreign 


22 Ibid. at 247. 28 Ibid. at 248. 
24 Ibid. at 249, 25 Ibid, at 251. 
26 Ibid. at 252. a. OS tee che 
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ownership of their industries,” as the Tripartite Report appears to believe.” 


- At least they do not so interfere if there is no pressure upon less developed 


countries to enter into the insurance program and to decide thereafter, in 
an untrammeled way, whether to approve particular proposed investments 
thereunder. ‘Thus far this has by and large been the way the program has 
worked, 

Nor should exception be taken to the second recommendation, although 
urging expansion of the FCN treaty program among less developed coun- 
tries has a history of over twenty years of prodding by both Congressional 
committees and various ancestors of the Williams Commission. There has 
been a modest expansion of coverage in that period, and doubtless this will 
continue, but there are many, even a growing number of less developed 
countries which, like the Latin American countries, are refusing to make 
international legal commitments in the property protection area because 
they desire to maintain maximum freedom of action. This has placed seri- 
ous practical obstacles to wide proliferation of our FCN treaty program in 
the past, and there is no reason to expect this io change much in the future. 
Here again, it is not believed that efforts to interest countries in the FCN 
program can be considered a real “interfererce” in their choice, provided 
that, as in the past, these efforts are not accompanied by undue pressures. 

The third recommendation, concerning investment dispute settlement, 
appears, however, to be most unwise. Indeed, it tends to fit all too snugly 
into what the Tripartite Report terms “interference” with the less developed 
countries’ process of decision concerning the use of private foreign invest- 
ment. That the United States should attempt to secure just compensation 
for its investors following their exhaustion of local legal remedies, where 
no investment guaranty contract is in effect, appears to be proper, even 


_ though the decision to invest has been a private one without government 


involvement, and although that circumstance should certainly be given full 
weight in assessing the degree of support offered. ‘That in extreme cases, 
and after full consideration of the total consequences, the suspension of aid 
tool should be available (but not mandatory) is not unreasonable, though a 
large and rich Power such as the United States should view it as counter- 
productive either to utilize often or to proclaim constantly the existence of 
this “stick.” But to insist that disputes between a foreign government and 
a private investor be subject to arbitration and avoidance of local remedies 
(which tend to denigrate domestic legal procedures in the face of a need 
for their growth and development in an emerging less-developed country), 
and that refusal to arbitrate entails loss of aid and trade preferences—this 
surely is an effort to “induce [LDCs] to do what they would ordinarily not 
do,” thereby exacerbating the very political issues which the Williams Com- 
mission Report noted as having plagued foreign investment-LDC relation- 
ships in the past. | 

The Williams Commission Report gives nc sign that it was even aware 
of the fact that the Latin American countries en bloc refused to become 


27 Tripartite Report at 19. 


548 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 66 


parties to the World Bank’s Convention for the Settlement of Investment 
Disputes precisely because that convention treated a refusal to arbitrate 
under a contract covered by the convention as a violation of international 
law, and encouraged bypassing of the local remedies rule, both of which 
were considered to be inconsistent with their view that foreign investment 
should be equal in status with, not “more equal” than, local investment.” 
The lack of use of the convention to date further attests to the lack of 
enthusiasm of the less developed countries for this approach to private in- 
vestment problems. To put “teeth” in this arbitration approach, as the report 
would do, would make the political issue even thornier than it now is. If 
the “principal antidote to hostility toward foreign investment is more likely 
to be the demonstration effect of successful investment in other places,” as 
the Brookings’ Tripartite Report wisely observes, it would appear that one 
of the major ingredients of suck an artidote is an attitude forswearing forced 
bargaining in respect of invessment disputes. Unfortunately, the attitude 
reflected by this third Williams Commission recommendation is the obverse 
of such an antidote. 


D. Trade 


As might be imagined from the Commission’s approach to investment— 
that artificial barriers to its movement should be avoided and eliminated— 
its approach to trade is also based upon the comparative advantage principle. 
In the trade area its call is essentially for a continuation of the basic liberal 
trade policy of the United Stetes and, with a few exceptions, for greater 
conformance of our conduct and that of our trading partners to this policy. 
As indicated earlier, however, iż cannot be said that it proclaims this policy. 
Its tone is not confident and ringing. Nowhere in the report, for example, 
do we find anything like the following: 


World trade policy must be guided by the principle of comparative 
advantage in the future, as has been increasingly the case throughout 
most of the postwar period, with great profit to all. For the industrial- 
ized countries, in practice, this requires free trade—without blocs— 
avoiding nonsensical efforts to achieve bilateral balances,” combined 
with effective domestic policies to cushion the adjustment needs of 
affected industries and their Jabor forces. For the lower income 
countries, this requires free access to the markets of the industrialized 
countries—without full reciprocity at this stage in their development 
—and perhaps to each other’s markets as well.?¢ 


Nonetheless, the recommendstions and their justification are cast in terms 
generally oriented toward liberal trade and away from protectionism. Pro- 
tection “causes not only a general reduction of productivity and income, 
but also a transfer of income from the rest of the population to the protected 


28 Metzger, “Private Foreign Inves:ment and International Organizations,” 22 Int. Or- 
ganization 299 (1968). 

29 This characterization appears to reflect substantial dissatisfaction with the emphasis 
given to bilateral balances of trade between the United States and Japan, the United 
States and Canada, etc. in the Peterson report. 

30 Tripartite Report at 13. 
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industry.” Restrictions on imports “always result in a higher price for the 
protected product than would prevail in the absence of protection.” In 
short, “protecting a product against imports is the equivalent of levying 
a tax on the users of the product, with the proceeds of the tax going to those 
who produce the protected commodity.” The prospect that competition 
from imports will intensify if domestic prices rise is “an ally of an anti- 
inflationary policy.” Increased protection will lead to decreased exports 
as other countries raise their own barriers.** 


1. Tariffs 


While the Commission recommended that “our objective” should be the 
_ elimination of most tariffs over the next 10 years, and of all tariffs over the 
next 25 years, stating that progress toward this objective “would gradually 
eliminate the discriminatory effects” on the United States and other non- 
members of the E.E.C., and its preferential trading arrangements, its specific 
recommendations for action are much vaguer, calling for elimination of 
nuisance duties and the moderation of especially high duties.2? These 
recommendations are far less sharp than those of the Brookings Tripartite 
Report. That report called for another “major tariff-reducing effort by the 
industrialized nations” with “a single goal: ~he elimination, on a firm time- 
table, of all tariffs on industrial goods and raw materials within a specified 
time—say, ten years.” This would not only “simplify the bargaining proc- 
ess,” but would enable it to “focus on developing . . . agreed arrangements 
to provide limited and temporary relief for industries judged to be unable 
to meet the timetable.”** 

By failing to flesh out its bare recommendation for phasing out “most” 
tariffs in 10 and “all” in 25 years, the Williams Commission recommendation 
runs the risk of being considered mere liberal trade rhetoric, and not a 
seriously meant proposal. Moreover, by failing to link such a major tariff 
proposal to those which it made on the appropriate responses to import 
competition, to which we now turn, it runs the risk of eventual legislation 
on these responses being much more protectionist than it intended without 
appropriate “compensation” in the form of virtual elimination of tariffs on 
industrial goods. 


2. Responses to Import Competition 


The Commission’s approach to appropriate responses to import competi- 
tion is dual in nature: (1) a more effective program of adjustment assistance 
to workers and firms, and (2) “interim” protection from imports in the form 
of “temporary” higher tariffs and quotas. 


a. Adjustment Assistance 


Noting the present stringent requiremen:s for eligibility for adjustment 
assistance to individual firms and groups sf workers which have largely 


31 Williams Report at 60. 32 Ibid. at 85. 
83 Tripartite Report at 14-15. 
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vitiated the implicit promise of the 1952 Trade Expansion Act," as well as 
the modest benefits (by current standa-ds) accorded by that Act, the report 
calls for relaxation of eligibility standards for adjustment assistance along 
much the same lines as those recommended by the Roth Report * and H.R. 
18970 (the “Trade Act of 1970”) of the 91st Congress.* It also calls for 
expanded benefits, again along much ihe same lines es those contained in 
H.R. 18970. 

Briefly, eligibility would be accorded if a Tariff Commission factual 
investigation (with no Commission findings or recommendations as are now 
made) satisfied a new Office cf Trads Adjustment Assistance that an in- 
crease in imports contributes sukstantially to causing or threatening serious 
injury to a firm or group of worxers, w-thout showing a connection between 
increased imports and a prior trade agreement duty reduction. Benefits 
would be enlarged and made more eccessible through such measures as 
shortened procedures, lengthenirg the time for retaining benefits, enlarged 
allowances, relaxing previous work-record requirements, providing health 
benefits, and providing subsidies to llow older workers not eligible for 
Social Security benefits to enter the program without reduction of benefits. 
In addition, “a way must be found to protect the pension rights and health 
and welfare benefits of workers who have to change jobs.” These recom- 
mendations are to be welcomed as a step forward toward a more meaning- 
ful adjustment assistance program for workers. 

Concerning assistance to firms, the Commission recommends expansion 
of the present meager tax and loan benefits, and interim financing during 
the period between the determination of eligibility and the actual provision 
of assistance. Two other recommendetions are novel: (1) adjustment as- 
sistance “should normally be available only to small businesses”; and (2) 
in cases where only adjustment assistence to firms is offered as a remedy 
against import competition (no tariff or quota relief being given to an in- 
dustry ), the antitrust laws should be relaxed to permit mergers of smaller, 
weaker firms with “more successful firms, whether or not in the same in- 
dustry,” provided that this can ke done “without undue concentration.” 

There are substantial doubts about both of these proposals, more in con- 
sequence of the means necessary to carry them out than of their substance. 
It seems clear that fresh legislative directives would be required in order to 
effectuate these measures, since neither the current provisions of the Trade 
Expansion Act of 1962 nor those of the antitrust laws draw the distinctions 
suggested. Once the legislative route is taken, there could well be an 
undue tightening of adjustment assistence to firms, since the plastic term 
“normally” might well drop out, with restrictions of adjustment assistance 
eligibility to such “small businesses” as those which employ no more than 
500 workers. This would remore the flexibility necessary in order to be 
able to provide adjustment assistance :n place of tariff and quota relief in 


34 Trade Expansion Act of 1962, 73 Stat. €72, 19 U.S.C. §§1801 et seq. (1970). 

86 Future of United States Trade Policy, Report to the President Submitted by the 
Special Representative for Trade Nego-iations (1969). 

38 Note 1 above. 
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a substantial segment of cases which disclose injury involving some degree 
of import competition. 

Somewhat similar problems, though in a different direction, underlie the 
problem of easing legislatively the antitrust laws affecting takeovers of 
import-impacted smaller firms by large businesses in the same industry. 
There have been many campaigns over the past twenty years, including 
some already noted earlier in this review, to relax the antitrust laws affecting 
American foreign commerce—campaigns which, had they been successful, 
would have resulted in increased monopolization and cartelization of world 
and American foreign trade to the economic detriment of the world and the 
American economy, To permit takeovers in the special circumstances pro- 
posed in the Williams Commission report would no doubt assist in accelerat- 
ing what appears on the whole to have been a healthy rationalization of 
our relatively inefficient lower-wage, higher-labor content industries (such 
as textiles and shoes) by phasing out the more marginal concerns through 
‘mergers. But once the antitrust laws were opened up for that purpose, 
can there be confidence that they would not also be amended to exclude or 
severely limit American antitrust control over our foreign commerce gen- 
erally, especially in view of the fact that the Williams Commission itself 
has so counseled in this very report? 

Since such industrial rationalization as has taken place during the past 
twenty years has not been interdicted by the antitrust laws, a strong case 
would seem to be required to justify the risk of weakening antitrust restraints 
over foreign commerce generally for the relatively small benefit of accelera- 
tion in this tendency which might accrue. This case has not been made 
by the Commission or by anyone else, for that matter. 

In the adjustment assistance area there are two other possibilities which 
were not discussed in the Commission’s report. The first is in the area of 
adjustment assistance to communities, not merely to a firm or group of 
workers. Since the loss of a firm ramifies throughout a community, espe- 
cially a smaller one, assistance to a community effort to relocate workers 
or to find a new line of products for a firm may be the most promising line 
of attack. No doubt there is nothing simple about doing it, but then again 
neither is it a new problem, since defense plant relocation and other forms 
of adjustment to man-made policy decisions have been dealt with, more or 
less successfully, for some years. The Commission recognized fully the 
necessity of advance planning “in industrial and manpower policy which 
would coordinate and augment programs for anticipating and assisting 
adjustments to economic change arising from international trade and invest- 
ment,” but curiously failed to relate this specifically to assistance to com- 
munities as well as to firms and workers. 

A second and closely related oversight was the failure of the Commission, 
despite the submission of several papers to it and oral discussions of them 
before it, to discuss adjustment assistance in consequence of import-impact- 
ing as merely one aspect of adjustment assistance generally to the innocent 
victims of impersonal forces operating in the American economy. There is 
no difference to the firm or worker whether his displacement is caused 
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principally by imports entering in consequence of lowered trade barriers, 
or by changes in defense policies caling for more missiles and fewer air- 
planes. There is no difference in principle, either, in terms of appropriately 
humane and fair treatment of victims of the workings of the system. Reloca- 
tion, retraining, and other benefits should be equal in either case. After all, 
in our social security and unemployment compensation systems, no egregious 
distinctions are made on the basis of the particular industry in which a 
person worked, or the particular impersonal reasons why his firm had to 
shut down temporarily or permanenzly (apart from special situations, such 
as the railroad industries, and veterens’ benefits), 

This is not to say that there cannot be sufficient tactical reasons why this 
“global” approach to adjustment assistance should be avoided at a given 
time. Perhaps the “political” advantage seen in offering adjustment assist- 
ance to workers and firms tied to import-impacting, as a part of a legislative 
package granting authority to negotiate anew on tariffs and other trade 
matters, would not be as sharply identifiable if an enlarged program of 
adjustment assistance, no matter what the nature of the impersonal cause 
for adjustment, were served up. Perkaps the costs of a “global” program 
are prohibitive. 

In consequence, however, of the Commissions failure even to discuss 
this approach to adjustment assistance in its report—an approach in which 
at least some of their members had expressed some interest—we do not now 
have the benefit of its views on this matter for our enlightenment and use 
in the public discussion of this issue, which is almost certain to occur in the 
future; it is a pity that this is so. 


b. Interim Protection from Impcrts 


The Williams Commission Report breaks new ground only in relatively 
minor areas in dealing with the “escape clause” and “orderly marketing 
agreements” to protect domestic industries from import competition which 
causes or threatens serious injury. Cn the escape clause, it adopts the 
Administration’s 1970 proposed criteria for eligibility relaxing the require- 
ments of existing law, but not nearly so much as the so-called “Trade Act 
of 1970” would have done. Applicarts would be required to establish that 
a substantial increase in imports had been the “major factor” (i.e., the most 
important cause) in causing or threatering serious injury, but would not be 
required to show that trade agreement concessions were the major factor 
causing increased imports, as under existing law. The “Trade Act of 1970” 
would have relaxed requirements further by merely requiring that increased 
imports “contribute substantially” to, rather than be the major cause of, 
serious injury.*” 

Given the existence of a Tariff Commission composed of members who 
are heavily weighted toward protectionism, it can be expected that the 
Commission’s proposed relaxation would (a) by itself result in a substantial 

37 It was intended that a 5% (or 50-worker' increase in unemployment would be con- 


sidered the requisite injury to workers. HLR. Rep. No. 1435, 9lst Cong., 2d Sess, 30 
(1970). 


D. 


1972] INTERNATIONAL ECONOMIC RELATIONS 553 


number of new escape-clause cases in which relief would be granted, since 
a most important causation requirement would have been dropped, and 
(b) no doubt lead, in any new legislative consideration, to a repeat per- 
formance of the Trade Act of 1970s further relaxation, thereby resulting in 
an even greater number of “successful” escape-clause cases. While the 
Commission’s report attempts to mitigate these possibilities by encouraging 
adjustment assistance, by requiring “modernization and diversification plans 
of firms in the industry to be protected,” and by limiting the duration of 
temporary escape-clause relief to 5 years,” these could easily get lost in the 
legislative shuffle, and even if they did not, would likely to hedged about 
so as to become precatory rather than absolute conditions. 

On “orderly marketing agreements,” the Commission again seeks to limit 
the circumstances in which they may be employed. These are the “volun- 
tary” agreements by foreign countries to limit their exports to the United 
States of a particular commodity after “requests” by the United States to do 
so, on pain of American unilateral import restraints. Such agreements are 
“appropriate,” states the Commission, if imports cause or threaten to cause 
“severe domestic adjustment problems in more than one importing country’; 
if serious injury or the threat thereof has been demonstrated “under inter- 
nationally agreed standards”; and if the “solution to the problem requires 
multilateral action.” *° If these “conditions” are met, presumably circum- 
stances are appropriate for quantitative restrictions under the euphemism of 
“voluntary” agreements or “orderly marketing agreements.” 

‘There are a number of serious difficulties with the Commission’s conclu- 
sions on orderly marketing agreements. ‘The first is that the so-called 
criteria, other than the serious injury test, are merely another way of pro- 
nouncing the phrase, “low-wage industries exporting from LDCs,” since 
the characteristics of less developed countries’ textile, shoe, electronic, and 
other consumer items fit precisely these conditions. The remedy of orderly 
marketing agreements thus seems to be a rich man’s club organized against 
less developed countries’ manufactures, which is odd when coupled with the 
report's approval of tariff preferences for such manufactures, the purpose of 
which is to increase their access to developed country markets! 

Secondly, the report nowhere indicates that a domestic public case for 
import restraint should be made out before seeking international action 
restricting imports in an “orderly marketing agreement.” Inferentially, by 
referring to the Long Term Cotton Textile Arrangement in a favorable 
context, it approves such negotiation in the absence of a domestic case being 
made that it is necessary in order to avoid injury, for no such case, in the 


38 See Metzger, “The Escape Clause and Adjustment Assistance: Proposals and As- 
sessments,” 2 Law and Policy in Int. Business 352, 365 (1970). The importance of 
this requirement was underscored by a 1968 study of the 20 escape-clause cases of the 
1962-1968 period in which the Commission failed to make an affirmative finding. At 
least 15 of these negative findings had been made because the requisite causation be- 
tween the tariff concession and the increase in imports could not be established. Ibid. 
at 367. 

89 Williams Report at 62. 

40 Ibid. at 64. 
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form of a successful “escape clause” case or otherwise, preceded its negotia- 
tion. The same lack of a public demonstration of necessity preceded 
negotiations of the steel “voluntary” arrangement (with Japan, the E.E.C. 
countries, and the United Kingdom), that on shoes (with Italy) and the 
recent arrangements on man-made fibers and woolens (with Japan and 
other Far Eastern countries). If there is any major reform which would 
be productive of restraint in the use of this most potent trade-restrictive 
device, it is not further and probably futile efforts to define “serious injury,” 
but a requirement that no efforts to seek restraints be sought without a 
decision by a public body that restraint is necessary, following a public 
airing of the reasons for and against that course of action. Had that been 
the practice, it is at least doubtful that any of the major restraints imposed 
in recent years-—-textiles, shoes, steel, and others—would have eventuated. 

The report is on sound ground in seeking to limit orderly marketing 
agreements to “normally no more than five years,” in urging that they pro- 
vide for a “reasonable” annual rate of growth of imports, and that they 
“should be accompanied by measures of adjustment taken by affected in- 
dustries in all restricting countries.”*4 These conditions, however, while 
helpful, cannot supplant threshold measures which would diminish the 
chances for such agreements to beccme operative in the first instance. 
Since merely hortatory words indicating dislike of such agreements unfor- 
tunately do not appear to be very successful in avoiding resort to them, if 
the past is any guide, it is a pity that the report did not offer more in 
order that resistance in the future might be more effective. 


c. Coping with Trade Distortions 


In its approach to “trade distortions,” most of which are “non-tariff bar- 
riers” such as preferences in governmental purchases for locally produced 
goods, export subsidies, tariff classification and valuation matters (such as 
American Selling Price), and industrial standards which result in hidden 
preferences for locally produced goods, the report recommends measures 
whose effect would be in the direction of reducing or eliminating such 
artificial barriers to increased trade. Thus, on government procurement, 
the report calls for international negotiations aiming at open procedures and 
a substantive standard “as far as possible toward the GATT standard of 
national treatment applied to normal commercial transactions.” ** On export 
subsidies, a detailed study of existing subsidies here and elsewhere is recom- 
mended, the objective being identification of the most important types so 
that “ways of moderating or eliminating their distorting effects” on trade 
can be developed.** 

The one group of restraints in this group which falls outside this pattern 
of recommendation is Antidumping and Countervailing Duties. In dealing 
with those measures, the Commission’s Report, like that of Mr. Peterson, calls 
for “strengthening” the laws and their administration, which in context means 


41 Ibid. 42 Ibid. at 88-89. 
43 Ibid. at 90. 
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facilitating the levying of such duties in more cases in which injurious 
dumping is alleged, and subsidies are claimed to exist, than under present 
procedures. 

As to antidumping, the Commission’s positions are essentially contradic- 
tory, and tend to indicate a shallowness of understanding of the problems 
involved. Thus, the report approved recent changes in the Treasury De- 
partment’s administration of the antidumping law, principally sharply limit- 
ing the number of cases which would be dismissed if the foreign exporter 
revised his less-than-fair-value (LTFV) prices upward rather than levy 
added duties for future imports. This move was widely hailed by pro- 
ponents as making more rigorous and protective the administration of 
the Act. 

Secondly, the report called for a specific time limit of four months to be 
placed on reaching decisions on withholding of appraisement of goods sold 
allegedly at less than fair value. This was one of the provisions inserted. 
in H.R. 18970, the so-called Trade Act of 1970, in order to “protect effec- 
tively American industry,” even though recognizing it would “in many 
instances create hardships” for foreign exporters.** The Ways and Means 
Committee expressly recognized that more cases of LTF'V affirmative find- 
ings would result from this “tightening up of Treasury’s procedures,” as it 
dryly observed that “additional work [for the Tariff Commission] is ex- 
pected.” 4 (The Tariff Commission must determine whether there has 
been material injury to an industry in the United States “by reason of” 
less than fair value imports. ) 

There is little reason to doubt that the Ways and Means Committee's 
prediction was safe. To see why, one must appreciate what is involved in 
a Treasury less-than-fair-value determination. 

The major tasks for the Treasury Department in determining whether 
there has been a sale at less than fair value are to determine the base price, 
whether home market or third country, and whether that base price reflects 
the same circumstances of sales as those involved in the alleged sale at less 
than fair value in the United States. Whether the U.S. sales price was lower 
because of price discounts for large quantities, and whether there are other 
differences in circumstances making the domestic sale price legitimately 
lower, must be investigated. These include, but are not limited to, differ- 
ences in credit terms, guarantees, warranties, technical assistance, servicing, 
and assumption by seller of a purchaser's advertising or other selling costs. 
In addition, where it is clearly established that the differences in circum- 
stances of sale bear a reasonably direct relationship to the sales which are 
under consideration, allowances can be made for differences in research and 
development costs, production costs and advertising and other selling costs. 
Practically all of this data has to be assembled by the foreign seller whose 
U.S. sales are being complained of. It must then be evaluated by the 
Treasury, which often asks for additional information. ‘Attorneys for the 
foreign supplier in the United States are very often involved. They must 


44 H.R, Rep. No. 1435, note 37 above, at 45. 45 Ibid. at 50. 
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confer with the Treasury in order better to be able to elicit from their 
overseas clients the proper information in correct form. Communication is 
often difficult because of language problems, as well as the intrinsic com- 
plexity of accounting practices and of the nature of the questions at issue. 

This complex process would have been deliberately shortened by the 
four-month period limitation imposed by H.R. 18970, and now recommended 
by the Williams Commission’s Repcrt. ‘This short time means that, as the 
Ways and Means Committee itself steted, the Treasury will “be compelled 
to act on the basis of the best information available to it,” even though it 
may be inadequate.** Since the threshold information in a dumping case 
will ordinarily show some price differential (1.e., 90 cents U.S. sales price, 
$1.00 home market price), it is the explanations and calculations of differing 
circumstances of sale that take investigative time. It is these, therefore, 
that will be short-circuited. Inevitably, then, there will be more determina- 
tions of “reason to believe or suspect” dumping at the expiry of a mere 
four-month period, and more accompanying withholdings of appraisement, 
which acts as a Damoclean sword over all subsequent imports, since they 
face an unknown possible additional dumping duty before they can clear 
customs. 

At the same time as the Commission’s report chose to adopt this retro- 
grade recommendation, it indicated that it considered “the International 
Antidumping Code to be beneficial to U.S. trading interests” and “hoped 
that inconsistencies between provisions of the Code and U.S. antidumping 
actions can be avoided.” Unfortunately, nothing in the Commission’s report 
indicated that it was aware that the Code’s principal thrust was the opposite 
of the more “vigorous enforcement” of the American Antidumping Act 
which it counseled. The Antidumping Code was negotiated as part of the 
Kennedy-Round package of agreements signed on June 30, 1967. Put 
forward by the United Kingdom and the European countries comprising 
the E.E.C. to correct excessively protectionist interpretations and applica- 
tions of the American Act which had from time to time been made (and 
on the U.S. side to secure a Canadian commitment to require an injury 
determination, conforming with the GATT requirement that “dumping” 
causes injury), the Code’s provisions were aimed at “liberalizing”——making 
less frequent—the application of the Act. The Code curtailed the period 
during which withholding of appraisement could be withheld. It required 
that less than fair value imports be “demonstrably the principal cause” of 
material injury, and that in reaching that decision there must be weighed 
the effect of less than fair value sales on the one hand, and “all factors 
taken together which may be adversely affecting the industry” on the other. 
And on injury, the Code required that an evaluation be based on “all factors 
having a bearing on the state of the industry,” including declines, or other- 
wise, in prices, wages, profits, market shares, and the other factors normally 
considered in escape-clause cases. 

During the three years between July 1, 1968, when the Code entered 


48 bid. at 45. 
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into force amongst its signatories, including the United States, and July, 
1971, when the Williams Commission Report was issued, the Tarif Com- 
mission, in a series of cases, had not only ignored the existence of the Code 
but had applied the Antidumping Act contrary to its provisions, holding 
that injury was established upon a showing that less than fair value imports 
were merely a contributing factor to injury, which was made out merely 
by showing displacement of some domestic sales by the import." For the 
Commission merely to “hope” that inconsistencies “can be avoided” in the 
face of this history and to adopt the other recommendations alluded to, 
indicates a lack of appreciation of the rôle that antidumping duties play 
as non-tariff barriers to trade, 

Indeed, nothing in the report indicates that the Williams Commission 
understood that dumping prices are lower prices to the American consumer, 
whose benefit rebounds throughout the economy as a general benefit, unless 
it is outweighed by genuine injury to a domestic industry. If there is no 
real, demonstrable injury to an American industry, there is nothing which 
outweighs the benefits to our economy of imports which are cheaper rather 
than dearer. Moreover, it has been notorious that there has been practically 
no “predatory” dumping practiced by imports to the United States for quite 
a long time. The less than fair value imports which come in do not do so 
to destroy a competitor and capture his market. They are basically “end 
of the line” production sent here to avoid disrupting a “stable” market price 
abroad, and they almost always come in because of “stable” high, fixed prices 
at home which attract some undercutting of prices to get rid of the foreign 
“end of the line” production. 

On countervailing duties, the report's recommendations also sound a note 
of dissonance from the freer trade approach of much of the rest of the report. 
Under existing American law, the Secretary of the Treasury is empowered 
to determine whether imports of dutiable goods are subsidized in their pro- 
duction or exportation, and to estimate the net amount of such a “bounty 
or grant.” If he affirmatively so determines and estimates, he must levy an 
additional duty in order to “countervail’ the estimated bounty or grant. 
There is no requirement that he act within any fixed time limits from the 
date when the question is presented to him (normally by a complaining 
domestic firm or industry); there is no requirement that he (or any other 
person or agency) find that the subsidized import is causing or threatening 
injury to a domestic industry; there is no discretion given to him (or any 
other person) to refrain from imposing a countervailing duty for wider 
reasons (i.e., of foreign policy or national security ); and non-dutiable imports 
are not subject to the levying of countervailing duties even if they are 
subsidized. 

The countervailing duty statute was conceived, in the 1890’s and during 
the first quarter of this century, as an appropriate unilateral device to pre- 
vent the avoidance of the incidence of the highly protective American tariff 


47 See, €g, Ferrite Cores from Japan, T.C. Pub. No. 360 (Jan. 1971); Ceramic Wall 
Tile from the United Kingdom, T.C. Pub. No. 381 (April, 1971); Clear Plate, Float and 
Sheet Glass from Japan, T.C. Pub. No. 382 (April, 1971). 
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by foreign government subsidization of exports, in order to cancel its 
deterrent effect on imports.** 

When the General Agreement on Tariffs and Trade was negotiated in 
1947, two methods of avoiding distortions of trade caused by subsidies were 
envisioned. The first was a multilateral agreement by governments to cur- 
tail subsidization which, as it has evolved in recent years, has had fairly 
significant results in reducing industrial product subsidization by the major 
trading countries.*® The second was a legitimation of the unilateral device 
of levying countervailing duties subject to stated conditions. One such con- 
dition was that subsidized imports must be found to be causing or threaten- 
ing material injury to an established domestic industry, or to be retarding 
materially the establishment of a domestic industry." ‘There was no condi- 
tion that only dutiable imports could be countervailed. 

The American countervailing duty law was and remains inconsistent with 
GATT prescriptions in virtue of its lack of an injury requirement, being 
protected from being a “violation” of GATT only because of the “grand- 
father” clause of GATT." Efforts have been made by Administrations in 
past years to add an injury requirernent to the statute, but these did not 
result in success.5? Foreign governments have urged the United States to 
come into conformity with its GATT obligations. 

This background is of some importance in assessing the impact of the 
Commission’s recommendations in this area. They are: (1) future negotia- 
tions on countervailing duty practices should “continue to be linked to the 
development of international rules limiting export subsidies”; those rules 
“should deal with trade in primary (including agricultural) as well as 
nonprimary products”; (2) the American law should be amended to permit 
countervailing duties on non-dutiable imports, though “in these cases” there 
should be a requirement for injury determinations “similar to that embodied” 
in the Antidumping Act; and (3) the American statute should be amended 
to provide a time limit for action on countervailing duty requests (and 
publication of determinations thereon), and to grant discretion to the 
President to “delay or avoid imposition of countervailing duties in individual 
cases,” provided he reports his reasons to Congress and indicates “any 
alternative actions he proposes to take.” 

The defects of these recommendations are not difficult to perceive. On 
the first recommendation, the report is asking that foreign governments, in 
exchange for American adoption of an injury requirement which others 
believed with reason would have long since been added to U.S. law, agree 
to some additional commitments, particularly in the agricultural area which 
is of substantial difficulty for them, as it is for us. This may be tantamount, 


48 Tariff Act of 1890, Ch. 1244 §237, 26 Stat. 534. 

49 GATT, Art. XVI. 50 GATT, Art. VI(6). 

81 Protocol of Provisional Application of the GATT, par. 1(b). 

52 In 1951 the Treasury Dept. proposed an amendment to the countervailing duty 
statute which would have incorporated such a provision. Although favorably reported 
on by the House Ways and Means Committee, it was never enacted, H.R. Rep. No. 
1089, 82nd Cong., Ist Sess. (1951). 
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therefore, to no positive recommendation in this aspect of the matter. The 
second recommendation, the extension of countervailing to non-dutiable 
imports (with an injury requirement which will be administered in as loose 
a fashion as we have seen under the Antidumping Act) is copied from H.R. 
18970, the so-called “Trade Act of 1970.” There was no explanation in the 
report of the Ways and Means Committee accompanying H.R. 18970 for 
the application of countervailing duties to non-dutiable imports, nor is there 
any in the Commission’s report: it simply saw “no persuasive reason for not 
extending the application of the law to cover duty-free goods.” This appears 
to be an odd reason for extension of the law. Normally a substantive reason 
would be expected. Perhaps the H.R. 18970 provision was aimed at some 
duty-free imports from Eastern Europe or developing countries—it is not 
easy to appreciate the real motivation for the provision.®® At all events, 
the injection of an injury requirement, albeit a very weak one, here, while 
avoiding recommending an unrequited injury determination in the case 
of dutiable imports, to put our law in compliance with GATT’s substantive 
requirements, tends to highlight the protectionist thrust of the Commission’s 
countervailing duty recommendations. 

The third Commission recommendation is in the same vein. The recom- 
mended time limit for taking action on countervailing duty cases is again 
lifted from H.R. 18970. That bill would have imposed a 12-month limit 
(the Commission is silent on the duration of the time limit). It was intended 
to put pressure for an affirmative finding in cases where the Treasury Secre- 
tary would prefer inaction in order to avoid “piling on” import restraints, 
a device he has used from time to time in lieu of discretion to refrain from 
improving countervailing duties. While the Commission, unlike H.R. 18970, 
recommends that discretion not to impose countervailing duties be granted 
to the President, it so severely limits this discretion as to constitute a quite 
troublesonie trade for the imposition of a strict time limit. It is difficult to 
predict what result, in terms of restraints over imports, would eventuate. It 
could easily be in the direction of greater import restraint than is presently 
worked by the countervailing duty statute. 

The Commission’s antidumping and countervailing duty proposals, taken 
together, would lead to a substantial increase in the incidence of the employ- 
ment of those statutes in the direction of erecting higher barriers to beneficial 
international trade, the opposite of the direction in which successive Ad- 
ministrations from 1934 until the very recent past have sought to move the 
administration of these laws. As with a number of the detailed recom- 
mendations in the report, they strike a note discordant with the generally 
liberal trade rhetoric employed by the report. This disconcerting feature 
of the Williams Commission Report, perhaps intended in order that the 
report appear to be “balanced” in the eyes of what is a more protectionist 
Congressional, and possibly also an Administration, audience, has contributed 
its share to the disappointment felt by many at the report taken as a whole. 

58 Undoubtedly the drafters of this provision, fully aware of the almost automatic 


Tariff Commission injury findings, did not intend a strict application of the new pro- 
cedures. 


EDITORIAL COMMENT 


Quincy Waricut: On Lecau Tests or AGGRESSIVE WAR 


Quincy Wright’s central concern during his long and remarkably produc- 
tive life was with the status of war in human affairs. As a scholar he 
studied the subject ceaselessly, and from many angles.t As a human being 
he worked with steadfast effort to promote a peaceful world. In these 
multiple rôles as scholar/activist/humanitarian Quincy Wright placed great 
stress on the importance of internaticnal law, and he wrote often and influ- 
entially on the relevance of law to war. One exemplary feature of Quincy 
Wright’s achievements as man and scholar involved his extraordinary ca- 
pacity to separate realms of scholazly analysis from realms of emotional 
commitment and fortuitous affiliation.? In his legal analysis, Quincy Wright 
embodied the spirit of science, relying upon impartial inquiry into rules and 
facts so as to produce “the right answer.” 3 

In this sense, Quincy Wright, better than many of his professional con- 
temporaries, reconciled his views about foreign policy with his judgment 
about the requirements of international law on specific occasions of con- 
troversy within his nation of affiliation.t He believed profoundly that world 


1“A Select Bibliography of the Writings of Quincy Wright,” in Lepawsky, Buehrig, 
and Lasswell (eds.), The Search for World Order: Studies by Students and Colleagues 
of Quincy Wright 441—451 (New York, Appleton-Century-Crofts, 1971), gives some 
sense of Quincy Wright’s remarkable range of contributions to the study of war and 
peace. 

2 In essence, Quincy Wright accorded consistent primacy to the universal identifica- 
tions associated with the scientific inquiries of a scholar and managed to subordinate the 
accidental bonds of time, place, and naticnal affiliation. As a result, his inquiries ex- 
emplified the spirit of objectivity characteristic of the pursuit of truth and eschewed the 
spirit of partisanship characteristic of the adversary process. It may be that Quincy 
Wright was influenced by the strong interests in natural science and mathematics ex- 
hibited by several members of his family, including his father, two brothers, and son. 
Significantly also, Wright’s wife and daughter have been actively involved in activities 
designed to promote the cause of world peace. Therefore, one finds, that a universality 
of emphasis is present in both realms of scholarly inquiry and ideological commitment 
within Wright’s family surroundings. At the same time, Quincy Wright had, it always 
seemed to me, the true patriot’s Jove of country in the sense of seeking the best for his 
country and feeling its shortcomings as personal losses. It is relevant to note Quincy 
Wright’s concern with American history exhibited in one of his latest major publica- 
tions, “The American Civil War, 1861-1865,” in Falk (ed.), The International Law of 
Civil War 30-109 (Baltimore, Johns Hopkins University Press, 1971). 

8 Of course, such an orientation toward legal inquiry implies a certain jurisprudential 
position that is controversial, aside from the issues of whether it is desirable to present 
an objective interpretation of facts and law. The controversy involves the extent to 
which it is possible to obtain such objectivity, given the degree of indeterminacy that 
attaches to language, facts, and law. 

4 Quincy Wright’s value priorities seemed to reconcile a nationalist and a universalist 
perspective by stressing the importance of world peace for the satisfaction of national 
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peace depended on conforming foreign policy to guidelines set forth in 
binding instruments of international law. He believed that patriotism (as 
well as idealism) required all governments, including his own, to abide by 
legal prohibitions upon recourse to force in international society. At the 
same time, Quincy Wright was neither a “legalist” nor “moralist,” nor did 
he underestimate the complexity of international conflict.” Indeed, it was 
his awareness of the extra-legal setting that shaped his conviction that clear 
rules were needed; otherwise, each side acts as it wishes, and finds sufficient 
comfort in a self-serving selection of facts, arguments, and justifications that 
are always available in the wider contexts of choice and action to support 
partisan claims to wage war. 


I. First-Order Constraints 


In this comment I would like to consider Quincy Wright's views on the 
legal status of force in relation to some other leading positions, and then re- 
flect on its relevance to contemporary problems of world order. It seems 
helpful to anchor the discussion by reference to the relevance of law in a 
specific situation of controversy. I have chosen a celebrated panel of the 
American Society of International Law held in 1963 to consider the legal 
status of the “Cuban Quarantine,” the American interdiction in 1962 of So- 
viet efforts to deploy nuclear missiles in Cuba.® 

Quincy Wright concluded that the unilateral imposition of the quaran- 
tine by the United States 


cannot be reconciled with its obligations under the United Nations 
Charter to settle its international disputes by peaceful means and to 
refrain from use or threat of force in international relations (Article 2, 


interests and the importance of governments adhering to the restraints of international 
law to establish the conditions for the maintenance of world peace. Quincy Wright 
also believed that respect for international Jaw throughout the world was hindered by 
the tendency of principal governments to rationalize and defend foreign policy positions 
by partisan appeals to international law and by the willingness of professional interna- 
tional lawyers to lend their academic prestige to these legal rationalizations. In con- 
sidering this problem it is important to realize that the possibility of objective assess- 
ment only exists in those national societies where academic freedom is protected, a 
distinct minority of countries, but it is also necessary to realize that academic freedom 
may not be enough to assure independence. For instance, careerist motivations, either 
by way of research support or access to government posts or influence, may exert pres- 
sure on the development of genuinely independent views. In this regard, Quincy 
Wright was an extraordinary phenomenon on the American academic scene, a spec- 
tacular career blended with a true independence of outlook. He serves us well, in this 
and so many other respects, as a positive model. 

5 As I have made clear in earlier footnotes, Quincy Wright was convinced on policy 
grounds that it was desirable to maximize the guidance and restraint functions of inter- 
national law. There are many evidences, particularly in his numerous non-legal writ- 
ings, that Quincy Wright was aware of the complexities of international conflict. See, 
e.g., Wright, The Study of International Relations (New York, Appleton-Century- 
Crofts, 1955) and A Study of War, 2nd rev. ed. (Chicago, University of Chicago Press, 
1965). 

6 “Cuban Quarantine: Implications for the Future,” 1963 Proceedings, Am. Soc. Int. 
Law I-18. 
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paragraphs 3, 4), except for individual or collective self-defense against 
armed attack (Article 51), under authority of the United Nations (Ar- 
ticles 24, 39), or on invitation of the state where the force is to be used 
(Article 2, paragraph 1).7 


Professor Wright explained his reasons for reaching this legal conclusion, 
and acknowledged that “The quarantine proved to be a means for pursuing 
what the United States regarded as a defensive policy, not out of proportion 
to the feelings in the United States that the missiles constituted a dangerous 
threat,” but he did regard the quarantine as a violation of Article 51 be- 
cause self-defense was legal under the Charter only if a prior armed attack 
occurred. In essence, Quincy Wright believed that the rules of law should 
be construed in accordance with their natural meaning and by canons of 
impartial construction such as one would expect from a third party. In 
this sense, Quincy Wright felt that a scholar had a primary mission to be as 
scientific as possible about the relationship between Jaw and policy, and 
that it was much more important for the citizen-scholar to insist that his 
government abide by international Jaw than to bend the law to suit the 
momentary needs of the prince. Professor Wright's deeper position, of 
course, was that the prince—indeed that all princes—needed above all a 
reciprocally effective system of war-restraining law, and that such a system, 
given the absence of any international government, depended on rule-ori- 
ented patterns of behavior. 

Abram Chayes, who had been Legal Adviser of the Department of State 
at the time of the Cuban missile crisis and was continuing to serve in that 
capacity, also appeared on that Panel with Professor Wright. Chayes said 
that the Department of State was his “client,” and it was to be expected, 
particularly since he had helped frame the official position on the missile 
crisis, that he would argue that the imposition of the quarantine had been 
legal, specifically that it was a valid exercise of power under regional se- 
curity arrangements that existed in the Western Hemisphere.* It seems 
equally clear that, if the Soviet Union had sought a regional basis for the 
validation of its coercive policies in Eastern Europe and if the United States 
Government was eager to oppose these policies on legal grounds, then 
Chayes, as Legal Adviser, would have produced a legal denunciation based 
on the Charter’s prohibition on non-defensive uses of force. In other words, 
international law serves to generate arguments in support of foreign policy 
postures, and the policy adequacy of a given action has to be assessed by 
criteria other than law—did it work? Was it repudiated by international 
or regional organsP Will it be respected as a basis for national action in 
the future? Does it commend itself as a constructive initiative to men of 


7 Wright, “The Cuban‘ Quarantine,” ibid. 9-10, at 9. 

8 Ibid., at 10; by implication also Professor Wright rejected the claim of regionalist 
prerogatives relied upon by Abram Chayes. 

® Professor Chayes developed his position on legal prerogatives more fully in “Law 
and the Quarantine of Cuba,” 41 Foreign Affairs 550 (July, 1963), and “The Legal Case 
for U.S. Action on Cuba,” 47 Dept. of State Bulletin 763 (1962). 
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reason, stature, and good will??® Unlike Quincy Wright, Chayes regards 
the relevance of the Charter as problematic to specific undertakings: 


The normative provisions of the Charter are expressed in general lan- 
guage. Their content is not self-evident or immanent in the words 
themselves . . . Content and meaning are built up by accumulating 
experience, by developing public attitudes, and by the action of po- 
litical bodies and other organs charged with the vindication of the 
norms.” 4 


On a more jurisprudential level, Chayes felt that discussion of the central 
issue “Was the quarantine legal?” was “bound io elicit over-generalized 
and useless answers.” He instead applauded the tendency of American 
lawyers “to think of norms only in relation to remedy,” which serves “to 
refine, focus, narrow, and ripen questions so that they can be raised and 
decided within a professional framework, by professional techniques, and, 
more important, with due regard for the limitations of law as an instrument 
of social order and control.” 1? And in this sense, the rôle of law involves 
shaping policy in a variety of ways, to quote Chayes once more: “For in- 
stance, broad legal notions, such as the principle of least possible use of 
force, were obviously among important considerations which argued for the 
quarantine rather than more drastic measures.” ° I have quoted Chayes 
at some length to develop some aspects of a position in American legal 
thinking, which he well exemplified, which has tended to exert much more 
influence in the United States than the approach to law and force that I 
have attributed to Quincy Wright."* 

Why is this the case? 

—Chayes’ view dissolves the tension between the international lawyer 
qua scientific scholar and international lawyer qua citizen, or even more, 
qua public servant; +5 

—Chayes’ view permits the international lawyer to conceive of the rele- 
vance of international Jaw to policy in a more realistic way, as marginal and 
implementing rather than as decisive, and therefore avoids a widespread 
tendency within American society and elsewhere to dismiss international 
law altogether because governments violate it whenever vital interests are 
at stake; 


10 Professor Chayes makes no distinction, it seems, between the communication of 
claims to act in specified ways and the assessment of the legal status of these claims in 
terms of norms of restraint. What assessment is possible involves the effects of policy 
on the objectives of law (e.g., minimization of violence, maintenance of freedom of the 
high seas, discouragement of aggression, etc.), but not the policy itself. 

11 Chayes, “Remarks,” note 6 above, at 13. 

12 Ibid., at 11-12. 13 Ibid., at 11. 

14 Of course, the basis of this influence is an over-all view of the relation between law 
and change that has prevailed in the United States, especially with regard to the dis- 
cretion available to judicial decision-makers. The “openness” of the law in other de- 
cisional settings is a natural sequel. 

15 There is, of course, a strong psychological impulse to harmonize these distinct rôles 
played by an international lawyer. 
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—Chayes’ view concentrates on the policy nexus, the process of decision 
by government leaders, and therefore avoids the static bias of detached 
judgment; 

—Chayes’ view, however unintentionally, serves the interests of a prin- 
cipal government such as the United States, which relies on its military 
power to sustain its dominant position in world affairs and wants to have 
maximum discretion to use force without altogether renouncing its claims 
to idealism. | 

What are the costs of rejecting Quincy Wright’s approach to these matters? 

—International law tends to be diminished in its capacity to enable 
judgment of the legal status of controversial government action; 

—International law tends to become politicized by its primary presenta- 
tion as a means for implementing government policy and the international 
lawyer becomes a servant of the prince rather than his independent auditor; 

—Restraints on the use of force in international life tend to be weakened 
as a government can always find some legal reasons to accompany claims 
to act and, therefore, the whole struggle to confine force to circumstances 
of defensive necessity is severely curtailed. 

It was Quincy Wright’s view that the best course of action, on almost 
every occasion involving the use of force, involved respect for the Charter 
prohibitions: 


. . . law itself, by formulating rules of order and principles of justice, 
can be a powerful aid to statesmen and others who wish a peaceful 
world, in which fair competition in ways of life, forms of government, 
and systems of thought and economy can make for human progress." 


Professor Wright also regarded the meaning of the Charter as “fairly clear” 
despite the generality of the norms and the failure of the United Nations 
(or other legal bodies) to reach an agreed definition? In this sense, 
Quincy Wright is affirming the capacity and duty of the international lawyer 
to answer the big question (is the quarantine legal?) that Chayes dismisses 
with cultivated disdain. In essence, Wright stands for the view that inter- 
national law is more significant if it stresses its relevance to realms of order 
rather than to realms of action. 

At that same Panel meeting, Dean Acheson posited an extreme disjunction 
of the relationship between law and policy as it applied to the Cuban 
missile crisis: 

I must conclude that the propriety of the Cuban quarantine is not a 
legal issue. The power, position and prestige of the United States had 
been challenged by another state; and law simply does not deal with 


such questions of ultimate power—-power that comes close to the sources 
of sovereignty.76 


16 Wright, The Role of Law in the Elimination of War 43 (Manchester, Manchester 
University Press, 1961). 

17 Ibid., at 64. 

18 Acheson, “Remarks,” note 6 above, 13-15, at 14; a perceptive critical discussion of 
the Acheson position is found in Henkin, How Nations Behave 251-271 (New York, 
Praeger, 1968). 
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With this single rhetorical flourish, Acheson’ -virtually nullifies the entire 
Charter enterprise, and confirms as fact and precept the discretionary basis 
of the use of force in world affairs. Mr. Acheson was most candid in saying 
that he 


would be surprised if practical men, trained in legal history and thought, 
had devised and brought to a state of general acceptance a principle 
condemnatory of an action so essential to the continuation of pre-eminent 
power as that taken by the United States last October. . . . No law can 
destroy the state creating the law. The survival of states is not a 
matter of law.?° 


We are never told by Mr. Acheson why the survival of the United States 
was threatened by the prospect of missile deployments in Cuba, and so the 
invocation of a survival context is itself a matter for unilateral appreciation. 
We are never told, a reality to which Quincy Wright was always attuned, 
what are the reciprocal implications of such an approach (when an inter- 
diction claim is invoked by a rival on the basis of its images of survival 
rather than by ourselves). Quincy Wright was keenly aware of the extent 
to which world tensions and conflict arise out of contradictory appreciations 
of reality that result from distorted perceptions of ideological predisposi- 
tions.” ‘This awareness made him deeply suspicious of self-serving rhetoric 
of the sort relied upon by statesmen justifying force and for the imperative 
need to posit and support clear rules of order, even if some. sacrifice in the 
pursuit of justice took place. More specifically, Professor Wright pointed 
out to the audience that Nikita Khrushchev, the Soviet Premier at the time, 
had stated that the deployment of Soviet missiles in Cuba had a purely 
defensive intent, being deployed against threats and plans for attack 
originating in the United States.” 

Certainly one of the most fundamental policy issues of the day involves 
the choice among these three legal positions on the status of national claims 
to use force in international affairs: J-—~Quincy Wright: claims are subject to 
sufficiently clear legal guidelines that should be adhered to by all govern- 
ments on all occasions; H—Abram Chayes: claims are subject to secondary 
legal guidelines that help limit national uses of force and minimize disrup- 
tive effects on world order; [1]—Dean Acheson: claims are subject only to 
extra-legal considerations of prudence and conscience. 

The choice of position and rationale remains one of the central issues 
confronting international lawyers at the present time. It may be that the 
most compelling position is midway between I and II involving a general 
presumption of clear guidelines, rebuttable by a context of exceptional cir- 
cumstances that make the dominant recourse to force serve “defensive” or 
“humanitarian” purposes. My own shift in recent years from adherence to 
I to a position midway between I and II arises from a consideration of the 


19 Ibid. 

20 See, e.g., Boulding, The Image (Ann Arbor, University of Michigan Press, 1956); 
White, Nobody Wanted War: Misperception in Vietnam and Other Wars (New York, 
Anchor Books, rev. ed., 1970). 

21 Note 6 above, at 16; see also comments on p. 17. 
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Israeli position in the Middle East war of 1967 and the Indian position in 
relation to the Indo-Pakistan war of 1971.2? In both instances position I 
tends to induce an inference of illegality, whereas the claim to use force 
seems justified by reference to a variety of objective features of the context: 
major provocation, justifiable necessity, consequential harm of inaction. In 
adopting a position I/II it is important to exclude ideological factors asso- 
ciated with normative preferences of the claimant government; as such, the 
sort of claims made by the United Sates in the Dominican Republic in 
1965 or the Soviet Union in Czechoslovakia in 1968 were not of a character 
that could overcome the presumption of illegality associated with the use 
of force across an international boundary.’ In my view, to clarify position 
I/II it will be necessary to specify, to the extent possible, the contextual 
factors that overcome the presumption of illegality and create the legal basis 
for recourse.2* These factors would then provide guidelines for planning and 
judging governmental action. 

To further clarify position I/II it would also be necessary to relate the 
claim to act with the process of its implesmentation.”"5 In this second context 
of decision and judgment relevant considerations include proportionality, 
minimum use of force necessary to acheve legitimate objectives, adherence 
to conduct rules and standards embodied in the laws of war, limitation of 
claims to the correction of abuses and deference to international procedures. 

We need a carefully delineated view, in accordance with the ideas set 
forward in the last two paragraphs, of position I/II. Two things are to be 
noted relevant to Quincy Wright’s contributions: first, that position I/II is 
really a deviation from position I, as most clearly set forth in his work, 


22 My shift in position relates only to initiation of border-crossing war by striking the 
first blow. Such temporal priority does not, I am now convinced, provide an adequate 
test of aggression. The adoption of a qualified contextual approach on initiation of 
war does not imply the extension of this approach to the legal status of territories ac- 
quired by force, or to the permissibility of retaining such territories. 

23 For a useful appreciation of the tendency by rival super-Powers to erode Charter 
prohibitions on the use of force, see Franck, “Who Killed Article 2(4)?”, 64 AJ.LL. 
809 (1970). 

24 Among the important efforts to specify or avoid contextual factors are Bowett, Self- 
Defence in International Law (Manchester, Manchester University Press, 1958); Brown- 
lie, International Law and the Use of Force bv States (Oxfard, Oxford University Press, 
1963); McDougal and Feliciano, Law and Minimum World Public Order (New Haven, 
Yale University Press, 1961): J. Stone, Aggression and World Order (Berkeley, Univer- 
sity of California Press, 1958). 

25 I would differentiate between four principal phases on the international force con- 
tinuum relevant for legal analysis: 


I H IH IV 
Recourses Conduct and Termination Assessment of 
and Execution of of Violence Responsibility 
Threats Claim and Punishment 


Each of these phases could be analyzed in relation to the three main positions taken by 
the quarantine panelists, 
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rather than a compromise between I and II;?* second, that the essential 
feature of position I/II is to accept position I as the standard basis of 
guidance and judgment; the orientation of position II becomes operative 
only when exceptional features of the context specified in advance over- 
come the presumption of illegality attaching to the initiating user of inter- 
national force. 


IH. Second-Order Constraints 


Professor Wright’s views on recourse to force were complemented by a 
very clear and consistent analysis of what international law contributed in 
the peacekeeping context when war was under way. He set forth these 
views in an important article published in this Journau in 1935, and 
reiterated them in numerous contexts, perhaps with most impact in his 
article “The Prevention of Aggression.” 27 

The essence of Quincy Wright's position was to clarify the League’s notion 
that the aggressor was the actor that refused to stop fighting and to obey the 
provisional measures enacted by community organs. He was advancing 
an interpretation of the League Covenant as clarified by League practice 
in conflict situations. In these situations the fundamental test of aggression 
is the acceptance by the parties of a proposal for armistice, or as it is now 
generally called, cease-fire. The government that refuses to accede to the 
armistice proposal becomes the aggressor, independently of responsibility for 
initiating hostilities in the first instance. Wright pointed out that this effort 
to restore peace had been successful in several League cases: “. .. the 
Greco-Bulgarian affair of 1926, the Shanghai affair of 1932, and the Leticia 
affair of 1932.” Specifically, “an invitation to both parties to stop fighting 
. . . resulted in a suspension of hostilities and an eventual pacific settle- 
ment of the controversy.” 78 In Manchuria and the Chaco cases, the League 
approach had failed, but Wright persuasively discounts these instances. 
Wright's endorsement of this cease-fire approach is based on its operational 
clarity. As he puts it, 


It is seldom difficult to determine whether armed force is actually being 
employed. It also is not difficult to determine whether the proposed 
armistice has been accepted, and, in case an impartial commission has 
been dispatched to the spot, whether it is being observed.” 


In a sense, one is dealing with functionally distinct issues: confining recourse 
to war within legal boundaries; assuring termination of ongoing hostilities.*° 


26 This assertion intends to emphasize the clarity of the prohibition (Position I) that 
can be qualified only by sustaining the burden to establish exceptional qualifying cir- 
cumstances. Therefore Position I/II is defined exclusively by reference to I, and does 
not attempt to take contextual factors routinely into account as an offset to the clarity of 
the Charter prohibitions on threats or uses of force. 

27 “The Concept of Aggression in International Law,” 29 A.J.LL. 373 (1935); “The 
Prevention of Aggression,” 50 ibid. 514 (1956). 

28 Note 27 above, 29 A.J.LL. 373, 389 (1935). 29 Ibid., at 391. 

80 Quincy Wright also acknowledges a third category of concerns involving the assess- 
_ment of responsibility for a wrongful use of international force. 
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Quincy Wright makes it clear that the effectiveness of the cease-fire 
approach depends on a rapid crystallization of an armistice proposal by the 
League. In Wright’s view the speed of issuance assures that the momentum 
-of war will not have proceeded so far as to give one of the parties a major 
stake in continuing with it or securing the fruits of military success already 
achieved. There are, according to Wright, several elements of obtaining 
rapid results: an agreed definition of aggression that commands widespread 
respect; a set of notions that combines cease-fire with measures promoting 
its observance, including a line of separation and the provision of a super- 
visory presence.** 

In the Charter context, Wright accepts the notion of collective security on 
behalf of the victim of aggression as more fundamental than it was in the 
League context. ‘Therefore, more stress is placed on identifying which 
side is the aggressor as the basis of response in the face of ensuing hostilities. 
For Wright, even without the political fisscres that emerged after World 
War II, the Charter approach could not be applied effectively and authorita- 
tively without a clear definition of aggression that was acceptable to and 
taken seriously by principal governments. However, Professor Wright 
notes that the idea of provisional measures has been carried forward in 
Article 40 of the Charter, and in a number of instances of ensuing conflict 
the Security Council and General Assembly have suspended judgment on 
responsibility for recourse in order to mobilize a consensus as to provisional 
measures relating to cease-fire and withdrawal from occupied territory.* 

It is Wright’s view that “the value of such measures . . . depends upon 
the speed with which they are applied.” He goes on to observe that 


Clearly, if hostilities have resulted in considerable changes in the 
de facto possession of territory . . . @ cease-fire order based upon 
the territorial situation before hostilities, might be difficult to enforce. 
Thus, the justice and effectiveness of provisional measures depends 
upon the speed with which they are ordered. They should be issued 
before hostilities have changed the situation.** 


Again we have here a clear position on the problem of second-order con- 
straints where there is no consensus as to responsibility for initiating hos- 
tilities, either for reasons of confused facts, perceptions or interests. Pro- 
fessor Wright, therefore, accepts the difficulty of applying even an agreed 
definition of aggression “during active hosczilities” and suggests that “it 
appears to be wise, as indeed the experience of the League and the United 
Nations suggests, to utilize a simpler test of aggression dependent upon 


31 Ibid., at 395. 

82 Note 27 above, 50 AJ.LL. 514, 519 (1956) (“.. a suitable definition of aggres- 
sion seems central in the entire work of the United Nations.”). Cf. recent concerns of 
comparable character from most diverse sources: Ferenez, “Defining Aggression as a 
Means to Peace” (pamphlet) (New York, B’nai RB’rith International Council, 1972); 
idem, above, p. 491; Chkhikvadze and Bogdanov, “Who is Hindering Progress in the 
Definition of Aggression,” International Affairs 22 (Oct. 1971). 

83 Note 27 above, 50 A.J.LL. 514, 530 (1956). 

84 Ibid. 
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response to ‘provisional measures. ” °° Thus India became the aggressor 
after it failed to adhere to the General Assembly resolution calling for an 
immediate cease-fire and withdrawal from occupied Pakistani territory; 
similarly, Israel in relation to the cease-fire resolution issued in the course 
of the 1967 war.*¢ 

Wright’s views on cease-fire follow from according the maintenance of 
peace absolute primacy as a world order value. As I have indicated in dis- 
cussing recourse norms, position I/II acknowledges the possibility of legal 
recourse to war under carefully defined exceptional circumstances. There- 
fore, a claimant government might be entitled to use force until it has ac- 
complished its mission, and the international community might be obliged to 
shape provisional measures accordingly. But suppose there is a conflict 
between adherence to position I by the voting majorities in the political 
organs of the United Nations and adherence to position I/II by the claimant 
government? Or suppose the relevant consensus in the Security Council or 
the General Assembly rejects the contention that recourse to force is justified 
by the exceptional circumstances? Or suppose that the political organs 
fail to act rapidly in accordance with Professor Wright's stress on this 
element of effective provisional measures? 37 

As with issues of recourse, the basic need is for a fundamental position, 
such as that initially evolved by Professor Wright in relation to League 
norms and practice, softened by guidelines identifying exceptional circum- 
stances. It is not at all clear that, if the claim to use force qualifies under 
position I/II, it is necessarily desirable to obtain a rapid call for provisional 
measures or to ignore the need to rectify manifest abuse of a flagrant char- 
acter. For instance, if the recourse to force is based in large part on an 
effort to prevent genocide or to relieve national territory from a burden of 
extreme provocation, then the reason for recourse needs to be embodied in 
the substance of the call for cease-fire.5® In this sense, the emphasis on 
speed may be too mechanical or, put differently, speed of action may be 


35 Ibid. 

86 There are obvious difficulties that arise from the employment of diverse tests of 
aggression. For instance, India and Israel are “aggressor” states in relation to pro- 
visional measures, -but not in relation to the initiation of hostilities. There is also the 
question as to whether on each occasion of armed conflict at least one actor is respon- 
sible for its initiation. Put more concretely, does it follow from sustaining the burden 
of exceptional circumstances to overcome Charter prohibitions that the other side is 
guilty of aggression? By upholding Israel’s recourse to force first in 1967 is one neces- 
sarily suggesting that the Arab governments were guilty of prior aggression? This is a 
difficult problem area that requires detailed analysis. 

87 Clearly, the effectiveness and authoritativeness of U.N. initiatives are an important 
dimension in the over-all assessment of national behavior. Deference to third-party 
procedures depends, in all social orders, on their capacity to implement their decisions 
and the degree to which these decisions generate respect. ‘The transition from a self- 
help to a police system depends heavily on such considerations, especially if the tran- 
sition is accomplished contractually by voluntary action. 

38 In this respect I think it is important to move beyond a mechanical view of “peace 
at any price” to take account of extreme justice considerations. Important insight into 
this complexity is to be found in the works of Stone and McDougal-Feliciano cited in 
note 24 above. 
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relevant only in those situations in which the presumption of invalidity at- 
taching to a claim to initiate or use force is not overcome nor is there present 
a practical basis for organizing an effective form of collective security. That 
is, the approach to provisional measures urged by Professor Wright seems 
best conceived of as a third-order constraint: first-order constraints—preven- 
tion; second-order constraints—indulgence of limited claim to use or 
threaten force or collective security on behalf of victim of invalid claim 
to use or threaten force; third-order constraints—provisional measures to 
restore peace as quickly as possible. 


IN. Concluding Comment 


Professor Wright’s views on these issues will have an enduring relevance 
for international lawyers concerned with the central war/peace issues. His 
approach to these issues combined the technical virtuosity of a master crafts- 
man with the essential clarity of a consistent jurisprudential orientation. 
Professor Wright’s blend of wisdom and jurisprudence led in the direction 
of formulating clear tests easily applied both to stop wars from starting and 
to keep them from continuing. It remains controversial among international 
lawyers as to whether this is an acceptable interpretation of either what the 
law is or what it ought to be. As I have indicated, my position on the 
continuum of approaches to these problems is closer to the textualist than 
contextualist, but intermediate to the extent of allowing exceptional recourse 
to context so as to overcome textual presumptions.* 

I hope it is clear that my partial disagreement with Professor Wright's 
views on these crucial matters is entirely consistent with my admiration for 
his contributions as a scholar and an activist. Part of Quincy Wright's 
greatness certainly involved his passionate commitment to serious dialogue, 
a steady preference for discussion and response over passive and mechanical 
assent. 

As an activist, Quincy Wright symbolized an exemplary tradition by the 
extent to which he believed that his own government would serve its own 
interests best by respecting the emerging law governing recourse to force. 
His early opposition to the American involvement in the Viet-Nam war on 
legal grounds seems vindicated even by reference to the most parochial con- 
ceptions of national interests. It was Quincy Wright's most profound 


3% Position I needs to be more explicitly linked to certain minimum conditions of order 
within the international system, including peacekeeping capacities and impartial de- 
cision-making by the political organs of the United Nations. The non-fulfillment of 
Charter expectations in Chapter VII certainly has some bearing on the interpretation of 
rights and duties under Arts. 2(3), 2(4), 33, 51, 54, and so on. The Charter’s ap- 
proach to the control of war was to a certain extent organic, and the failure of a part 
means the alteration of the status of other parts. Certainly, this is one type of answer, 
not by any means the only satisfactory one, to Professor Franck’s question about who 
killed Art. 2(4), 

40 Quincy Wright was an original member in late 1966 of the Consultative Council of 
the Lawyers’ Committee on American Policy Towards Vietnam and took a character- 
istically active and significant rôle in the work of this Council that has used its scholarly 
resources and stature to oppose the American involvement in the Viet-Nam war on legal 
grounds, 
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belief that guidelines provided by international law were both clear and 
wise enough for all governments to follow. It may yet be that the cause 
of peace depends on converting Quincy Wrights vision and scholarly work 
into operative codes of bureaucratic behavior around the world. In any 
event, we will need to take account of Quincy Wright’s work at every step 
of the long and arduous path leading to the creation of a peaceful and 
just system of world order, and if we should get there, we will look back 
upon Quincy Wright's achievement with even greater gratitude and rever- 
ence than is now possible. 
Ricaarp A. FALK 


POLITICAL REFUGEES AND THE UNITED STATES LMMIGRATION LAWS: 
FURTHER DEVELOPMENTS 


Fear of “persecution on account of race, religion, or political opinion” in 
the state of destination may be advanced by an alien as ground for an ap- 
plication for the temporary withholding of his deportation from the United 
States.* The burden of proof is on the alien.? The Attorney Generaľs de- 
cision to withhold deportation is discretionary and may be based upon in- 
formation which is not of record.’ On the face of it, then, Section 243(h) 
of the Immigration and Nationality Act of 1952 as amended affords only a 
tenuous grip on political asylum to the soi-disant political refugee who, 
having entered the United States legally or illegally, becomes subject to 
deportation proceedings.* 

In 1965 Congress substituted “persecution on account of race, religion, or 
political opinion” for “physical persecution,” the original phraseology of 
Section 243(h), with a view to making this protective device, which was 
one of the few concessions to political refugees in the 1952 Act, more re- 
alistically available to those who needed such relief. Implicit in this 1965 . 
amendment was the objective of mitigating the rigorous interpretation of 
Section 243(h) which had developed in both administrative and judicial 
practice between 1952 and 1965. Cases reported between 1965 and 1968 
in which Section 243(h) was invoked indicated that the amendment had 
had little immediate impact upon the previous trend in interpretation.® 


1“The Attorney General is authorized to withhold deportation of any alien within the 
United States to any country in which in his opinion the alien would be subject to 
persecution on account of race, religion, or political opinion and for such period of time 
as he deems to be necessary for such reason.” Sec. 243(h), 66 Stat. 163, 214 (1952), 
8 U.S.C, §1253(h), as amended by §11(£), 79 Stat. 911, 918 (1965). 

28 C.F.R. §242.17(c). 3 Ibid. 

*See §241(a), 8 U.S.C. §1251(a), for classes of aliens who may be deported. 
Refugees who come into the United States under parole (§212(d)(5), 8 U.S.C. 
§1182(d)(5))} or conditional entry (§203(a)(7), 8 U.S.C. §1153(a)(7)) are subject 
to exclusion and may not apply for relief under §243(h). 

5 The background of this legislation is briefly described in A. E. Evans, “The Political 
Refugee in United States Immigration Law and Practice,” 3 The International Lawyer 
204 (1969). 

6 See A. E. Evans, “Political Refugees and the United States Immigration Laws: A 
Case Note,” 62 A.J.IL.L. 921 (1968). 
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With the passage of three more years, a period in which the United States 
has become a party to the 1967 Protocol Relating to the Status of Refugees,’ 
and underscored by the lamentable Xudirka incident leading to the “Gen- 
eral Policy for Dealing with Requests for Asylum by Foreign Nationals,” 
issued on January 4, 1972, it may be asked whether any change is discern- 
ible in recent administrative and judicial interpretations of Section 243(h). 
The present comment is based upon forty-four cases, consisting of nine pub- 
lished decisions of the Board of Immigration Appeals, seventeen unpub- 
lished decisions of the Board, and eighteen reported decisions of Federal 
Courts of Appeals. 


1. Grounds for Invoking Section 243(h) 


Most of the aliens party to these fcrty-four cases had entered the United 
States as visitors for pleasure or business, exchange students, passengers in 
transit, or as crewmen and had become deportable because they had over- 
stayed their visas or, in the case of crewmen, temporary landing permits.’ 
Five had been admitted as employees of foreign governments or as foreign 
military trainees and had refused to leave this country at the termination of 
their particular missions. Another six had entered illegally, having con- 
cealed prior criminal records or their membership in foreign Communist 
parties or having entered “without inspection.”*° One was charged with 
being deportable on grounds of having been convicted in the United States 
of two unrelated offenses involving moral turpitude.** 

Application for discretionary relief under Section 243(h) must be made 
during the hearing on deportability.* In the course of these proceedings 
the alien is informed that he may “designate” the destination to which he 
wishes to go if he is found to be deportable. At the same time, the spe- 
cial inquiry officer, who conducts the hearing, will “specify” one or more 
alternative destinations for use in the event that the alien is unwilling to 
make a choice or that the state of the alien’s choice refuses to accept him 
or delays notification of its acceptance beyond the date fixed for deporta- 


719 U.S. Treaties 6223, T.LAS., No. 6577; 63 AJIL. 385 (1969). The treaty 
entered into force for the United States on Nov. 1, 1968. 

8 See C, R. Mann, “Asylum Denied: The Vigilant Incident,” 23 Naval War College 
Review 4 (1971); L. F. E. Goldie, “Legal Aspects of the Refusal of Asylum by U.S. 
Coast Guard on 23 November 1970,” ibid. 32; J. N. Washburn, “Revelations of the 
Lithuanian Defector Episode of November 23, 1970,” 6 The International Lawyer 1 
(1972); U.S. House of Representatives, Committee on Foreign Affairs, Hearings before 
Subcommittee on State Department Organization and Foreign Operations, “Attempted 
Defection by Lithuanian Seaman Simas Kudirka,” 91st Cong., 2d Sess. (1970). The 
Department’s “General Policy” appears at 66 Dept. of State Bulletin 124 (1972) and is 
reprinted below at p. 615. 

® Sec. 241(a)(9), 8 U.S.C. §1251(a)(9); §252(c), 8 U.S.C. -§1282(c); §101{a)(15) 
(C), 8 U.S.C, §1101(a)(15)(C). 

10 Sec. 212(a)(28), 8 U.S.C. §1182(a)(28); §212(a)(9)(10), 8 U.S.C. §1182(a) 
(9)(10); §241(a)(1)(2)(6), 8 U.S.C. §1651(a)(1)(2)(6)., 

11 Sec, 241(a)(4), 8 U.S.C. §1251(a) (4). 

128 C.F.R. §242.17(d). It does not “constitute a concession of alienage or deport- 
ability. . . .” Ibid. 

13 Sec, 243(a), 8 U.S.C. §12538(a); 8 C.E.R. §244.1, 
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tion.1* The alien’s application for temporary withholding of deportation 
applies to the destination “specified” by the special inquiry officer. 

The reasons for such applications advanced by the respondents in the 
forty-four cases under examination have encompassed a broad spectrum of 
concern, ranging from the individual’s general disapproval of the regime in 
the state of destination to a substantial personal history of political harass- 
ment in such country. Respondents have sought to avoid being returned 
to twenty states as politically disparate as Canada and Yugoslavia.1® Of the 
three grounds for persecution provided in Section 243(h), race was not 
submitted by any of the respondents. In four cases respondents antici- 
pated persecution because of their religious beliefs.17 The prospect of some 
kind of political oppression formed the basis of the applications in the bulk 
of the cases. | | 

In thirteen cases the aliens submitted that they anticipated persecution 
for their “political beliefs,” which allegedly did not accord with those of the 
government in power in the state of destination or, alternatively, that they 
personally disliked such government as differentiated from actively: oppos- 
ing it2® A variation on this plea was offered in the form of an objection to 


14 Sec, 243(a), 8 U.S.C. §1253(a); 8 C.F.R. §242.17(c). The choices are as follows 
“without necessarily giving any priority or preference because of their order. .. : 

(1) to the country from which such alien jast entered the United States; 

(2) to the country in which is located the foreign port at which such alien embarked 
for the United States or for foreign contiguous territory; 

(3) to the country in which he was born; 

(4) to the country in which the place of his birth is situated at the time he is 
ordered deported; 

(5) to any country in which he resided prior to entering the country from which he 
entered the United States; 

(6) to the country which had sovereignty over the birthplace of the alien at the time 
of his birth; or 

(7) if deportation to any of the foregoing places or countries is impracticable, inad- 
visable, or impossible, then to any country which is willing to accept such alien into 
its territory.” Sec. 243(a)(1)-(7), 8 U.S.C. §1253(a)—(7). 

158 C.F.R. §242.17(c). In Matter of Sagasti, the Board of Immigration Appeals 
suggested that the “better practice” might be to ask the alien whether he wished to 
apply for §243(h) relief relative to any country, whether his choice or the special inquiry 
officers. Interim Decisions of the Board of Immigration Appeals, No. 2100 (1971) 
(cited henceforth as Int. Dec. No.). 

16 Canada (1 case), Cuba (1), Czechoslovakia (1), Dominican Republic (1), France 
(1), Haiti (7), Hong Kong (3), Hungary (2), Israel (2), Iran (5), Jordan (3), 
Libya (1), Poland (4), South Korea (1), Spain (1), Tahiti (1), Taiwan (3), Uruguay 
(1), Viet-Nam (1), Yugoslavia (3). 

17 Sadeghzadeh v. Immigration and Naturalization Service, 393 F.2d 894 (Tth Cir., 
1968) (Christian convert in Iran); Siu Fung Luk v. Rosenberg, 409 F.2d 555 (9th 
Cir., 1969), rehearing denied (1969), cert. dismissed, 396 U.S. 801 (1969) (Roman 
Catholic in Hong Kong); Kerkai v. Immigration and Naturalization Service, 418 F.2d 
217 (3d Cir., 1969), cert. denied, 397 U.S. 1067 (1970) (Roman Catholic in Hungary); 
Matter of Cha, Board of Immigration Appeals, No. A-14100755 (1971, unpublished) 
(Christian convert in South Korea) (unpublished decisions cited henceforth by file 
number). 3 

18 Matter of Latif, No. A-17754547 (1968) (objected to Israel’s control of home area); 
Muskardin v. Immigation and Naturalization Service, 415 F.2d 865 (2d Cir., 1969) 
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the climate of anti-intellectualism in the state of destination or to the in- 
hibition of freedom of expression in such country.’® In ten cases aliens 
argued that they had been harassed because of their political activities prior 
to leaving their countries and could expect a resumption of this treatment 
upon their return either in the form of political repression or the imposition 
of economic disadvantage.’ One respondent submitted that his family re- 
lationship to the leader of the opposition in a well-known police state, to- 
gether with his record of having had to bribe his way out of the country, 
would be to his disadvantage if he returned to that state.** In four cases 
it was argued that the government of the state of destination was unable to 
control terrorist activity, mob violence, politically inspired riots, or the ac- 
tivities of a Communist underground, so that if respondents had to return 
to such states they would be in fear of their lives from such elements.” 
Respondents in seven cases advanced their activities in the United States as 
grounds for fear of potential political persecution in the state of destina- 
tion. They argued that their membership in student groups opposed to the 
foreign state or their overt criticism of such state would be noted to their 
detriment in the state of destination.2* The prospects of prosecution on 
criminal charges were offered as grounds for potential political persecution 
in such countries as France, Taiwan, Viet-Nam, South Korea, Hungary, and 
Poland. Three respondents faced the prospect of serving prison sentences 
of eight months to one year for defection from Czechoslovakia, a charge 
upon which each had been convicted in absentia.” 


2. The Problem of Standard of Proof 


It is one thing to put forward a claim of fear of persecution, but quite an- 
other thing to carry the “burden of satisfying the special inquiry officer” 2° 
of the credibility of such fear in the face of the established policy of the 


(disliked regime in Yugoslavia); Gena v. Immigration and Naturalization Service, 424 
F.2d 227 (5th Cir., 1970), rehearing denied (1970) (politically opposed to regime in 
Haiti). 

19 Matter of Rosas, No. A-17597060, A-17588606 (1969) (Uruguay); Matter of Sur- 
zycki, Int. Dec. No. 1972 (1969) (Poland). 

20 E.g., Kerkai vo. Immigration and Naturalization Service, cited note 17 above (eco- 
nomic harassment in Hungary); Kovac v. Immigration and Naturalization Service, 407 
F.2d 102 (9th Cir., 1969), 63 AJ.LL. 823 (1969) (pclitical harassment in Yugoslavia). 

21 Matter of Fouche, No. A-17572638 (1969). 

22 Matter of Cusiac, No. A-19050882 (1970) (Canada); Rosa v. Immigration and 
Naturalization Service, 440 F.2d 100 (1st Cir., 1971) (Dominican Republic); Matter of 
Lam, Int. Dec. No. 1854 (1968) (Hong Kong!; Sin Fung Luk v, Rosenberg, cited note 
17 above (Hong Kong). . 

23 E.g., Kasravi v, Immigration and Naturalization Service, 400 F.2d 675 (9th Cir., 
1968) (Iran); Hamad v. United States Immigration and Naturalization Service, 420 F.2d 
645 (D.C. Cir., 1969) (Jordan); Matter of Bielecki, No..A-13836799 (1970) (Poland). 

24 E.g, Matter of Luccarotti, No. A-14¢93850 (1968) (fugitive), pet: for habeas 
corpus denied (N.D. Ga., 1970, unpublished}; Matter of Thieu Van Ha, No. A-17028- 
599 (1969) (military desertion); Kerkai o. Immigration and Naturalization Service, 
cited note 17 above (overstayed exit permit). 

25 Matter of Janus and Janek, Int. Dec. No. 1900 (1968). 

268 C.F.R. §242.17(c). 
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Immigration and Naturalization Service that respondent must be able to 
offer “positive, conclusive or . . . persuasive reasons’ for his application 
under Section 243(h) and that discretionary withholding of deportation 
must be limited to cases “of clear probability of persecution of the particular 
individual petitioner.”?% These proceedings do not call for strict rules of 
evidence, but the Board has indicated that the respondent “should have a 
reasonable opportunity to develop his case.”** The most likely source of 
support for the claim lies in the testimony of the claimant himself, e.g., his 
“belief” that marriage to an American national would disqualify him for a 
position in the government of his country so that he would suffer economic 
disadvantage if returned there, or his assertion that it was “common knowl- 
edge” that his countrymen reviled Moslem converts to Christianity.2° On 
cross-examination, however, this type of evidence has broken down where, 
e.g., respondent admitted that he had not been politically active in the state 
of destination prior to departing for the United States or that he would not 
be interfered with in the state of destination if he refrained from expressing 
views which were unacceptable there. In regard to this latter argument, 
the Board of Immigration Appeals stated with some acerbity: 


There is no indication that the Congress enacted section 243(h) of 
the Act with a view of guaranteeing an alien freedom of speech in the 
country of his nativity, and if he is not afforded this by his government, 
then it could be considered that he was being persecuted. We do not 
interpret section 243(h) as covering this situation.** 


But respondent's testimony of his long-continued opposition to the regime 
in the state of destination would appear to be acceptable if it is specific, 
detailed, and “uncontroverted,” °? as opposed to a generalization that the 
alien disapproved of the regime. 

Obviously, the respondent’s testimony would have more weight if it could 
be supported by other evidence. Here, the credibility factor is inhibited 
for several reasons. The very fact that in almost all of these cases the re- 
spondent left his state of previous residence and proposed destination in 
compliance with official departure procedures, would suggest that his fear . 
of persecution was formulated in the United States with a view to avoiding 
deportation. Where respondent's presence in the United States is predi- 
cated upon a contractual commitment to return. to the state of departure, 
as in student exchange programs, his case for withholding is considerably 


27 Matter of Ashrafzadeh, No. A-13838010 (1968); Lena v. Immigration and Naturali- 
zation Service, 379 F.2d 536, 538 (7th Cir., 1967). 

28 Matter of Joseph, Int. Dec. No. 1923 (1968), 6; 8 C.F.R. §242.14. 
edge” that his countrymen reviled Moslem converts to Christianity.22 On 

28 Matter of Tayeb, Int. Dee. No. 1865 (1968); Sadeghzadeh v. Immigration and 
Naturalization Service, cited note 17 above. 

30 Sadeghzadeh v. Immigration and Naturalization Service, loc. cit. note 17; Gena v. 
Immigration and Naturalization Service, cited note 18 above; Matter of Tayeb, cited 
note 29 above. 

81 Matter of Surzycki, loc. cit. note 19 above, at 3. 

82 Cf. Matter of Janus and Janek, loc. cit. note 25 above, at 10, with Muskardin v. 
Immigration and Naturalization Service, cited note 18 above; Berdo v. Immigration and 
Naturalization Service, 432 F.2d 824, 845 (6th Cir., 1970). 
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weakened. Apart from these handicaps, there is the difficulty of getting 
supportive evidence. The testimony of witnesses who are fellow refugees 
from the same country may be impeached by the fact of their having come 
to the United States before the respondent, so that their information about 
the political climate in that state is often no more than hearsay or belief 
and no better than respondent’s.** Interestingly enough, the testimony of 
a witness who had fled Hungary in 1956 and was subsequently employed 
by an agency of the Federal Government as an expert on Hungarian crimi- 
nal law was disallowed by a special inquiry officer on the ground that the 
witness “felt a strong allegiance to respondent and counsel.” 3 It may be 
added that the Court of Appeals for the Sixth Circuit, finding this conclu- 
sion “incredible,” 25 reversed the order denying discretionary relief. An 
affidavit from a consul general of the state of proposed destination was 
found insufficient because it contained “hearsay or unsubstantiated conclu- 
sions.” 38 

Documentary proof would be a rore reliable source of support to the 
respondent.*” Usually, all that can be offered are newspaper articles or 
other ephemeral material. The existence of a law in the respondent’s 
state restricting travel abroad and carrying penalties for its violation would 
not be regarded by the Board as evidence supporting a plea to Section 
243(h) where the alien could not show political reasons for leaving the 
country or for refusing to return.*® But a court decree attesting to respon- 
dent’s conviction in absentia under Czech law for defection, together with 
an order for confiscation of his property, would be highly probative.* 
Prospective prosecution in the state of destination for such offenses as over- 
staying an exit permit or beyond the expiry date of a passport, for escaping 
from prison where respondent had been committed for a common crime, or 
even for military desertion * do not afford grounds per se for withholding 
deportation as a matter of settled policy of the Immigration and Naturaliza- 
tion Service. The alien would have to show that such prosecution would 


33 Sadeghzadeh v. Immigration and Naturalization Service, loc. cit. note 17 (witness 
in United States 17 years); Muskardin ». Immigration and Naturalization Service, loc. 
cit. note 18 (witness left Yugoslavia in 1940). 

84 Berdo o. Immigration and Naturalization Service, 432 F.2d 824, 834. 

36 Ibid. 835. 

86 Rosa v. Immigration and Naturalization Service, 440 F.2d 100 at 102. 

37 Matter of Tayeb, cited note 29 above (no documentary proof); Matter of Cha, cited 
note 17 above (documentary proof rarely available). 

38 Kasravi v. Immigration and Naturalization Service, cited note 23 above (volume of 
printed material); Shkukani v. Immigration and Naturalization Service, 435 F.2d 1378 
(8th Cir., 1971), cert. denied, 403 U.S. 920 (1971) (New York Times Magazine article). 

89 Matter of Janus and Janek, loc. cit. nate 25 above, at 15-16. 

40 Ibid. 6. 

41 Kerkai v, Immigration and Naturalization Service, cited note 17 above (overstayed 
exit permit); Matter of Frank, No. A-17040562 (1969) (expired passport); Matter of 
Luccarotti, cited note 24 above (fugitive offender); Cheng Fu Sheng v. United States 
Immigration and Naturalization Service, 400 F.2d 678 (9th Cir., 1968), cert. denied, 393 
U.S. 1054 (1969), with dissent by Douglas. J. (military offense). It may be noted with 
reference to Cheng Fu Sheng that this case had been under litigation since 1959. 
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also involve persecution for race, religion, or political opinion, an argument 
which was successful in Kovac v. Immigration and Naturalization Service, 
where the Court of Appeals for the Ninth Circuit found that a seaman 
would probably be subjected in Yugoslavia not only to prosecution for de- 
sertion of his ship but also to persecution for deserting in order to seek Po 
litical asylum in the United States.*? 

It is also a matter of settled policy that overt acts by the soi-disant refu- 
gee in the United States directed against the state of proposed destination 
and taking the form of membership in dissident political groups, publica- 
tion of critical statements, picketing consulates, and the like, do not consti- 
tute evidence that the respondent will be persecuted upon his return to 
that country. But where the individual's criticism of the home state had 
extended to statements to the Federal Bureau of Investigation, Radio Free 
Europe, and the Czech language press in the United States, then such ac- 
tivity would be good grounds for withholding deportation.** Similarly, 
where the alien defected in the United States while here on a cultural mis- 
sion for her own country, thus causing it embarrassment and expense (in 
this case the expense of disposing of several lions), there was little doubt as 
to the likelihood of persecution should the defector be returned to her home 
state.*° 

It is clear that the alien’s burden of proof is not easy to carry. This is 
particularly true where the alien makes a general plea of fear of persecu- 
tion for his political beliefs because of the nature of the regime in the state 
of destination or because of political conditions obtaining there. The Board 
in 1970, in a brief submitted to the Court of Appeals for the Sixth Circuit, 
sought to justify denial of relief under Section 243(h) to a Hungarian na- 
tional, after having previously granted it to two Czech nationals, on the 
ground that there had been a “gradual relaxation of restriction and harsh 
measures” in Hungary, whereas the “‘party line’ was stronger in Czecho- 
slovakia than in Hungary.” ** The court found this distinction to be “with- 
out merit” and reversed the Board’s decision.47 In 1968, the Board re- 
versed a special inquiry officer’s decision denying relief under Section 
243(h) to a Haitian national, who had a long record of political dissent in 
that country, on the ground that “[i]t is a matter of common knowledge and 
this Board takes administrative notice that conditions in Haiti have not im- 
proved to any extent since 1964,” + when the respondent came to the United 
States On the other hand, as it was pointed out by the petitioner in Hamad 


42 407 F.2d 102. 

43 E.g., Hosseinmardi v. Immigration and Naturalization Service, 391 F.2d 914 (9th 
Cir., 1968). 

44 Matter of Janus and Janek, Int. Dec. No. 1900 (1968) at 7-8. 

45 Matter of Komarnicka-Smieja, No. A-13399315 (1971). 

46 Berdo v. Immigration and Naturalization Service, 432 F.2d 824, 847, 

47 Ibid. 

48 Matter of Joseph, loc. cit. note 28, at 4. A plea that Communist riots in Hong 
Kong created an atmosphere which would endanger respondent was disallowed on the 
ground that the riots had occurred a year before the deportation hearing. Matter of 
Lam, cited note 22 above. 


y 


578 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 66 


v. Immigration and Naturalization Service, the fact that the Attorney Gen- 
eral is empowered not only to withhold deportation but to do so “for such 
period of time as he deems to be necessary for such reason,” would suggest 
that consideration should be given to political changes in a country after the 
departure of respondent and their prospective effect upon him if he should 
return there.* 

In assessing an aliens application for withholding of deportation under 
Section 243(h), neither the special irquiry officer nor the Board has to rely 
solely upon “common knowledge” about conditions in the state of proposed 
destination nor upon the aliens averments thereon. The record may be 
supplemented by a request by either agency to the Department of State 
for information relative to the credibility of the alien’s contention, if it has 
been advanced in a “nonfrivolous claim for relief under section 243(h). 
... 5° The request is channeled through the Visa Office to the appro- 
priate geographical desk and thence to the American Embassy in the state 
of proposed destination." The Embassy makes inquiries into the status 
or condition in that country of the ethnic, social, or political class or group 
in which the respondent claims membership and into the record, if any, of 
the alien himself in the country with a view to determining whether there 
is any potentiality for persecution within the terms of Section 243(h).™ 
This information is sent by the Department to the Board or the special in- 
quiry officer, whichever initiated the request.” It will be treated as con- 
fidential “if, in the opinion of the special inquiry officer or the Board, the 
disclosure of such information would be prejudicial to the interests of the 
United States.” ** By established Service practice, the respondent may not 
subpoena Department of State records relative to the country in question 


49 Cited note 23 above. Brief for Petitioner, 8. 

50 Sec. 243.3(b), Immigration and Naturalization Service. Operations Instructions 
(April 7, 1971). The Service has representatives abroad but apparently does not use 
them as a source of information in §243(h) proceedings. 

51 The Service has been sending such inquiries to the Department of State since 1963. 
1 C. Gordon and H. N. Rosenfield, Immig-ation Law and Procedure 5-130 (rev. ed., 
1970). There were about 45 such requests in 1971 regarding §243(h) applications. 
Information regarding procedure respecting these requests is based upon interviews with 
Charles Gordon, General Counsel, and I. A. Appleman, Appellate Trial Attorney, Im- 
migration and Naturalization Service, Oct. 27, 1971, and Hon. Barbara M. Watson, Ad- 
ministrator, Bureau of Security and Consular Affairs, Department of State, and Frederick 
Smith, Esq., Deputy Administrator, Bureau of Security and Consular Affairs, Jan. 20, 
1972. Opinions expressed are those of the author. 

52 E.g., Asghari v. Immigration and Naturalization Service, 396 F.2d 391 (9th Cir. 
1968). 

53 The Service seeks information about such matters as respondent’s family back- 
ground, education, occupation, military service, family ties at home and abroad, police 
record. Immigration and Naturalization Service, Operations Instructions, Appendix OI 
243.3 (rev. 1966-1967). 

548 C.F.R. §242.17(c). The record in the §243(h) proceedings may simply indicate 
that the Department “does not favor deportation” (Matter of Janus and Janek, loc. cit. 
note 25 above, at 12) or all or part of the text of the communication may be included. 
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nor cross-examine Department officers in the matter. Similarly, if a com- 
munication is sent to the Service from a representative of a foreign state in 
the United States, the respondent cannot pursue the source beyond the 
statement in the record.5* There is no obligation on the part of the Ser- 
vice to rely upon information from the Department in determining respon- 
dent’s prospects for persecution nor to accept its opinion as to the desir- 
ability of deportation, as the Department’s communication is advisory.* 
The evidentiary weight of the Department’s report can be overcome by 
testimony of witnesses or by other kinds of evidence; however, the De- 
partment’s information is obviously persuasive as to conditions in the state 
of proposed destination.5® Moreover, the Department can advance the con- 
sideration of foreign policy as a factor, arguing that withholding of de- 
portation under Section 243(h) could have “an adverse effect” upon United 
States relations with the respondent's state.°® 

Evidence based upon confidential information is obviously difficult for 
respondent to refute, and it could be said to work generally to the respon- 
dent’s disadvantage. Upon occasion, however, the Department of State’s 
report has worked to the respondent’s advantage. In Matter of Cha, re- 
spondent pleaded fear of persecution in South Korea because of his failure 
to return for military service as well as his subscribing to what he asserted 
were unpopular religious and political beliefs.°° The special inquiry officer 
denied his application for withholding of deportation on the grounds that 
respondent had “failed to sustain his burden of establishing the clear prob- 
ability that ‘he would be singled out as an individual by the government 
authorities [of South Korea] and:suffer persecution therefrom... 7” and 
that he had not shown any previous record of political activity in South 
Korea or political persecution there, leading to the conclusion that respon- 
dent’s application was “self-serving.”** The Board of Immigration Ap- 
peals rejected respondent’s claim to relief based on his fear of prosecution 
for violation of the South Korean compulsory military service law. But 
after respondent’s counsel in oral argument urged that the Department of 
State might be able to shed light on respondent’s contentions, the Board 


58 Hosseinmardi v. Immigration and Naturalization Service, cited note 43 (no inter- 
rogatories nor cross-examination); Matter of Vatel, No. A-14388287 (1968) (no sub- 
poenas of Department of State records). See also Matter of De Lucia, 11 Administra- 
tive Decisions under Immigration and Nationality Laws of the United States 565 (1966), 
affd. sub nom. De Lucia v. Immigration and Naturalization Service, 370 F.2d 305 (7th 
Cir., 1966), cert. denied, 368 U.S. 912 (1967). 

58 Matter of Thieu Van Ha, cited note 24 above (no subpoena to witnesses from Viet- 
Nam Embassy). 

5% Matter of Lee, Int. Dec. No, 1965 (1969). 

58 Cf, Kasravi v. Immigration and Naturalization Service, cited note 23 above, in 
which the Court of Appeals took the view that the Department’s letter was not per- 
suasive evidence and questioned the Department’s competence to comment on the re- 
spondent’s situation; but sustained the Board’s decision, based upon the Department's 
letter, on the ground that the court cannot substitute its judgment for that of the At- 
torney General. 

59 Matter of Tayeb, cited note 29 above; Matter of Lee, cited note 57 above. 

60 Matter of Cha, cited note 17 above. 81 Loc. cit. 2-3. 
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communicated with the Department relative to his other fears. The De- 
partment replied: 


On the basis of previous experience with other cases of this type, and 
a general knowledge of the prevailing situation in [South] Korea, it is 
our opinion that [respondent] would face persecution in [South] Korea 
for his political opinions within the intent of Section 243(h) of the 
Act.® 


On this evidence, the Board sustained his appeal and granted the with- 
holding of deportation. The Department’s evidence saved the day: in this 
case, but it must be borne in mind that such a request is discretionary with 
the Service. In Berdo v. Immigration and Naturalization Service, a case 
involving the deportation of a Hungarian Freedom Fighter to Hungary, the 
special inquiry officer was reported to have “considered requesting an opin- 
ion from the Department of State, but determined that the record did not 
necessitate such a special opinion.” ® 


3. Trends in Administrative and Judicial Interpretations 


We started with the question of whether there has been any change in 
the past three years in administration and judicial interpretations of Section 
243(h) looking to more concern for the applicant's interests in a proceeding 
which has been stringent in law and in practice. In arriving at any an- 
swer, it has to be borne in mind that relief under this section is discretionary. 
A Federal Court of Appeals will override a denial of relief only where the 
administrative decision can be shown to be arbitrary, capricious, or a patent 
abuse of discretion * or that there kas been a denial of due process of law. 
In practice courts have been chary of substituting their views for those of 
the Service where the use of discretion is at issue. It must also be re- 
membered that each case is considered on its merits in the administrative 
proceedings so that particular conditions obtaining within the proposed 
destination at the time of these proceedings as well as the personal circum- 
stances surrounding the respondent’s application will affect the final de- 
termination.” 

In the aggregate, the cases considered here do not demonstrate that an 
application for relief under Section 243{h) has a greater chance for success 
now than it would have had between 1965 and 1968. The cases indicate 
that special inquiry officers uniformly take a strict and negative view of 
the plea of anticipated political persecution. In about 75% of these cases, 
the Board sustained the special inquiry officer’s findings. Respondents ap- 
pealed to the Federal Courts of Appeals in seventeen of the cases, but they 
obtained reversals in only two. In eleven cases, however, the Board either 


62 bid. 4, 63 432 F.2d 824, 849. 

84 United States ex rel. Dolenz v. Shaughnessy, 206 F.2d 392, 394 (2d Cir., 1953), 
cert. denied, 356 U.S. 932 (1953): Foti ù. Immigration and Naturalization Service, 375 
U.S. 217 (1963). 

85 E.g., Hosseinmardi v. Immigration and Naturalization Service, cited note 43 above. 

66 Matter of Janus and Janek, Int. Dec. No. 1900 (1968), at 15. 
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reversed the special inquiry officer or ordered that proceedings be reopened 
for further examination of the respondent's contentions under Section 243(h). 

The Board’s sensitivity to criticism of the treatment given Section 243(h) 
applications was evident in Matter of Janus and Janek, in which eight 
voluntary agencies dealing with refugees joined in a brief amicus curiae 
complaining inter alia about the “stringent standards” applied in these pro- 
ceedings and the “heavy burden” of proof imposed upon respondents de- 
spite the 1965 amendment." The Board offered the following clarification 
of its terms of reference: 


The Board has recognized the changes made in Section 243(h) by 
the 1965 amendment and has not only shaped its own decisions to 
accord to the changed standards but has often granted reopening and 
remanded cases so that an application for a stay heard under the older 
and more stringent standard can be considered under the new. Spe- 
cial inquiry officers have themselves reopened proceedings for the same 
purpose. The Board recognizes, too, that fight may be made with 
legal documentation, and has not restricted its ruling of 243(h) eligi- 
bility to persons who climbed under fences or swam rivers at night. 
. .. [W]e [do not] believe that specific standards of conduct can be 
set which will guarantee, without more, inclusion in or exclusion from 
eligibility for the benefit being sought. . . . Section 243(h) cases must 
be decided individually, on all of their facts; the performance of a 
particular act or the following of a specified course of conduct are no 
more than guidelines for arriving at a result on the basis of an entire 
record. We are not convinced that every travel restriction imposed 
by an Iron Curtain country and punished, in the breach, by imprison- 
ment, is political persecution; or that every person who leaves such a 
country and subjects himself to the penalties provided under those 
laws by remaining outside of his country for longer than permitted is 
a bona fide refugee, or a person who will be subject to persecution on 
his return because of his political opinion. A person whose departure 
from an Iron Curtain country is devoid of political motivation, or whose 
decision not to return is unrelated to the politics of that country (e.g. 
the person who finds better economic opportunity here, or enters into 
a marital relationship with a resident alien or United States citizen) is 
not entitled to a Section 243(h) stay solely on the basis that he may 
face criminal prosecution for overstay. Nor is a person who has not 
expressed opposition to the political regime before departure auto- 
matically excluded from relief, if he can show that his departure was 
politically motivated and that any consequences he faces on return are 
political in nature. Each case, as we have said before, must be con- 
sidered on all of its facts, each factor given its proper weight. We are 
aware of the inherent nature and intended function of the 243(h) stay 
provisions, and have shaped our decisions accordingly. 


This case involved three Czech visitors who were deportable for having 
overstayed their visas. All three pleaded that they had been convicted in 
Czechoslovakia in absentia for the offense of defection. The two Janus 
brothers had been sentenced to one year’s imprisonment with confiscation 
of property, and Janek to eight months’ imprisonment. Janek’s fear was 

er Ibid. 4, 14. 


88 Ibid. 15-16. See also Matter of Aguirre, Int. Dec. No. 2072 (1971), as to the 
exercise of discretion by the special inquiry officer. 
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enhanced by the fact that he had been interviewed by the Federal Bureau . 
of Investigation, Radio Free Europe, and the Czech language press in the 
United States. All three testified tc their opposition to the Czech regime; 
it was shown that Jaroslav Janus and Vladimir Janek had also been mem- 
bers of the Czech Communist Party. Relief under Section 243(h) was de- 
nied to these applicants on the ground that they had not proved that they 
would be subject to political persecution if they returned to Czechoslovakia. . 
In reversing the special inquiry: cflicer’s decision, the Board took exception 
to his rote-like interpretation of the criteria developed by the Service for 
determining the use of discretion under this section, especially where an 
applicant’s testimony was uncontroverted, where the facts pointed clearly 
to the prospect of persecution, and where, moreover, the Department of 
State had opposed the deportation of one of the applicants. 

Four months later, in Matter of Joseph, following exceptions taken by re- 
spondent’s counsel, the Board criticized the special inquiry officers conduct 
of proceedings: 


Although the special inquiry officer must exercise discretion to keep 
the hearing within bounds, we think in this case he was unduly restric- 
tive. A deportable alien is eligible for relief under section 243(h) only 
when in the “opinion” of the Attorney General his deportation would 
subject him to persecution because of his race, religion or political 
opinion in the country to which he has been ordered deported. ‘The 
statute does not restrict or specify the considerations that may be relied 
upon by the Attorney General in formulating an “opinion.” Under the 
circumstances, an alien should be given a reasonable opportunity to 
develop his case. The strict rules of evidence do not apply in an im- 
migration proceeding. Furthermore, in light of the situation known to 
exist in Haiti, counsel in this case should have been accorded wider 
latitude in fully developing the evidence. The stakes are high and the 
Attorney General must rely primarily on the record in reaching an in- 
telligent and fair “opinion” as to whether a withholding of deportation 
is warranted. . . . The important factor is not whether the question is 
leading, irrelevant, or without foundation, but rather whether the an- 
swer would assist the Attorney General in formulating his opinion.” 


In Kovac v. Immigration and Naturalization Service, the Court of Ap- 
peals for the Ninth Circuit, characterizing the Board’s decision regarding 
Section 243(h) in Matter of Janus and Janek as “this more enlightened in- 
terpretation of the statute,” then questioned the Board’s apparent reversion 
to a strict interpretation in the instant case.** The Board had taken the 
view that respondent, a Yugoslav seaman of Hungarian extraction who had 
overstayed his shore leave and had then approached the Service with a 
request for political asylum, was seeking relief under Section 243(h) solely 
to avoid prosecution in Yugoslavia for desertion, despite respondent’s alle- 


e? Frantisek Janus qualified for adjustment of status under §245, 8 U.S.C. §1255. 
Jaroslav Janus and Vladimir Janek, the former Communist Party members, were granted 
voluntary departure or, in the alternative, deportation to Czechoslovakia, or to Sweden 
and Czechoslovakia in the case of Janek, and deportation of these two was withheld 
under §243(h). Matter of Janus and Janek, loc. cit. at 17-18. 

70 Int. Dec. No. 1923 (1968), 6-7. 71407 F.2d 102, at 105. 
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gations that Yugoslav secret police had harassed him economically in an 
effort to force him to spy upon Hungarian refugees in Yugoslavia. But the 
court, examining the legislative history of the amendment, said: 


[B]y deleting the word “physical,” Congress intended to effect a sig- 
nificant, broadening change in section 243(h) which would lighten the 
burden imposed on applicants for asylum by removing the require- 
ment that they show threatened bodily harm. ‘This intent seems espe- 
cially relevant in cases of alleged economic persecution... . 

The amendment . . . eliminated the premise upon which courts con- 
struing the old statute—and the Board in this case—based the rule that, 
to come within the reach of section 243(h), a denial of employment 
opportunities must extend to all means of gaining a livelihood. The 
amended statute shifts the emphasis from the consequences of the op- 
pressive conduct to the motivation behind it.” 


In the opinion of the court, the Board’s decision was “not based upon a 
weighing of the evidence but upon a patent misconstruction of the record 

. a finding [which] is arbitrary and capricious... .”7* Moreover, the 
original hearing appeared to be defective in that respondent, knowing no 
English and not represented by counsel, was unable to understand the na- 
ture of the proceedings and the need to apply formally for relief under 
Section 243(h). Reversing and remanding the case with instructions to 
reopen the proceedings on the matter of Section 243(h) relief, the court 
pointed out: 


It is particularly important that an applicant for relief under section 
243(h) have a reasonable opportunity to present his proofs, for the 
stakes are high... . We have grave doubt that the hearing as con- 
ducted met this standard.”* 


Matter of Janus and Janek had further repercussions in Berdo v. Immi- 
gration and Naturalization Service," a case in which the Service denied a 
Hungarian defector relief under Section 243(h). Berdo and his family en- 
tered the United States as visitors in 1964; thereafter, he requested political 
asylum. In deportation proceedings before and after the adoption of the 
1965 amendment, Berdo was denied withholding of deportation on the 
ground that he had not proved that he would be subject to persecution on 
his return to Hungary. Appearing before the Court of Appeals for the 
Sixth Circuit, the Service argued that, although Berdo might be imprisoned 
from two to five years for overstaying the term of his visit to the United 
States, such prosecution did not constitute persecution within Section 243(h). 
Appellant argued that, although he was a member of the Hungarian Com- 
munist Party, albeit a reluctant one, he had participated actively in the 
1956 rebellion and had killed a Russian soldier during street fighting in 
Budapest. His expert witness, a Hungarian refugee who was employed by 
the Library of Congress as a specialist on Hungarian criminal law, sup- 
ported Berdo’s contention that persons were forced by economic pressure 
to join the Hungarian Communist Party and also testified that Berdo would 


72 Ibid. 106-107. 78 Ibid. 107—108. 
74 Ibid. 108. 75 Cited note 32 above. 
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not only be punished for failing to return to Hungary but would probably 
face severe penalties for the death of the Russian soldier. Given this evi- 
dence, together with the history of United States support to Hungarian 
refugees after the 1956 rebellion,”* the court was unable to reconcile the 
stringent standard applied by the Board to Berdo as compared with its re- 
versal of the special inquiry officers application of a similar standard to 
Jaroslav Janus and Vladimir Janek, whose prospects for persecution in 
Czechoslovakia seemed appreciably less critical than those faced by Berdo 
in Hungary. The Board’s contention that conditions in Hungary had modi- 
fied was not persuasive. Nor was the court impressed by the Board’s argu- 
ment that “the fact that [Matter of Janus and Janek] . . . was a test case, 
extensively briefed and argued by experts on conditions in Czechoslovakia 
who were cognizant of the immediate conditions there, may also have had 
a bearing on the case’s outcome,” for the testimony of unidentified Czech 
experts did not appear to warrant greater weight than that accorded Berdo’s 
expert witness.” 

Janus and Janek may have only been a test case for the Board of Immi- 
gration Appeals, but the two Courts of Appeals in Kovac and Berdo took it 
as a measure of change in the Service's assessment of the merits of applica- 
tions for relief under Section 243(h) and, in a sense, put the Board on 
notice to be governed thereby. The Board stated its terms of reference in 
Janus and Janek, emphasizing the ccnsideration of each case on its merits 
as well as flexibility in applying the standards of interpretation which have 
developed in regard to Section 243(h) proceedings. Janus and Janek and 
Joseph indicated that the Board was not disposed to deal routinely with 
the sensitive matter of quantum of proof of an applicant’s contentions. Yet 
a routine request at the trial level to the Department of State in Berdo or in 
Cha would have contributed appreciebly to a clarification of the main issue 
in each case. The Court of Appeals conclusion in Kovac that the 1965 
amendment “shift{ed] the emphasis from the consequences of the oppres- 
sive conduct to the motivation behind it”? did not simplify the Board’s 
task, but it did suggest that every effort should be made to explore the 
credibility of pleas to Section 243(h). To some extent this view shifts the 
burden of proof to the Service, but in many of these cases only the Service 
can make a realistic determination of allegations of past or prospective 
persecution. 

No doubt applications under Section 243(h) are often “self-serving” in an 
opprobrious sense *® because for many aliens who seek to remain in the 
United States for reasons of family, business, pleasure, or general welfare, 
this section is their last fond hope in the thicket of immigration laws and 
regulations, if only for temporary relief from deportation. Yet for Kovac, 
Berdo, Cha, Joseph, J. Janus, Janek, and Komarnicka-Smieja, there was 
more to their applications than a desire to evade the immigration laws. 


76103 Cong. Rec. 1355 (1957); 36 Dept. of State Bulletin 984 (1957). 

77 Berdo v. Immigration and Naturalization Service, 432 F.2d 824, 844. See p. 576 
above, for the special inquiry officer’s reaction to Berdo’s expert witness. 

78 407 F.2d 102 at 107. 79 Matter of Cha, loc. cit. note 17 above, at 3. 
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The final determination of a plea to Section 243(h) is discretionary and the 
element of discretion colors the whole process of arriving at that conclu- 
sion. .A more liberal interpretation of Section 243(h) as amended in 1965 
would not require the Service to abandon all standards. Rather, the Ser- 
vice might be urged not to be intimidated by the latitude inherent in the 
exercise of discretionary power. 

One factor which has not been considered in this analysis is the impact, 
if any, on Section 243(h) of Articles 32 and 33 of the Protocol Relating to 
the Status of Refugees. Article 32 prohibits expulsion of a “refugee law- 
fully” within a party’s territory “save on grounds of national security or 
public order” and in pursuance of due process of law, while Article 33 for- 
bids the expulsion of a refugee to a state in which he would be endan- 
gered on account of his race, religion, social status, or political opinion, 
unless “there are reasonable grounds” for concluding that his presence in 
the asylum state is a threat to national security or public order.®° In re- 
porting the Protocol to the President, the Secretary of State observed that 
these articles were comparable with Sections 241 and 243(h) of the Immigra- 
tion and Nationality Act (8 U.S.C, §§1251, 1253(h)), and the same view 
was presented in the hearings on the Protocol. So far the Protocol has 
been alluded to but has not been at issue in two deportation cases.*? If 
nothing else, United States commitment to the Protocol is a further induce- 
ment to concern for a liberalized interpretation of Section 243(h). 


ALONA E. Evans 


80 Loc. cit. note T above. 

81 Senate Exec. K, 90th Cong., 2d Sess. viii (1968); Statement of L. A. Dawson, Act- 
ing Deputy Director, Office of Refugee and Migration Affairs, Department of State, Sen- 
ate, Committee on Foreign Relations, Protocol Relating to Refugees, Exec. Rep. No. 14, 
90th Cong., 2d Sess. 6 (1968); the Report of the Secretary of State to the President is 
reprinted in 63 A.J.I.L. 123 (1969). 

82 Muskardin v. Immigration and Naturalization Service, cited note 18; Immigration 
and Naturalization Service v. Stanisic, 395 U.S. 62 (1969). ; 


NOTES AND COMMENTS 


1 


REPRISALS AND SELF-DEFENSE: THE Customary Law 1 


I 


It is a matter of record that until very recent years disputes over the re- 
straints placed by the United Nations Charter on the use of force by states 
have dealt almost entirely with the issue of self-defense. To be sure, there 
have been a few writers who have insistently: questioned the validity of any 
Charter prohibition on force in the absence of those “effective collective 
measures’ that form the core of the Charter and, in origin at least, its 
raison d'étre. In the main, however, controversy has centered on the scope 
of the right of self-defense permitted by the Charter, the implicit assump- 
tion being that, apart from self-defense, the use of force is strictly forbidden 
to states. Thus, whatever the uncertainties attending the right of self-de- 
fense, the common view has been that the Charter must be interpreted to 
forbid the taking of forcible measures of reprisal. 

This view does not stem from any express prohibition of armed reprisals 
in the Charter, for the Charter does not expressly forbid such measures. 
Instead, the Charter obliges Members to settle their international disputes 
by peaceful means (Art. 2, par. 3), and, more importantly, to “refrain in 
their international relations from the threat or use of force against the ter- 
ritorial integrity or political independence of any state, or in any other man- 
ner inconsistent with the Purposes of the United Nations” (Art. 2, par. 4). 
It is these provisions which, when taken together with Article 51, presum- 
ably must place beyond argument the interpretation that, although the 
Charter reserves to states a right of self-defense, it closes off any right to 
measures of reprisal involving the use of force. 

Even if this view is accepted, it may still prove to be of only marginal 
significance. Forcible measures of reprisal may be forbidden by the Char- 
ter, but the functional equivalent of such measures may nevertheless be 
permitted in the form of self-defense. To the extent this is the case, it is 
difficult to conclude that the prohibition of reprisals constitutes a significant 
restriction on the state’s traditional right to take forcible measures of self- 
help. 

It will not do, then, to insist that, whatever the precise scope of the right 
of self-defense permitted by the Charter, this issue does not affect the sig- 
nificance of the Charter’s prohibition of armed reprisals. If it is assumed— 


1 The following comments have been prompted, in large measure, by the discussions 
attending the American Society of Internctional Law study Panel on Reprisals and 
Retaliation in International Law, on which the author served as rapporteur. Although 
these comments reflect one of the central concerns. of the study Panel, they should not 
be taken as reflecting the Panel’s view of the distinction between reprisals and self- 
defense. 
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as many writers do assume—that the Charter preserves substantially intact 
the customary right of self-defense, the significance of the Charter prohibi- 
tion of reprisals evidently depends very largely upon the contention that in 
the customary law reprisals and self-defense are two quite distinct and 
limited forms of self-help. A right of self-defense can scarcely be inter- 
preted in a manner sufficiently broad to make it roughly synonymous in all 
but name with a right of self-help, else little purpose is served by insisting 
that, although the Charter reserves to states the customary right of self- 
defense, it denies to them the customary right of forcible reprisal. In effect, 
what is taken away in the form of reprisals is retained in the form of self- 
defense. 


I] 


Are there solid grounds for the contention that in the customary law re- 
prisals and self-defense are two quite distinct and limited forms of self-help? 
One must doubt it. There is no need to review in detail those features of 
the customary right of self-defense that have given rise to controversy and 
uncertainty. Even when the claim of self-defense has been strictly limited 
to the protection of legal rights against delictual conduct, it has come very 
close in practice to the much more general claim of a right to self-help. 
This is so if only because of the very broad scope of the rights for the pro- 
tection of which a state might resort under the customary law to forcible 
measures of self-defense. In ‘addition to the protection of territorial integ- 
rity, self-defense has been considered legitimate when resorted to for the 
protection of those interests that collectively comprise the state’s security, 
and consequently its “existence” in the broader sense of political indepen- 
dence.? 

To the uncertainty that has always prevailed with respect to the scope of 
the rights—the legally protected interests—comprising the state’s security 
and independence, must be added the uncertainty over the acts in re- 
sponse to which a state might resort under the customary law to forcible 
measures of self-defense. Must these acts involve the use or threat of 
force? The answer is unclear. Nor is it difficult to see why this uncer- 
tainty characterizes the customary law. A state’s security and indepen- 
dence may be impaired by the behavior of another state, although the latter 
does not employ force or even the threat of force. Circumstances may of 
course permit the threatened state to protect its interests by means other 
than force, in which case the use of force would violate the requirements of 
necessity and proportionality. It is much too simple, however, to insist that 
circumstances will always permit other than forcible measures. 


2 Moreover, quite apart from the indeterminate character of the right of political 
independence, the point must be emphasized that there is no authoritative and generally 
accepted statement of the rights on behalf of which self-defense may be exercised 
according to the customary law. Many writers extended self-defense to include the pro- 
tection of nationals as well as the protection of certain economic rights. Other writers 
went even further. This failure to make a clear distinction between self-defense and 
a more general right of self-help found expression in the claims occasionally put forth 
by states, 
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It is not even clear whether the customary law requires that forcible mea- 
sures of self-defense be taken only in response to delictual conduct. What 
is clear is that there are acts which may jeopardize a state’s security, or in- 
dependence, but which are nevertheless not specifically forbidden by inter- 
national law. Thus a state’s political independence may be endangered 
through the economic pressures to which it is subjected by another state, 
though these measures of economic coercion may not be expressly forbidden 
by international law. It is possible that a state’s security interests may be 
threatened by the actions another state takes against its own nationals. 
In the fall of 1971, the Indian Government claimed that the actions of 
the Pakistan Government in what was then East Pakistan had resulted in 
a situation that threatened the economic and even the political integrity 
of India. Whatever the merits of the Indian claim, the behavior of the 
Pakistan Government was not in apparent violation of Pakistan’s inter- 
national obligations. Perhaps the most dramatic illustration in recent years 
of the point under consideration resulted from the discovery in October, 
1962, that the Soviet Union was secretly establishing strategic missile sites 
in Cuba. The United States Government declared that the Soviet action 
constituted a direct threat to the peace and security—and political inde- 
pendence—of the states comprising the Western Hemisphere, thereby justi- 
fying the resort to forcible measures of self-help (which, despite the ře- 
luctance of the American Government to so characterize them, can best be 
understood as measures of self-defense). Yet in establishing missile bases 
in Cuba, with the consent and co-operation of the Cuban Government, 
the Soviet Union violated no express norm of international law. 

These are the more obvious reasons why the customary right of self- 
defense not only comes very close to the claim of a right to self-help, but 
even to the now almost universally discredited claim of a “right” to self- 
preservation. Nor is it the case that the vagueness and uncertainty attend- 
ing the interests on behalf of which, and the acts in response to which, 
the customary law may be interpreted to sanction forcible measures of 
self-defense are compensated by the restraints with which the customary 
law governs the actual exercise of self-defense. For these restraints—neces- 
sity and proportionality—themselves permit a substantial uncertainty, and 
consequently a considerable latitude, in application. The degree of neces- 
sity held to justify measures of self-defense must largely depend upon the 
immediacy of the danger. But the immediacy of the danger cannot be 
gauged simply in terms of overt action of an injurious nature; it is precisely 
the purpose of self-defense to prevent, if possible, the commission of such 
injurious action. This being so, the danger justifying the taking not only 
of preventive but of anticipatory measures of self-defense may well depend 
upon an interpretation of behavior that falls considerably short of being 
overt and unambiguous. Moreover, if the uncertainty to be tolerated before 
resorting to self-defense must be related to the nature of the danger posed, 
the nature of the danger will depenc upon such factors as the means of 
injury the other party has at its disposal, the animus he has thus far mani- 
fested, etc.—factors that detract considerably from the deceptive simplicity 
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of the test of necessity given in The Caroline (“instant, overwhelming, 
leaving no choice of means and no moment for deliberation”). 

What is true of the requirement of necessity is all the more true of the 
requirement of proportionality. Even if proportionality is interpreted only 
to permit measures of self-defense adequate for repelling the immediate 
danger, difficulties will remain in limiting the exercise of self-defense. But 
these difficulties are likely to prove quite insignificant by comparison with 
those emerging from the claim that the preventive purpose of self-defense 
permits action directed to removing the danger. To be sure, there is much 
to be said for the latter interpretation of proportionality. Given the con- 
ditions of international society, a right of self-defense may be without 
substance if it does not permit removal of the danger that initially justified 
the resort to measures of self-defense. Yet once this interpretation is 
accepted, it is not easy to place meaningful limits on the exercise of self- 
defense. 

It is in the light of these considerations that one must view the significance 
of the distinction traditionally drawn between reprisals and self-defense. 
From the standpoint of the customary law, what does the right of forcible 
reprisals add to the scope of the state’s right of self-help that is not already 
comprised by the right of self-defense? The answer is not apparent if 
considered in terms of the legally protected interests the violation of which 
might legitimize the resort either to measures of self-defense or to forcible 
reprisals. It is quite true that, in principle, reprisals are permitted by the 
customary law in response to any delinquent conduct by another state, 
subject only to the conditions of necessity and proportionality. But, as 
already noted, measures of self-defense are, in principle, also permitted by 
the customary law in response to acts threatening a very wide range of ` 
interests roughly identified with the state’s security and independence. 
Nor must these acts involve the use or even the threat of force in order 
to justify self-defense. Moreover, any disparity between the acts in re- 
sponse to which forcible reprisals, as distinguished from self-defense, might 
be undertaken is further reduced by the requirement that reprisals must 
be in proportion to the illegal behavior provoking this form of self-help. 
This requirement can scarcely be satisfied, however, unless forcible re- 
prisals are taken in response to acts which, with few exceptions, also afford 
a basis for the exercise of self-defense. 

If the distinction between forcible reprisals and self-defense is blurred 
when considered in terms of the interests justifying resort to these two 
forms of self-help, is a measure of clarity achieved by concentrating on 
their respective aims or purposes? According to the prevailing view, this 
is indeed where the essential difference between reprisals and self-defense 
must be found. Measures of self-defense are not considered as sanctions; 
though taken in response to, or in anticipation of, unlawful behavior, they 
do not have a punitive character. Instead, self-defense is considered to 
have a strictly protective or preventive purpose. By contrast, reprisals are 
considered as sanctions and. are judged to have a punitive character. Their 
purpose is to compel a satisfactory settlement of the difference created by 
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the unlawful behavior of a state and to induce the delinquent state to abide 
by the law in the future. 

It is apparent that the merit of this distinction drawn between reprisals 
and self-defense depends, in the first place, on the assumption that in 
the case of self-defense an authoritative judgment has not been made 
respecting the legitimacy of the resort to force, whereas in the case of 
reprisals such judgment has been made. For in the absence of that assump- 
tion there is no persuasive reason to endow reprisals with a character, 
and a purpose, denied to self-defense. If self-defense does not have the 
character of a sanction while reprisals presumably do have this character, 
the reason is not and cannot be because measures of self-defense may be 
undertaken without the prior attempt to obtain reparation by peaceful 
means, while reprisals, and particularly forcible reprisals, must be preceded 
by such attempt. Even if armed reprisals must be preceded by peaceful 
efforts to obtain reparation for an alleged injury, it does not follow that, 
failing to obtain reparation, the measures taken by the state alleging the 
injury have the character of sanctions. At least it does not follow if 
forcible reprisals, in order to have the character of sanctions, must be pre- 
ceded by authoritative third-party judgment. 

In the absence of such judgment (or in the absence of an admission 
of delinquency on the part of the state charged with unlawful behavior), 
there is no more basis for qualifying ~eprisals as sanctions than for attach- 
ing the same qualification to measures of self-defense. That in the one 
case (reprisals) a state is obliged first to seek redress by peaceful methods, 
whereas in the other case (self-defense) it is not obliged to do so, has 
little, if any, bearing on the objective character of the behavior in response 
to which either forcible reprisals or measures of self-defense are undertaken. 
There is no reason to assume that because a state has first sought to obtain 
redress for alleged injury by means otaer than force, in ultimately resorting 
to force its action is thereby endowed with a character denied to self- 
defense. In this connection, if the much-quoted statement of the Nurem- 
berg Tribunal qualifying the right of self-defense is accepted (“whether 
action taken under the claim of self-defense was in fact aggressive or 
defensive must ultimately be subject to investigation and adjudication if 
international law is ever to be enforced”), it must also be accepted, mutatis 
mutandis, as qualifying any right of reprisal. 

At root, the distinction commonly drawn between the customary rights 
of reprisal and self-defense proceeds from a twofold analogy with municipal 
law. In the case of self-defense, the analogy is apparent. It is also 
largely inapt, given the disparity in circumstances attending the exercise of 
self-defense in national and in international society. What is within the 
state no more than a subordinate principle of order, a severely controlled 
exception to the state’s monopoly of force, is very far from constituting 
a subordinate principle of order within international society. In the 
absence of those effective collective procedures that limit the significance 
of self-defense within the state, the scope of the right of self-defense within 
international society may largely determine the degree of security states 
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legally enjoy. But if the analogy with municipal law commonly drawn in 
the case of self-defense is deficient, the analogy with municipal law drawn 
in the case of reprisals seems even more misplaced. In the latter case, 
the implicit comparison is one between the state taking reprisals on behalf 
of international society and organs of the state carrying out sanctions on 
behalf of domestic society. It is because of this implicit comparison that 
the right of reprisal is seen to confer upon the state what is presumably 
denied in the exercise of the right of self-defense: the competence to 
obtain redress (reparation) and to ensure order. Yet if the circumstances 
in which reprisals must normally be taken are considered, it is not apparent 
why these functions should characterize reprisals any more than they 
should characterize self-defense. 

So, too, it is difficult to understand why a protective or preventive pur- 
pose should characterize self-defense though not reprisals. Even if mea- 
sures of self-defense are not considered to have the character of sanctions, 
it does not follow that reprisals are without a protective or preventive 
purpose simply because they are considered as sanctions. One purpose of 
reprisals is admittedly to induce a delinquent state to abide by the law 
in the future. Thus reprisals are acknowledged to have a deterrent func- 
tion. The separation of this function from that of protection or prevention, 
however, may prove quite artificial. This is particularly so when reprisals 
are taken within the context of a pervasively antagonistic relationship that 
is marked by recurring acts of violence. In this situation, it has been 
observed that “an act of reprisal may be regarded as being at the same 
time both a form of punishment and the best form of protection for the 
future, since it may act as a deterrent against future acts of violence by 
the other party.” 3 Even more, what appears as a reprisal when considered 
within the restricted context of the action in response to which the 
“retaliatory” measure is taken, appears as self-defense—albeit, of an antici- 
patory nature—when considered within the broad context of a hostile 
relationship between states. 

There remain the restraints held to govern the exercise of the customary 
right of reprisals. Are there persuasive grounds for interpreting these re- 
straints—necessity and proportionality—in a manner that differs substan- 
tively from the restraints held to govern the exercise of self-defense? In 
the case of one of these restraints, at least, it would not seem so. For the 
proportionality required of reprisals does not appear to differ substantively 
from the proportionality required of self-defense. Nor is the proportion- 
ality required of reprisals free from essentially the same ambiguity that 
marks the proportionality required of self-defense. With respect to the 
exercise of self-defense, this ambiguity arises by virtue of the uncertainty 
over whether proportionality must be measured by the objective of repelling 
the immediate danger or of removing it as well. With respect to the ex- 
ercise of reprisals, this ambiguity arises by virtue of the uncertainty over 
whether proportionality must be measured by the wrong done or by the 


3 Derek Bowett, “Reprisals Involving Recourse to Armed Force,” 66 A.J.I.L. 3 (1972). 
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punitive and, more particularly, the deterrent functions of reprisals. If it 
is argued that in the case of reprisals proportionality must be measured 
solely in terms of the wrong done, similar objections may be made as are 
made against the argument that self-defense must be limited to repelling 
the immediate danger. To measure proportionality in the case of reprisals 
solely by the wrong done may prove altogether inadequate as a deterrent 
to further wrongdoing. Yet once the proportionality required of reprisals 
is measured in terms of their deterrent purpose, it may prove as difficult to 
set meaningful limits to the exercise of reprisals as it is to set meaningful 
limits to the exercise of self-defense. 

We are left, therefore, with the one condition or restraint governing the 
customary right of reprisals that presumably does permit drawing a clear 
distinction between reprisals and selt-defense. Whereas the necessity le- 
gitimizing self-defense is defined primarily in terms of the immediacy of 
the danger posed to the state (and, of course, the absence of alternative 
means of protection), the necessity legitimizing reprisals is defined in terms 
of the injured state’s inability to obtain redress by other, and peaceful, 
means, 

It is important to note that these two forms of necessity do not afford a 
basis for distinguishing between either the interests on behalf of which or, 
more particularly, the acts in response to which measures of self-defense 


and forcible reprisals may be undertaken. Thus there is nothing in these © 


respective interpretations of necessity to prevent one and the same unlawful 
act from giving rise either to a right cf self-defense or to a right of reprisal, 
depending upon when the injured staze responds. If the response precedes 
or coincides with the unlawful act it may qualify as self-defense. If the 
response follows the unlawful act it may qualify as a reprisal. In either 
case, of course, the response will prove legitimate only if alternative means 
of protection and/or redress are, in the circumstances, unavailing or im- 
possible. Even so, this requirement does not affect the point that the same 
act may give rise either to a right of self-defense or to a right of reprisal. 
The condition that reprisals must be preceded by the attempt to obtain 
redress by other means was stipulated in the Naulilaa arbitration (1928). 
Although subsequently treated by mcst writers as authoritative on the cus- 
tomary law of reprisals, the arbitrators did not refer to earlier authority in 
support of their interpretation. Indeed, had the arbitrators sought earlier 
authority, it must be doubted whether they could have found much support 
for their insistence that reprisals are permitted only after the effort has 
been made, and has failed, to obtain redress by other means. For the prac- 
tice of states permitted considerable uncertainty on this point and that 
uncertainty was reflected in the standard treaties of an earlier period.‘ 


4 It is scarcely an effective response to this implicit criticism of resting so much on 
one arbitral judgment to point to a similar dsarth of authority in the case of self-defense, 
unless the curious logic is followed that the absence of authority for the conditions 
governing the taking of reprisals is someLow compensated by the equal absence of 
authority for the conditions governing the exercise of self-defense. A more reasonable 


wi? 


ah. 
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But even if the Naulilaa arbitration is followed on the necessity that 
must be established before resorting to reprisals, care must be taken to avoid 
reading into the award what is not there. The award does not state that 
reprisals must be preceded by the attempt to obtain redress by peaceful 
means if it is clear that in the circumstances such attempt will prove unavail- 
ing. Nor can the award be taken to mean that the necessity conditioning 
reprisals is independent of the kind of provocation and of the intent with 
which it has been committed. As in the Caroline case, the Naulilaa arbitra- 
tion assumes otherwise normal peacetime relations between states. Neither 
deals with the marginal and admittedly difficult situation in which the rela- 
tions of the parties involved, though not constituting a state of war, are any- 
thing but normal. 

The test of necessity laid down in The Caroline would clearly prove 
unreasonable if it were given literal application to all of the possible 
situations in which the customary right of self-defense might otherwise be 
invoked. Similarly, the test of necessity laid down in the Naulilaa arbitra- 
tion would prove unreasonable if it were given literal application to all of 
the possible situations in which the customary right of reprisals might be 
invoked. Thus if we assume for the moment the continued validity of the 
customary law of peacetime reprisals, and if we further assume that this law 
is applicable to the Arab-Israeli relationship, it appears ludicrous to demand 
that, in the circumstances marking this relationship, Israeli reprisal measures 
must nevertheless be preceded in each and every instance by the attempt to 
obtain redress by peaceful means. For the essential unreasonableness of 
this demand is apparent in the light of conditions that have persisted over 
more than two decades. i 

To sum up: The distinction commonly drawn between the customary 
rights of self-defense and reprisals is, at best, a very tenuous one. Itis only 
by reading into the customary law respecting self-defense a scope and clarity 
it never possessed that self-defense and forcible reprisals can be considered 
as two quite distinct and limited forms of self-help. Indeed, so broad is 
the license afforded by the customary right of self-defense that it is difficult 
to see what forcible reprisals added of significance to the state’s right to use 
force in self-help that was not already implicit in self-defense. Whether 
considered in terms of the interests on behalf of which, or the acts in response 
to which, force may be employed, there appears to be little appreciable 
difference between forcible reprisals and self-defense. A similar conclusion 
seems warranted when these two forms of self-help are considered in terms 
of their respective aims or purposes. And while there is a difference in the 
conditions held to govern the exercise of forcible reprisals and self-defense, 
even this difference appears quite modest when applied to provocative and 
unlawful behavior occurring within the context of a generally antagonistic 
relationship between states. 


position, it would seem, is to concede that The Caroline case does no more to dispel 
the doubt and uncertainty over the exercise of self-defense than the Naulilaa arbitration 
does with respect to the exercise of reprisals. 
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If the foregoing analysis is accepted, the significance of the prohibition 
of armed reprisals in the United Nations Charter largely depends, as we 
noted at the outset, on the scope of the right of self-defense the Charter is 
interpreted to permit. For unless we assume that the Charter’s restrictions 
on the use of force by Member States are in turn dependent upon the effec- 
tiveness of the collective procedures provided for in that instrument, it is 
reasonably clear that forcible measures of reprisal are prohibited by Article 
2, paragraph 4.5 The point remains that the substance of the measures 
forbidden by Article 2, paragraph 4, may, in effect, be permitted under the 
guise of self-defense by Article 51. 

Clearly this will not be the case if the restrictive view of Article 51, and 
of the relationship between this provision and Article 2, paragraph 4, is 
accepted. On this view, there is little question but that the state’s right to 
use force in self-defense is reduced to a very narrow ambit and one that 
precludes a right of forcible reprisals. The difficulty with the restrictive 
view, which preserves only a small part of the customary right of self- 
defense, is simply that it may prove insufficient, given the circumstances 
that continue to mark international society, to the task of protecting many 
rights of the state. Nor is this insufficiency simply the result of an insistence 
that Article 51 forbids the taking of anticipatory measures of self-defense, 
though it is perhaps this feature of the restrictive view that has drawn the 
most attention and criticism. More important, it would seem, is the objec- 
tion that a state may be unable to preserve its vital interests if self-defense— 
whether anticipatory or not—is only legitimate where the measures used 
to endanger the state’s interests take the form of an armed attack. Above 
all, the by now familiar argument runs, since a states security or political 
independence may be jeopardized by unlawful actions that do not take 
the form of an armed attack, the denial to states of the right to respond 
to such unlawful actions by employing, when necessary, forcible measures 
in self-defense may result in turning the right of political independence 
into little more than a sham. 


5 This follows not so much from the obligation in Art. 2, par. 4, to refrain from the 
threat or use of force “against the territorial integrity or political independence of any 
state,” as it does from the further obligation not to threaten or use force “in any other 
manner inconsistent with the Purposes of the United Nations.” Unless territorial in- 
tegrity or political independence is equated with territorial inviolability, it may be argued 
that forcible reprisals, like forcible measures of self-defense, cannot be directed against 
the territorial integrity or political independence of a state, else they would cease to be 
legitimate reprisals. Very different, however, is the injunction not to use force in a man- 
ner inconsistent with the Purposes of the United Nations. Since the principal purpose of 
the Organization is to maintain international peace and security through the taking of 
“effective collective measures,” it is argued that any use of force which does not have 
the character of a collective measure in the sense of Art. 1 of the Charter is therefore 
forbidden unless expressly permitted as an exception to Art. 2, par. 4. Art. 51 is the 
only such exception. This argument, then, can be challenged only by the position that 
the obligation laid down in Art. 2, par. 4, is itself dependent on the assumption that 
the system of collective security established by the Charter will prove effective in 
practice. 


1972] NOTES AND COMMENTS 595 


If the Charter is interpreted as preserving substantially intact the cus- 
tomary right of self-defense, the difficulties attending the restrictive view 
are evidently avoided. They are avoided, however, only by putting in 
their place the difficulties attending the customary right of self-defense. 
Moreover, once the position is accepted that the Charter preserves the 
customary right of self-defense, it is not easy to see the significance of the 
remaining prohibition of armed reprisals. Given the scope of self-defense 
in the customary law, forcible measures of self-help that formerly might 
have been termed reprisals may instead now be termed measures of self- 
defense. The propensity and relative ease with which states have recently 
sought to justify as self-defense measures that in an earlier period might 
very likely have been justified as reprisals, testifies to the limited significance 
of prohibiting armed reprisals while retaining the customary right of self- 
defense. Within the context of a continuing relationship of antagonism 
that either threatens to erupt in violence or is marked by recurring acts 
of violence, the “accumulation of events” argument is but one demonstration 
both of the thin line separating reprisals from self-defense and of the dis- 
position of states to find in self-defense what they are no longer permitted 
to find in reprisals.® 

The broad conclusions these considerations point to are apparent. A 
broad interpretation of self-defense is, on the whole, quite compatible with 
a system in which armed reprisals are effectively forbidden. A narrow 
interpretation of self-defense, on the other hand, must generate considerable, 
and, in the end, irresistible, pressures to effect some kind of rehabilitation 
of armed reprisals. What appears as at least a partial rehabilitation of 
reprisals in the recent practice of the Security Council is largely a result 
of the Council’s reluctance to abandon an essentially restrictive view of 
self-defense. ‘To be sure, any attempt to assess the legal significance of 
Security Council practice is a notoriously difficult and hazardous under- 
taking. In the instant case, this is especially so in view of the Council's 
consistent position that, in principle, armed reprisals are to be condemned | 
as unlawful. The fact remains that when dealing with forcible measures 
taken by the Israeli Government, measures expressly characterized as re- 
prisals by Israel, the Council has refrained from condemning a number of 
them. While this absence of condemnation may possibly be explained on 
other grounds, the more plausible explanation is that the Council has moved, 
however reluctantly and through the back door, toward a position that 
simply can no longer be squared with the unqualified prohibition of armed 
reprisals. Thus the condemnation of reprisals, in principle, has gone hand 
in hand with the failure to condemn particular instances in which armed 
force has been resorted to as reprisals, provided that these ostensible mea- 
sures of reprisal meet certain criteria of “reasonableness.” 

Elsewhere, the criteria the Council has considered relevant in determining 
whether or not reprisals are to be condemned have been examined in some 
detail.” What is relevant to note here is that these criteria are coincidental, 


8 See Bowett, loc. cit. 2—10. 
T See Bowett, loc. cit. 10-17, for an excellent review. 
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by and large, not only with the ccnditions governing the taking of armed 
reprisals under the customary law but also with the conditions governing 
the exercise of the customary right of self-defense. Indeed, in almost every 
instance in which the Security Cauncil has apparently judged an Israeli 
reprisal measure as reasonable, thersby withholding condemnation, it may 
just as readily have accepted the measure as one of self-defense. Nor 
should this prove surprising in the light of the tenuous distinction drawn in 
the customary law between reprisals and self-defense.® 


Rosert W. Tucker * 


SOCIALIST INTERNATIONAL LAW REVISITED 


John Hazard in his comment o2 “Renewed Emphasis upon a Socialist 
International Law” stated, with reference to Tunkin’s application of the 
principles of Socialist international’sm to the Czechoslovak events of 1968, 


His [Tunkin’s] emphasis is now placed on a Socialist international law 
‘ which is more than emerging. It is here. He finds it wholly new, even 
though it borrows principles frcm general international law, but in his 
view the new principles correspond only in name with the old. In 
relationships between Marxian Socialist states a new law is applicable. 


This has led to a rebuttal from William E. Butler who, in an apparent 
reference to that assertion, stated that 


Much as we would deplore ary doctrinal or legal developments which 
would impair the integrity of general international law, we ought to 
refrain from announcing the errival of Socialist international law pre- 
maturely when its arrival gua law appears to be controversial.” 


Whereas both commentators would agree that the Soviet scholarly debate 
over the nature of this emergent cr emerging Socialist international law 
dates back to 1950, or, as some m-ght interject, in fact to the 1930's, when 
E. A. Pashukanis first scratched ths surface of that question,‘ the point of 
difference between their contendirg positions is essentially a quantitative 
one; ie. is this new law now an established and settled one or is it still ina 


* The Johns Hopkins University. 

8 For a proposed framework embodyirg “certain general policies concerning the use 
of force in periods of peace,” see Richard A. Falk, “The Beirut Raid and the Inter- 
national Law of Retaliation,” 63 A.J.LL 440-442 (1969). Although Falk’s suggested 
framework is intended to deal above al with terroristic acts, or guerrilla activity, it 
seems reasonable to apply his framework to other situations as well. A careful exami- 
nation of this framewcrk shows that it is almost equally applicable to measures of self- 
defense. Indeed, the principal criteria Falk lays down for reprisals only serve to 
reinforce the point made in the text. 

165 AJL. 142 at 144 (1971). | 

2 “ ‘Socialist International Law’ or “Sociclist Principles of International Relations’?” 65 
AJ.LL. 796 at 800 (1971). 

3 See Hazard, loc. cit. at 143, footnote 5. 

+See Hazard, “Cleansing Soviet International Law of Anti-Marxist Theories,” 32 
AJ.LL. 244 (1938). 
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state of evolution? A perusal of available Soviet literature on the subject 
would lead us to the same conclusion as was reached by Hazard in the 
passage quoted above. 

Contemporary Soviet doctrine interprets general international law as 
a totality of legal norms and principles which regulate relations between 
states belonging to the different socio-economic formations, i.e., as a law 
founded on the principle of peaceful coexistence.’ Nothing in this general 
international law, however, precludes the existence of a local international 
legal order that would regulate relations between states belonging to the 
same regional (ideological) bloc. Commenting on the principles and norms 
of general international law, G. I. Tunkin wrote that: 


. . . the fundamental principles of contemporary international law bear 
an imperative character and states cannot, in their bilateral or local 
multinational relations, establish norms which would conflict with these 
basic principles. 

At the same time states can create principles and norms, which link 
a limited number of states, if such principles and norms do not conflict 
with the aforementioned imperative principles, particularly if these go 
far beyond the principles of general a al law in the promotion 
of friendly relations and the guarantee of peace. The principles of 
socialist internationalism especially belong to this category. Here, it is 
presumed, we are dealing not only with quantitative, but also qualita- 
tive differences.’ 


Applying the dialetical reasoning to the relationship between the new and 
the old international legal orders, he says that: 


The evolution of the panei of socialist internationalism is, it is 
presumed, a negation of the old quality—the quality of the correspond- 
ing principles of general international law. But, like any dialectical 
negation, it is a moment of growth, a state of transfer to a higher quality. 
This newly emerged [phenomenon] is linked with the old, in it are . 
contained, in a condensed form, all the progressive aspects of the old.’ 


Tunkin goes on further to apply the principle of “lex specialis derogat. 
generalis” to the relationship between the norms and principles of Socialist 
and general international law. He writes that: 


Another aspect of the interrelationship of the principles and norms of 
general international law and socialist principles and norms is to be. 
seen in the process of their operation. In this context socialist principles — 
and norms are the special norms, whereas the principles and norms of 
general international law are the general norms. In accordance with 
the well known proposition according to which a special norm squeezes 
to the corner a general norm, in those situations when we have [per- 
tinent] socialist principles and norms, they shall operate; in those situa- 
tions, when relations between socialist countries “inter se” are not 

covered by [any existing] socialist principles and norms, the principles 
and norms of general international law shall operate.® 


5 See G. I. Tunkin, Ideologicheskaia Borba i Mezhdunarodnoe Pravo (Moskva, 1967). 
e G. I. Tunkin, Teoriia Mezhdunarodnogo Prava 503 (Moskva, 1970); see also, ibid. 
504. 


T Tunkin, ibid, 504. -8 Tonkin, ibid. 504-505. 
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Tunkin regards as “theoretically unfounded” ° any propositions which would 
base all the relationships between one Socialist state and another on the 
principles and norms of general international law. He notes that: 


To assert that relations between socialist states ought to be regulated 
only by principles of general international law,—means to deny the 
clear character of the relations between countries of socialism, is to 
tread on the slippery grounds of non-partisanship and to swim in the 
mud waters of bourgeois nationalism.’ 


It is true that, in some of his discussions on the nature of this new Social- 
ist international law, Tunkin uses ths present continuous tense **—an argu- 
ment which was heavily relied upon by William Butler. But, in some other 
passages, Tunkin leaves the reader with no doubts at all with regard to 
the settled nature of this new interrational law. Talking of the principles 
and norms of this new law, Tunkin writes that: 


On the whcle—these are no longer the general democratic principles, 
but completely different socialist international legal principles,’ which 
belong to a new, much higher type of international law—the socialist 
international law. These are aimed at strengthening and developing 
the relations of fraternal cooperation of the socialist countries, at 
guaranteeing the construction of socialism and communism and at the 
protection of the fruits of socialism from incursions by forces inimical to 
socialism.?? 


The fundamental principle of this new Socialist international law is the 
principle of Socialist internationalism which in itself is “the result of the 
application of the principle of proletarian internationalism to relations be- 
tween states of the socialist type.” This principle of Socialist interna- 
tionalism, just like that of peaceful coexistence which serves as the basis 
of general international law, is construed by Soviet scholars both as a prin- 
ciple of international relations and of international law, the difference being 
that as a principle of international relations it manifests itself in its different 
constituent political theories, but as a principle of international law it finds 
its full expression in the international agreements and treaties that are con- 
cluded by the Socialist states inter s¢.1* Such dualism is certainly not an 


? Ibid. 505. 10 Thid. 506. 
11 Ibid. 503. 12 Tunkin, ibid, 496. 
13 Thid, 491. 


14 Tunkin, ibid. at 499-502. In another article Tunkin traces the evolution of the 
principle of Socialist internationalism as follows: It first evolved as the principle of 
proletarian internationalism, i.e., as a principle of the international workers’ movements; 
with the formation of the Socialist commonwealth of nations and through a consistent 
application of this principle to relations between the Communist Party-dominated 
governments of Eastern Europe, it acquired new historical contents as it now took up its 
new rôle as a principle of inter-state relaticns; as these principles found their way into 
inter-state agreements and treaties, they acquired yet a new rôle as principles of a new 
type of international law without necessarily losing their original character as principles 
of inter-Communist Party relations. See Tunkin, “V. I. Lenin i printsipy otnoshenii 
mezhdu sotsialisticheskimi gosudarstvami,” Sovetskii Ezhegodnik Mezhdunarodnogo Prava 
(SEMP) 1969, pp. 19-29. 
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uncommon phenomenon in most other principles of Soviet doctrinal inter- 
national law. 

It would be correct, in our opinion, to paraphrase the basic Soviet posi- 
tion on this question into the following major points: First, contemporary 
general international law, being a totality of the legal norms and principles 
which regulate relations primarily between states of different socio-economic 
formations, and secondarily between states and other recognized subjects of 
international law, notably international organizations, is founded on the 
principle of peaceful coexistence. Secondly, whereas the norms and prin- 
ciples of this general international law continue to be binding on all states, 
there is nothing within general international law which precludes the 
existence of a concentric international legal order as long as the latter does 
not violate the fundamental principles of general international law. ‘The 
validity of the norms and principles of this concentric (local) international 
law shall continue to be determined by the consistency of the former with 
the imperative norms of general international lew. 

As a pattial reply to those Western critics who assert that some of the 
component elements of the principle of Socialist internationalism may be 
in conflict with some of the imperative norms of general international law, 
Tunkin stated that: 


. .. the principles of jus cogens cannot be construed as barring the 
progressive development of international law and the creation, on the 
basis of equality and good will, of local international legal norms, 
which go far beyond the norms of general international law in the 
development of friendly relations and the guarantee of peace, and are a 
reflection of a higher stage of international integration, than general 
international law." 


It should be mentioned that in this passage Tunkin cannot be correctly 
construed as having revised, in any considerable proportion, his earlier 
views 1€ on the legal nature of jus cogens. In the above passage Tunkin 
merely raises a question of interpretation by speculating as to what is per- 
missible or not under jus cogens, without necessarily attempting to place 
any local norm of international law higher than these peremptory norms of 
general international law.17 In a most recent article Tunkin reiterated his 
subscription to the supremacy doctrine of jus cogens when he wrote that: 


As is well known, the difference between the principles of jus cogens 
and other principles and norms of general international law consists in 
the fact that derogation from them [jus cogens] on the basis of bilateral 
agreement between states is not permitted. The Vienna convention 
on the law of treaties of 1969 speaks only of the interrelationship be- 
tween international agreements (it would be more specific to talk of 
local international agreements) and the principles of jus cogens, but 
also the provisions of the convention could be equally applicable to the 
relationship of customary local international legal norms and the prin- 
ciples of jus cogens.?® 


15 Tunkin, SEMP 1969, p. 28. 

18 See G. I. Tunkin, Voprosy Teorii Mezhdunarodnogo Prava (Moskva, 1962). 

17 William Butler holds a different view on this question. See Butler, loc. cit. 799. 
18 Tunkin, SEMP 1969, p. 28. : 
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Thirdly, in view of the special relationship between one Socialist state 
and another such state, it would bə erroneous to apply unqualifiedly the 
principles and norms of general international law to their relations inter se. 
The Socialist states have accordingly evolved a network of legal norms and 
principles which modify the existing norms and principles of general inter- 
national Jaw. The relationship between the norms and principles of both 
concentric international legal orders is governed by the principle of “lex 
specialis derogat generalis.” 

Finally, if in the recent past the new Socialist international law was still 
in a state of formation, it has now, particularly after the Czechoslovak 
events of 1968, finally evolved into a recognizable body of law, even though 
it is still going through an inevitable process of perfecting and modernizing 
itself. It would be true, of course, to acknowledge the fact that “Tunkin’s 
exposition makes it clear that Soviet jurists are not attempting to justify the 
Czechoslovak events as being consistent with general international law.” 2° 
But this would not lead one to the conclusion that Soviet scholars concede 
the illegality under general international law of these events. Rather, the 
justification for them is sought and apparently found in Socialist international 
law which, as far as the Soviet doctrine is concerned, has pre-empted any 
application of general international law to the case in hand. © 

In conclusion, we would like to add that, even though Tunkin is most 
miserly in his use of the term “Socialist international law,” he does not 
seem to leave much doubt in his readers’ minds that such principles as 
proletarian internationalism and Socialist internationalism are a federation 
of principles, that both principles could be and, in fact, are principles both 
of international relations and of international law of a new type. When 
used in the latter context the term “principles of Socialist internationalism” 
denotes a totality of those legal principles and norms which regulate, on 
the basis of a lex specialis, the relations between one Socialist state and 
another, i.e., a Socialist international law. This Socialist international law 
which is already here is seen by Soviet scholars as a permissible, or at least 
not precluded, inter se modification of the jus dispositioum of general inter- 
national law in the mutual relations of Socialist states. 

Curis OsAKwE * 


Tue Ricur or THE UNITED Nations TO BRING Acrions IN MUNICIPAL 
Courts IN ORDER TO CLAIM TITLE TO Namisian (Sour WEST 
AFRICAN) Propucrs EXPORTED ABROAD 


South Africa’s Lack of Title 


In view of the Advisory Opinion of the International Court of juste on 
Namibia, delivered on June 21, 1971, it now seems indisputable that South 
Africas Mandate for the Territory was validly revoked and that South Af- 
rica’s continued presence in the Territory constitutes an illegal occupation 
of the Territory. Confirming previous resolutions of the General Assembly 


19 William Butler, loc cit. 797. 
* Assistant Professor of Law, Notre Dame Law School, 
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and.the Security Council,t the Court stated that Member States of the 
United Nations were under obligation to recognize the illegality of South 
Africa’s presence in Namibia and the invalidity of its acts on behalf of or 
concerning Namibia. Consequently all states were prohibited under inter- 
national law and the Charter of the United Nations from having any diplo- 
matic, treaty, economic or other relations with South Africa on behalf of or 
concerning Namibia.? i 

The direct consequence of the foregoing is that no state, company or in- 
dividual, can acquire from South Africa a valid concession or title to any 
of the natural resources of Namibia. To quote the United Nations Secre- 
tary General: 


... Since all titles, grants, concessions, charters, incorporations and 
other rights in Namibia purportedly granted, transferred or vested by 
the Government of South Africa after the termination of the Mandate 
are void and without effect, no such rights or acts should be acknowl- 
edged or upheld in the jurisdiction of any State. It also follows, for 
example, that no sale or transfer of Namibian resources or other assets 
should be legally valid in the jurisdiction of any State if the title of the 
vendor was derived from an act of the South African Government after 
the termination of the Mandate. Needless to say, this principle divests 
of their claimed titles the putative owners of substantial interests and 
property in Namibia, and likewise divests of legal title those who have 
purchased or may purchase such property trom them.. 3? 


Consequently whenever South Africa purports to deal with any state or 
company or individual with regard to any product of Namibia involving the 
transfer of title to such product or the grant of a license to exploit any 
natural resources of the Territory, the property or title in the subject matter 
of such transactions remains in the United Nations as Trustee for the people 
of Namibia. The question that must now be considered is whether the 
United Nations, through the Council for Namibia, can, in addition to its 
legal ownership of such products and resources of Namibia, obtain their 
physical possession in spite of not being in physical control of the Territory. 


Modalities For Obtaining Physical Possession 


The most promising method for achieving this objective is to institute 
legal action in the courts of various states into which any Namibian prod- 
ucts have been exported, or in whose docks or airports a vessel or aircraft 
carrying Namibian products might be lying. The action by the Council 
for Namibia should take the form of an application for a declaration that 
such a product is its property and that it should be delivered or released to 
the Council. 

Thus the action would be similar to that brought by the Anglo-Iranian 
Oil Co., in The Rose Mary.* In that case, the oil concession of the Anglo- 
Iranian Company had been expropriated by the Government of Iran with- 


1G, A, Res. 2325 (XXII), Dec. 16, 1967; 2372 (XXII), June 12, 1968; 2403 (XXIII), 
Dec. 16, 1968; 2498 (XXIV), Oct. 31, 1969; 2678 (XXV), Dec. 9, 1970; S. C. Res. 264 
and 269 (1969); 276 and 283 (1970). 

2 [1971] I.C.J. Rep. 47-51, 53, 54, and 58. 

3 Written Statement in the Namibia case, 1971, I.C.J. Pleadings, Vol. VI, par. 142. 

4[1953] 1 W.L.R. 246; 47 AJ.LL. 325 (1953). 
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out compensation. On June 17, 1952, the Rose Mary, a vessel carrying 700 
tons of crude oil, arrived in Aden, and the Anglo-Iranian Company brought 
an action in detinue in the Supreme Court of Aden, claiming the property 
in, or the immediate right to possession of, the oil.® 

In these cases involving the Anglo-Iranian Company, the legal basis of 
the Company’s claims are fundamentally different from those proposed for 
the United Nations regarding the products of Namibia. Thus, while the 
Company contested the validity of the law enacted by a competent sover- 
eign authority in its own territory, the United Nations as the competent au- 
thority exercising sovereign powers will challenge the validity of the ac- 
tions of an illegal occupant which has no competence whatsoever in .the 
relevant subject matter. 

However, although the legal bases of the respective claims of the Anglo- 
Iranian Company and that proposed for the United Nations may differ 
fundamentally, the procedure adopted by the Company to regain title to 
its former property is most instructive and useful. Thus, like the Anglo- 
Iranian Oil Company, the Council for Namibia can bring separate actions 
in any state in which the products cf Namibia can be found, claiming prop- 
erty in, or immediate right of possession to, such products, where the puta- 
tive owners have derived their title from the South African Government or 
through an act of the latter. 

Such an action will, however, be faced by two problems. The first re- 
lates to the identification of the procucts of Namibia. How can the Council 
distinguish between the products of Namibia and the products of other 
countries, and in particular the products of South Africa, from whose ports 
all the exports of Namibia are shipped to the outside world? Secondly, 
how can the Council establish before foreign municipal courts its owner- 
ship of these products, or its immeciate right to possession? 


Identification of Namibian Products 


The first problem, identification, is obviously a technical problem, and 
one which must therefore be left to the experts at the United Nations to 
deal with. However, certain factors will help in the process of identifica- 
tion. In the first place, all the products of Namibia and its annual output 
of these products must be compiled in great detail. This will not be too 
difficult, since there are in existence several United Nations reports on this 
question, and some South African Government official documents also list 
these items. 

Where the goods originating from Namibia are clearly marked, there will 
be no problem of identification in the importing country. However, where 
these are given South Africa labels or those of a third state (as has hap- 


s Although the Court held that the Company was entitled to the oil on the ground 
that the Iranian expropriation decree was contrary to international law, our interest in 
this case is not so much in the judgment and its merits, but on the procedure adopted 
by the Company to reclaim possession of what it regarded as its property. 

Moreover, when the applicants in the Rose Mary case brought similar actions in Japa- 
nese and Italian courts, these courts took views which were directly opposed to that of 
the Aden court in the Rose Mary. See Anglo Iranian Oil Co. v. Idemutsu Kosan Kaisha, 
20 LL.R. 305 and Anglo-Iranian Oil Co. v. $.U.P.O.B., 22 LL.R. 19 and 23, 47 A.J.LL. 
509 (1953). | 
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pened extensively in the case of Rhodesia), the problem becomes more 
acute. When there is a problem of identification, e.g., because the goods 
are given South African labels, this problem can be tackled by resorting to 
the “rationing policy” adopted in the later stages of the war of 1914-1918. 
‘The evidence in these cases was of a statistical character with reference to 
the average imports of a commodity by a particular neutral country. Where 
it was shown that the excess of imports above the average for a series of 
prewar years by the neutral state concerned was considerable, a presump- 
tion was raised against the goods of that description, which justified the 
seizure of those of a contraband character, leaving the claimant to prove by 
affirmative evidence their ultimate neutral destination.® 

If this process is reversed in the case of Namibian products, it will take 
the following shape: Where it is shown that South Africa’s exports of a 
particular product to a particular state are considerably above the quantity 
normally exported by South Africa into that state, or that the total quantity 
of that product normally originating from South Africa is less than the 
amount actually exported by South Africa in a particular year, a presump- 
tion would arise that the excess of exports of this particular product over 
South Africa’s normal exports of it, or its total production of it, constitute 
exports from Namibia. 

In order to operate such a system efficiently, the United Nations will have 
to set up a highly organized Trade Intelligence Department with regard to 
South Africa. The United Nations would also have to rely on each of its 
Member States to furnish statistical data of all exports from South Africa 
coming into its ports so that the United Nations can, by assembling all this 
data, acquire a global picture of South African exports and make the ap- 
propriate comparisons with known production in South Africa so as to dis- 
cover any “excess” which must be presumed to have come from Namibia. 


Proof of U.N. Title 


The second problem is how the United Nations can establish its title to 
these products successfully in municipal courts.” Thus the problem of the 
claimants, the United Nations, would be to establish that South Africa’s 
Mandate for Namibia has been validly revoked, and that the United Nations 
has become the legitimate Administering Authority of the Territory, while 
South Africa is merely an illegal occupant. This may merely involve the 
tendering of the relevant General Assembly and Security Council resolu- 
tions in evidence, or may involve having actually to prove that these reso- 
lutions were legally valid. 

Thus the mere tendering in evidence of General Assembly Resolution 
2145 (XXI) revoking the Mandate, Security Council Resolutions 269 (1969), 
276 (1970) and 283 (1970), and the Advisory Opinion of the International 
Court of Justice in the Namibia case, 1971, should be sufficient proof of the 
title of the United Nations to these products to satisfy any court of law. It 
will be recalled that the Security Council resolutions above are binding on 


8 See Colombos, International Law of the Sea 685-~6&6 (6th ed., 1967). 

T See, in general, E. Lauterpacht, “Implementation cf Decisions of International Or- 
ganizations through National Courts,” in Schwebel (ed.), The Effectiveness of Inter- 
national Decisions 57 (1971). l 
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Member States of the United Nations end any municipal court ignoring the 
implications of these resolutions will create international liabilities for the 
state concerned. However, in order that the United Nations may achieve 
its strongest and virtually unchallengeable claim to such products, the Mem- 
ber States of the Organization will have to introduce legislation in their 
various countries to implement Resolutions 269 (1969), 276 (1970) and 
283 (1970). | 

Another method whereby the Court may seek to determine the true 
ownership of the products, is by requesting an Executive Certificate 
(Foreign Office Certificate) regarding the status of the United Nations 
and South Africa, respectively, in the Territory. If, as it should, the 
Executive Certificate states that only the United Nations has sovereign 
competence in Namibia, the court will have no alternative but to draw 
the obvious conclusions as to title, że., that title to the subject matter of 
the claim is in the United Nations, and not in South Africa. 


Conclusion 


Finally, on the assumption that the United Nations succeeds in establish- 
ing its ownership of such products and is awarded possession of them, what 
would follow? Presumably, the United Nations will sell the products and 
apply the proceeds of the sale towards the development of the Territory. 
This may include the granting of scholarships to the inhabitants of the 
Territory for higher education abroad, the setting up of training establish- 
ments on technical, scientific, administrative and other useful subjects for 
Namibians abroad. In this connecticn, note may be taken of General 
Assembly Resolution 2679 (XXV) of December 9, 1970, setting up a U.N. 
Fund for Namibia. This Fund is to be used in financing a comprehensive 
educational and training program for Namibians with particular regard to 
their future administrative responsibilities in the Territory. The proceeds 
of the sale of Namibian products may also be invested in various commercial 
undertakings, with the intention of using the capital and interest in the 
direct development of Namibia Territory whenever the United Nations 
acquires physical control of the Territory. 

The advantage of bringing claims in municipal courts with regard to 
Namibian products is that it avoids direct sanctions under Article 41 .of the 
U.N. Charter, and direct economic confrontation with South Africa, which 
some influential Members of the United Nations are at present unwilling 
to undertake. 

Irse Sacay * 


REPORT OF THE MEETING OF THE ADVISORY COMMITTEE ON 
“FOREIGN RELATIONS OF THE UNITED STATES” HELD at 
THE DEPARTMENT OF STATE, NOVEMBER 5, 1971 


The regular publication of successive volumes of the documentary: series, 
Foreign Relations of the United States, by a professionally expert and dedi- 


* Lecturer in Law, University of Ife. 


è; 
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cated staff within the Historical Office of the Department of State is a dis- 
tinctive enterprise in which the Government and the people of the United 
States deserve to take great pride. This series not only serves the profes- 
sional interests of scholars, but, by conducing to more general knowledge 
and more accurate understanding of American foreign policy, it serves the 
public interest in the broadest sense. 

This national asset has been deteriorating in recent years—not in the 
quality, but in the timeliness, of the product. The Advisory Committee 
has repeatedly deplored the tendency to allow the series to fall farther and 
farther behind and urged the Department to take the relatively modest 
measures that would have checked and reversed that tendency. The re- 
sults have been discouraging; the time lag between events and the publi- 
cation of volumes covering those events has now been stretched to approxi- 
mately 25 years, despite the officially proclaimed policy of holding it at 20 
years. Itis our conviction that this slippage reflects the assignment of an 
unduly low priority to the Foreign Relations program. ‘The value and im- 
portance of the enterprise have not been adequately appreciated at the 
higher levels of government. 

The consultations and deliberations of the Advisory Committee at its 
meeting in November, 1971, revealed substantial reasons for hope that this 
situation is changing. In large measure, we suspect, because of the con- 
troversy engendered by the unauthorized release of “The Pentagon Pa- 
pers,” there is now a lively interest in the declassification and publication 
of documents relating to foreign affairs to be found throughout the Govern- 
ment and in various sectors of the American public. Newspapers that have 
not been known to give editorial support to the recurrent recommendations 
of the Advisory Committee have become champions of the people’s right to 
read foreign relations documents. A high-level Council on Classification 
Policy has been created within the Department of State. By special ad- 
ministrative decision, the Department opened most of its files covering the 
wartime years, 1942-1945, in January, 1972, substantially before the normal 
date for making these records available. The President has asked for ex- 
ploration of the questions of declassifying, and possibly of publishing ahead 
of normal schedule, documents pertaining to major international crises of 
the postwar period. Finally, the President ordered on March 8, 1972, that 
the Foreign Relations series be brought within three years to the twenty- 
year standard, and directed the heads of relevant agencies to give full co- 
operation in reaching and maintaining that standard. 

These initiatives point to the increasing acknowledgment of the impor- 
tance of the work of the Department's Historical Office. The staff respon- 
sible for the Foreign Relations series is in fact the key component of the 
State Department’s declassification system. In selecting and compiling 
documents for publication, it initiates consideration of declassification. In 
publishing the series, it gives declassification meaning by making cleared 
documents readily available to scholars, the press, and the public at large. 
‘If the current sense of urgency concerning this matter is to be translated 
into a scheme for the orderly, systematic, and responsible release of papers, 
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this clearly must involve the strengthening of the capabilities of the Foreign 
Relations staff. 

The Advisory Committee supports the President's insistence upon a crash 
program to reduce the interval between events and publication to twenty 
years, and therefore urges that the Historical Office be authorized without 
delay to recruit highly qualified professionals in adequate numbers to 
achieve that objective. 

Aside from the long-standing personnel shortage, the most serious barrier 
to the accelerated production of Foreign Relations volumes is the increas- 
ingly cumbersome and time-consuming matter of securing clearance for 
documents selected for inclusion. This problem grows as the staff moves 
farther into the postwar years and encounters larger numbers of papers that 
require clearance by executive agencies other than the Department of State, 
and by foreign governments. Within the Department, and in relation to 
other agencies, the Historical Office frequently finds itself engaged in some- 
thing like an adversary procedure, advocating prompt and affirmative de- 
cisions on clearance and encountering delay or resistance.. The Historical 
Office requires and deserves assistance in this matter. We urge the Secre- 
tary of State to require that declassification of documents for inclusion in 
Foreign Relations volumes be handled at the level of the Country Direc- 
tors, to support the Historical Office in its insistence that galleys be reviewed 
without undue delay, and to provide effective means for resolution of dis- 
agreements within the Department concerning the propriety of declassify- 
ing particular papers. We further recommend that the Secretary intervene 
on behalf of the Historical Office whenever negotiations are required with 
agencies outside the Department to facilitate prompt and reasonable de- 
cisions on clearance questions. Moreover, we urge that the Council on Clas- 
sification Policy support the Foreign Relations publication program by act- 
ing vigorously to expedite the clearance process. 

We note with approval that the rezent opening of the documentary files 
through 1945 has the temporary effect of extending the “open period” sev- 
eral years beyond the standard 30-years-before-current-date terminal point 
and of eliminating the “restricted period.” The Advisory Committee be- 
lieves that both aspects of this exceptional situation should be perpetuated, 
and we recommend that the Department adopt a new regulation, providing 
that the records for a given year (other than those in particularly sensitive 
categories requiring special treatment) be opened when the Foreign Rela- 
tions volumes for that year are published or when twenty-fwe years have 
elapsed, whichever occurs first. This would establish 25 years as the maxi- 
mum, and 20 years as the optimum, duration of the closed period. The 
proposed regulation, like the one it is intended to replace, will doubtless 
engender some difficulties and dissatisfactions, but we believe that the ad- 
vantages of making foreign policy materials subject to open access five to 
ten years earlier, without re-introducing the cumbersome provision for a 
“restricted period,” would outweigh any disadvantages that could reason- 
ably be expected. 
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‘The Advisory Committee reacts favorably to the possibility, suggested by 
a spokesman for the President on August 12, 1971, that the appropriate 
section of the Historical Office might undertake to compile and publish 
collections of documents relating to major international crises substantially 
before those events would be covered by Foreign Relations volumes pub- 
lished in normal course, and recommends that such a program be carried 
out. This would have the advantage of making particularly important 
documents generally available in timely fashion, facilitating scholarly re- 
search and nourishing public discussion concerning issues closely relevant 
to current foreign policy problems. While we are aware that the advanc- 
ing age of a document lessens the difficulty of releasing it, it is also true 
that the same factor lessens the importance of releasing it; the older the 
document, the more its value for the democratic process tends to diminish. 
It might be added that the preparation of “crisis volumes” should provide 
valuable groundwork for the editing of the regular Foreign Relations vol- 
umes that will in due course provide more comprehensive coverage of the 
same episodes, thereby contributing to the maintenance of the Foreign Re- 
lations schedule. If it should prove impossible to revive the Current Docu- 
ments series, the “crisis volumes” would also compensate in some measure 
for that loss to research and public education. We nevertheless urge that, 
in any case, vigorous efforts be made to provide for the resumption of the 
Current Documents publications. 

Finally, the Advisory Committee recommends that authorization and 
funds be provided for it to meet with representatives of the Historical Office 
twice each year, adding a spring meeting to its traditional autumn session. 
This proposal is motivated by the sense that a single annual meeting does 
not offer adequate opportunity to follow up recommendations put forward 
in the annual report, since the primary business of that meeting is the for- 
mulation of a new report. If an additional meeting is arranged, it is our 
intention that the annual report of the Advisory Committee will continue 
to emanate from the fall meeting, and that the spring meeting will be de- 
voted exclusively to inquiry into and discussion of the reactions engendered 
and the results generated by the report of the previous fall. 


Inis L. CLAUDE, JR., Chairman American Political Science 
Ricard C. SNYDER? Association 
ELMER PLISCHKE * 


Davip R. DEENER American Society of 
ALWYN V. FREEMAN International Law 
WALTER LAFEBER American Historical 
Ernest R. May? Association 


PAuL A, VARG 


1 Mr. Plischke, a retiring member of the Advisory Committee, participated in the 
1971 meeting in lien of Mr. Snyder, who was unable to attend. Mr. Snyder nonethe- 
less joins in this report. 

2 Mr. May could not attend the 1971 meeting, but joins in this report. 
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Denys MYERS 


1884-1972 


On February 11, 1972, the American Society of International Law lost a 
member whose long service to it must be noted with respect and apprecia- 
tion. Denys Myers, having joined the Society in 1908, was among those 
remarkable men whose membership in the Society spans over sixty years. 
His career was a varied one, embracing newspaper reporting, library and 
research work as well as editing and writing in the field of international 
organization and international peace. From 1910 to 1942 Mr. Myers was 
successively Director, Corresponding Secretary, Librarian and Research 
Director of the World Peace Fourdation. During this period he organ- 
ized the reference service on interrational affairs at the American Library 
in Paris in 1924, and was research librarian of the Fletcher School of Law 
and Diplomacy at Tufts University from 1933 to 1942, During and after 
World War II Mr. Myers was with the Department of State in the Di- 
visions of Special Research, Political Studies, International Security and Or- 
ganization, International Organization Affairs, and in the office of the 
Legal Adviser. He was a reference specialist at the United Nations Con- 
ference on International Organizaticn at San Francisco in 1945. He retired 
from the State Department in 1953. Among his publications were a Manual 
of Collections of Treaties, Handboox of the League of Nations, World Dis- 
armament-——Its Problems and Prospects, The Treaty of Versailles and After 
—Annotations of Text, Origin and Conclusion of the Paris Pact, and 
Documents on American Foreign Relations, prepared in collaboration with 
S. Shepard Jones from 1938 to 1942. 

Denys Myers participated actively in the annual meetings of the Society 
from 1917 until his health curtailed his activities. He contributed numerous 
articles and book reviews to the Journal, beginning in 1910. From 1959 
to 1961 he prepared the newly established section on “Contemporary Prac- 
tice of the United States in International Law.” From 1950 to 1962 Mr. 
Myers was Assistant Treasurer of the Society, that position having been 
created in 1950 after the loss of the Society’s Treasurer the previous year 
in an airplane crash. 

From 1955 to 1968 Denys Myers was Chairman of the Society’s Com- 
mittee on Publications of the Depertment of State whose meticulous re- 
ports, later expanded to cover United Nations publications, are a valuable 
source of information and the basis of discussion at the Society’s meetings 
resulting in the adoption of resolutions particularly directed to the pub- 
lication of Foreign Relations of the United States. 

Denys Myers was a careful scholar of broad interests who gave much 
of himself in the Society’s activities. He contributed many enlightening 
factual details to the discussions at the annual meetings and his conver- 
sation always conveyed to his listeners some additional knowledge of the 
subject of the conversation. 

Denys Myers will be missed by his friends and colleagues in the Society. 
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He was one of those pioneer members who contributed much to the in- 
terest of its proceedings and Journal. 
ELesNoR H. Fince » 


Prizes INSTITUTED BY JAMES Brown Scorr iv Memory or His 
MOTHER AND His Sister, JEANNETTE SCOTT 


The Institute of International Law announces the subject for the Andrés 
Bello Prize (2000 Swiss francs) to be awarded in 1975. This is as follows: 


“The Principle of Good Faith in International Law.” 


The competition is open to anyone, except members or associates, or 
former members or associates, of the Institute. 

The essays submitted should be unpublished manuscripts of not less 
than 150 and not more than 500 pages corresponding to a printed octavo 
page of the same style as a page of the volume of the Annuaire de l'Institut 
de Droit international. Essays may be written in English, French, German, 
Italian or Spanish. They should be sent anonymously, in triplicate. Each 
copy must be supplied with two mottoes. These mottoes should be in- 
scribed on an accompanying envelope containing the names in full of the 
author, his/her date and place of birth, and nationality. The essays 
should be received by the Acting Deputy Secretary-General of the Institute 
(Professor Paul De Visscher, 82 avenue du Castel, 1200 Brussels, Belgium) 
no later than December 31, 1974. 

The conditions of the Prize will be found in the Annuaire de Institut de 
Droit international for 1969, Vol. 53, pp. 501-505. 


VANDERBILT JOURNAL OF TRANSNATIONAL LAW 


Among the fledgling student publications on international Jaw of a few 
years ago, the Vanderbilt International appeared in 1967 as the bulletin of © 
the Vanderbilt International Law Society. Today, thanks to increased 
enrollment in the Vanderbilt Law School and enlarging interest in inter- 
national problems, the bulletin has become the Vanderbilt Journal of Trans- 
national Law. The first issue under this title, dated Winter 1971 (Vol. 5, 
No. 1), is dedicated to the memory of the late Elliott E. Cheatham, for many 
years a member of the American Society of International Law and Professor 
of Law at Columbia University, who went to Vanderbilt in 1960. The | 
dedication states that his “contributions to Vanderbilt Law School and to 
the development of transnational law were immeasurable.” 

Appropriately, the leading article in the Vanderbilt Journal of Trans- 
national Law is by Judge Philip C. Jessup and is entitled “The Development 
of a United States Approach toward the International Court of Justice.” 
Preston Brown discusses “The 1971 1.C.J. Advisory Opinion on South West 
Africa (Namibia).” Dr. Martin Domke writes on a preliminary proposal 
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for “Establishing an International Commercial Arbitration Council.” Other 
articles are: “Securities Regulation in Great Britain: A Comparison with 
United States Practice,” by Dean Robert L. Knauss; “The Bases and Range 
of Federal Common Law in Private International Matters,” by Professor 
Harold G. Maier; and “The Regulation of Transnational Sports Competition: 
Down from Mount Olympus,” by James A. R. Nafziger. 

The Journal carries notes on recent decisions covering admiralty, Con- 
stitutional law, private international law and international aspects of U.S, 
antitrust law. A case digest briefly summarizes less important cases topically 
arranged. There is also a section of book reviews and books received, the 
latter listing the titles of books with a brief description of their contents. 

Volume 6, No. 1, of the Journal will contain the papers delivered and the 
panel discussion held at a regional meeting of the American Society of 
International Law on March 10-11, 1972, at Vanderbilt University, which 
was co-sponsored by the Vanderbilt International Law Society and others 
in co-operation with the Vanderbilt School of Law. The general topic of 
the meeting was “Foreign Investment and Currency Flow: The Effect of 
Changing Circumstances on International Business.” 

The Editor-in-Chief of the Journal is Charles G. Burr, the Managing 
Editor, Leslie S, Edmondson, and the Administrative Editor, Jack W. Burtch, 
Jr., who are assisted by a large editorial staff. Professor Harold G. Maier 
is Faculty Adviser. 

The Journal is published twice yearly, at a subscription price of $6.00 
in the United States, and $7.00 abroad. Single issues are $3.50 in the United 
States, and $4.00 abroad. Subscriptions should be sent to the Administrative 
Editor, Vanderbilt Journal of Transnational Law, Vanderbilt University 
School of Law, Nashville, Tennessee 37240. 

| ELEANOR H. Finca 


Tse BOARD oF EDITORS 


Under the regulations adopted last year by the Executive Council of 
the Society regarding the Board of Editors of this Journnan, the Board is 
now composed of twenty-four members elected for four-year terms, six 
members being elected each year. They may be re-elected for two addi- 
tional terms, as the expiration of which twelve-year period, they are not 
eligible for election for one year following expiration of the term. In the 
note on the 1971 annual meeting of the Society published in this JOURNAL 
(65 AJ.LL. at 592 (1971)), the membership of the Board of Editors as 
elected by the Executive Council in April, 1971, was given, indicating the 
terms for which they were elected under the new rules. 

The Executive Council at its meeting on October 31, 1971, elected to the 
Board, to fill three vacancies, Miss Marjorie M. Whiteman, formerly 
Assistant Legal Adviser of the Department of State. Mr. Monroe Leigh 
of the District of Columbia Bar, and Professor John Norton Moore of the 
University of Virginia School of Law, these to serve until 1975. 
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On April 27, 1972, the Executive Council elected the following to serve 
on the Board until 1976: Professor Richard B. Bilder of the University of 
Wisconsin Law School, Professor Jerome A. Cohen of Harvard Law School, 
Professor Thomas M. Franck of New York University Center for Inter- 
national Studies, Professor Oliver J. Lissitzyn of Columbia University Law 
School, Professor Brunson MacChesney, of Northwestern University Law 
School, Acting Editor-in-Chief of the Journal for the past year, and Pro- 
fessor W. Michael Reisman of Yale Law School. Professor William W. 
Bishop, Jr., a member of the Board since 1947 and former Editor-in-Chief, 
was elected an honorary editor. Professor Myres S. McDougal, a member 
of the Board since 1949, was also elected an honcrary editor. 

This writer, who is retiring as Assistant Editor of the JOURNAL on May 
31, 1972, has been succeeded by Miss Anne Patricia Simons, whose abilities 
are widely known and whose qualifications are given in detail in the 
Societys Newsletter for May. The undersigned wishes to express her 
deep gratitude for the co-operation and friendship of the Board of Editors 
and of the officers and members of the Society over the many years she 
has served first as Executive Secretary of the Society and Secretary of the 
Board of Editors, and later as Assistant Editor. She extends to her suc- 
cessor her warm good wishes for an equally happy and successful asso- 
ciation with the Journau and the Society. 

ELeanor H. Finca 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW _ 


The material for this section is compiled by Steven C. Nelson, Office of 
the Legal Adviser, Department of State. 

The references in the headings are to sections of the Digest of Inter- 
national Law prepared by Marjorie M. Whiteman (1963 to date) dealing 
with the same subject matter as the material presented. 


Ricutrs AND Duties oF STATES 


Nonaggression (5 Whiteman’s Digest, Ch, XII, §22; see esp. at pp. 829 
et seq.) 


On March 10, 1972, the Embassy af Ecuador presented to the Department 
of State a note concerning the so-called “Van Deerlin amendment” to the 
1972 Foreign Assistance Appropriation Act.t The Department responded 
by a note dated March 24, 1972. The following are excerpts from the two 
notes: 


Note from the Embassy of Ecuador 


I have the honor to address Your Excellency in reference to the foreign 
aid law sanctioned yesterday by the President of the United States of 
America. The aforesaid law includes an amendment by which no amount 
of the foreign aid may be used to provide assistance to Ecuador unless the 
President of the United States determines that the furnishing of such assist- 
ance is important to the national] interest of the United States. 

In accordance with precise instructions from my government, I must 
express to Your Excellency the formal protest of the Government of Ecuador 
on the amendment introduced to the foreign aid law, because this act 
violates the international obligations solemnly undersigned by the Govern- 
ment of the United States of America, by virtue of which no state may use 
or encourage the use of coercive measures in order to force the sovereign 
will of another state.2 The amendment represents a continuation of a 
threatening policy originated in the unlawful activities of American fishing 
boats in the territorial waters of Ecuador. 

The Government of Ecuador considers the approved amendment as a 
clear act of coercion exercised by the Government of the United States of 
America and conceived as an instrument of retaliation against a legitimate 
action adopted by the Government of Ecuador in order to protect the use 
of its natural resources in territorial waters. 


Note from the Department of State 


I wish to reply to your note of March 10, 1972, regarding a recent amend- 
ment to the Foreign Assistance and Related Agencies Appropriation Act, 


1 P.L. 92-242, 86 Stat. 48, §113 (1972). 
2 The treaty provision referred to is Art. 19 of the O.A.S. Charter, 2 U.S.T. 2394, 
T.LA.S. No. 2361; as amended, 21 U.S.T. 607, T.LA.S, No. 6847. 
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1972, which concerns Ecuador. As the Government of Ecuador was aware, 
the Secretary of State, acting on behalf of the President of the United States, 
had made on March 9, 1972, the determination within the terms of the 
amendment that the continuation of assistance programs for Ecuador is in 
the national interest of the United States. As a consequence the amend- 
ment will not affect the United States assistance program to Ecuador. 

My Government wishes to note, however, that the application of United 
States law to the granting or withholding of foreign assistance does not 
come within the terms of the international obligation to which your note 
referred. Assistance between nations depends upon a high degree of 
mutuality and such assistance is provided on terms that are acceptable to 
all parties concerned. An aid relationship is a function of many factors that 
can and do change, and nothing in international Jaw or practice implies that 
either the furnishing or the acceptance of assistance is obligatory. 

The Government of the United States strongly reciprocates the desire of 
the Government of Ecuador to maintain cordial relations on the basis of 
mutual respect. For our part, we have always been ready to find a practical 
solution to the fishing boat problem pending the 1973 U.N. Conference on 
the Law of the Sea through the peaceful procedures of negotiation, arbitra- 
tion or adjudication, a willingness which has been demonstrated by Assistant 
Secretary Meyer’s recent trips to Ecuador for the purpose of negotiating 
such a practical solution. The Government of the United States hopes that 
contacts on this subject will continue in a spirit of understanding and mutual 
good will. 


DIPLOMATIC MISSIONS AND EMBASSY PROPERTY 


Certain Rights and Duties of Diplomatic Officers: Inviolability of Person, 
Residence, and Property, and Privileges and Immunities: Diplomatic 
Premises: Inviolability and Protection (7 Whiteman’s Digest, Ch. XVII, 
§§11, 12, 36) 


The following is an excerpt from a statement by the pny Under 
Secretary of State for Management, William B. Macomber, Jr., before a 
subcommittee of the Senate Judiciary Committee, during hearings on March 
16, 1972, concerning H.R. 10502, a bill to amend Title 18 of the United 
States Code to provide for expanded protection of public officials and 
foreign officials. 

8 a @ 2 


Mr. Chairman, in the recent past we have witnessed an increase of 
violence directed against diplomats. Diplomats throughout the world are 
no longer merely subject to the ordinary variety of crimes to which you 
and I are also subject. Now, in addition, militant activists and terrorists 
commit crimes against diplomats for new reasons. They may disagree with 
the policies of a country and seek to affect them by acts of violence com- 
mitted against the diplomats of that country. They may seek to hold 
diplomats captive for ransom. Or, they may merely seek to embarrass both 
the host state, whose duty it is to protect the diplomat, and/or the country 
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which that diplomat represents. Making diplomats into such political pawns 
is gravely damaging to the conduct of relations among States. 

Mr. Chairman, such acts of political violence in the United States are also 
a recent phenomenon, and the United States Federal Government needs 
additional tools to cope with it. As Secretary Rogers and Attorney General 
Mitchell said in their letter to the Speaker of the House, “Review of re- 
sources available to the Federal Government to meet these new and sub- 
stantial threats to foreign... officials has disclosed alarming omissions 
and inconsistencies in existing Federal criminal jurisdiction over such mat- 
ters. Correction of these deficiencies need not and should not await the 
actual occurrence of a tragedy.” 

Passage of this bill would permit the United States to take a direct part 
in the discharge of its international obligations as a host country for the 
protection of diplomatic, consular, and other foreign government and inter- 
national organization personnel and their families, and the property of 
foreign governments and international organizations. Presently, in most 
instances, the Federal Government zan press for the cooperation of local 
authorities but has no way to guarantee that such cooperation will be 
forthcoming. It is the generally accepted rule of international law that 
the host country is under a specia. duty to protect the diplomatic and 
consular premises of a foreign goveznment and that the host country has 
a duty to take all appropriate steps to prevent any attack on the person 
of a diplomatic or consular agent. But while we have this responsibility, 
and we have never denied that we have it, we ourselves are not able to 
carry that responsibility out fully. Under normal circumstances this situa- 
tion would cause no grave problem in the United States because local 
authorities are, in fact, cooperative in providing protection for diplomatic 
personnel. But when diplomats become the object of political violence, 
the situation is somewhat changed, at least in those areas where there is a 
high concentration of diplomats. Lccal resources may not be adequate to 
this special situation. | 

Such acts of violence directly affect the foreign relations of the United 
States. If this bill is enacted, municipal authorities will continue to have 
responsibility for vigilant efforts to provide adequate protection, but enact- 
ment would also provide the Federal Government with the necessary tools 
to take action when required. This makes sense, for when such incidents 
occur the state whose diplomat or property has been injured approaches 
the Department of State directly, through diplomatic channels, with the 
facts relevant to the incident. Federal authorities would, therefore, in cer- 
tain cases, be in a position to deal more quickly and appropriately with 
the matter. 

Mr. Chairman, there are two categories of foreign officials who are covered 
by the proposed legislation. The first contains those officials of very high 
rank—-a chief of state, president, vice president, foreign minister, ambas- 
sador, and soon.... 

The second category includes officials of lower rank who must be duly 
notified to the United States and who must be here on official business, 
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This class includes officers and employees of embassies and consulates, of 
missions of their governments to international organizations, and of trade 
and commercial offices of foreign governments, It also includes officers and 
employees of international organizations who are not United States citizens. 

The bill would cover murder or manslaughter, and conspiracy to murder; 
kidnaping, and conspiracy to kidnap; assault; and harassment of foreign 
officials. Federal law—specifically section 112 of title 18 of the: United 
States Code—currently covers only assaults against visiting heads of foreign 
states, heads of government and foreign ministers, as well as ambassadors 
and other public ministers. This is clearly insufficient at the present time. 
It is not clear that the statute covers embassy personnel in Washington 
below the rank of minister, or that it covers representatives to international 
organizations. Furthermore, that statute covers only various forms of as- 
sault. However, the long-standing accepied status of this statute does dem- 
onstrate both that there is clearly no impediment to the enactment of 
Federal criminal law for the protection of diplomats and that the enactment 
of such legislation is entirely appropriate as a policy matter. 

The proposed legislation under certain conditions also prohibits persons 
from congregating within 100 feet of any building or premises owned, used 
or occupied by a foreign government or by a foreign official for diplomatic, 
consular or other official purposes, or belonging to or used by an inter- 
national organization. The conditions are: refusal to leave at the request of 
law enforcement authorities, and that the activities of such persons relate 
to the activities of the foreign government, official or international organiza- 
tion. ‘The purpose of this provision is to protect the peace, dignity and 
security of foreign officials when they are at their place of work. This pro- 
vision would not apply to the District of Columbia because the District law 
already affords even more extensive protection to foreign officials in the 
Nation’s capital, While the District law has a “500-foot rule,” the narrower 
radius has been adopted for the more general provision of this bill in order 
to minimize interference with the freedom of ingress and egress of indi- 
viduals in the vicinity of foreign government offices in congested metro- 
politan areas. I might note that this provision, of course, covers not only 
those who congregate outside of the building involved, but also those who 
manage to get inside the building itself. 

Finally, the bill would also make it a Federal offense willfully to injure, 
damage, or destroy any real or personal property located in the United 
States and belonging to or utilized or occupied by any foreign government 
or international organization, or by a foreign official. Attempts are also 
covered. Thus, embassies, consulates, missions to international organiza- 
tions, the residences of foreign officials, and trade and commercial offices 
of foreign governments would be covered. The provision also covers real 
and personal property, including automobiles and other vehicles, used for 
official or unofficial purposes. 

Mr. Chairman, the continuing violence, threats, and harassment directed 
against foreign officials in the United States has led to questions by the 
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foreign governments concerned as to whether or not the United States is 
able to live up to its international obligations. Prompt passage of H.R. 
10502 will reassure other governments that the United States can and will 
live up to these obligations. 


(66 Dept. of State Bulletin 609 (1972). ) 


2 a & a % 


ALIENS 


Political or Territorial Asylum; Refugees and Displaced Persons (8 White- 
man’s Digest, Ch. XXIII, §23} 


On January 11, 1972, the Department of State announced the issuance to 
all U.S. missions abroad and to other government agencies of guidelines for 
response to requests by foreign nationals for asylum in the United States. 
The guidelines provided in part as follows: 


DEPARTMENT OF STATE, 
Washington, D.C., January 4, 1972. 


General Policy for Dealing with Requests for 
Asylum by Foreign Nationals 


Pouiicy 


Both within the United States and abroad, foreign nationals who request 
asylum of the United States Government owing to persecution or fear of per- 
secution should be given full opportunity to have their requests considered 
on their merits. The request of a person for asylum or temporary refuge 
shall not be arbitrarily or summarily refused by U.S. personnel. Because 
of the wide variety of circumstances which may be involved, each request 
must be dealt with on an individual tasis, taking into account humanitarian 
principles, applicable laws and other factors. 

In cases of such requests occurring within foreign jurisdiction, the ability 
of the United States Government io give assistance will vary with location 
and circumstances of the request. 


U.S, OBJECTIVES 


A basic objective of the U.S. is to promote institutional and individual 
freedom and humanitarian concern fcr the treatment of the individual. 

‘Through the implementation of generous policies of asylum and assistance 
for political refugees, the United States provides leadership toward resolving 
refugee problems. 


‘BACKGROUND 


A primary consideration in U.S. asylum policy is the Protocol Relating to 
the Status of Refugees, to which the United States is a party. The principle 
of asylum inherent in this international treaty (and in the 1951 Refugee 
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Convention whose substantive provisions are by reference incorporated in 
the Protocol) and its explicit prohibition against the forcible return of 
refugees to conditions of persecution, have solidified these concepts further 
in international law. As a party to the Protocol, the United States has an 
international treaty obligation for its implementation within areas subject 
to jurisdiction of the United States. 

United States participation in assistance programs for the relief of refugees 
outside United States jurisdiction and for their permanent resettlement in 
asylum or other countries helps resolve existing refugee problems. It also 
avoids extensive accumulation of refugees in asylum countries and promotes 
the willingness of the latter to maintain policies of asylum for other arriving 
refugees. 

President Nixon has reemphasized the United States commitment to the 
provision of asylum for refugees and directed eppropriate Departments and 
Agencies of the United States Government, under the coordination of the 
Department of State, to take steps to bring to every echelon of the United 
States Government which could possibly be involved with persons seeking 
asylum a sense of the depth and urgency of our commitment. 


PART TWO 


Handling Asylum Requests by Persons in the 
United States or in Other Areas Outside Any 
Foreign Jurisdiction 


All U.S. Government personnel who may receive a request from a foreign 
national for asylum within territory under the jurisdiction of the United 
States, or aboard a U.S. vessel or aircraft in or over U.S. territorial waters or 
on or over the high seas, should become thoroughly familiar with pro- 
cedures for the handling of such requests. Implementing instructions issued 
by Government agencies to establish these procedures should receive the 
widest dissemination among such personnel. 


PROCEDURES 
A. [Administrative Instructions—deleted] 


B. Safe protective custody will be provided to the asylum seeker and, 
where indicated, appropriate law enforcement or security authorities will be 
brought in as early as possible. Interim measures taken to assure safe 
custody may include the use of force against attempts at forcible repatria- 
tion where means of resistance are available, taking into account the safety 
of United States personne] and using no greater force than necessary to 
protect the individual. Any inquiries from interested foreign authorities 
will be met by the senior official present with a response that the case has 
been referred to headquarters for instructions. 


C. [Administrative Instructions—deleted] 
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PART THREE 


Handling Asylum Requests by Persons 
Within Foreign Jurisdiction 


This instruction sets forth procedures for all U.S. Government agencies 
abroad in dealing with asylum requests at U.S. installations, vessels or air- 
craft in foreign jurisdictions. 


I. GRANTING ASYLUM 


While it is the policy of the U.S. not to grant asylum at its units or installa- 
tions within the territorial jurisdiction of a foreign state, any requests for 
U.S, asylum should be reported in accordance with the procedures set 
forth herein. 


Il. Grantinc TEMPORARY REFUGE 


Immediate temporary refuge for humanitarian reasons, however, may be 
granted (except to board aircraft because of their vulnerability to hijacking ) 
in extreme or exceptional circumstances wherein the life or safety of a 
person is put in danger, such as pursuit by a mob. 

When such temporary refuge is granted, the American Embassy or 
consular office having jurisdiction, the Washington headquarters of the con- 
cerned agency, and the Department of State should be immediately notified. 
Military units under direct Embassy jurisdiction will report through the 
Embassy, unless the senior diplomatic official determines otherwise. 

To the extent circumstances permit, persons given temporary refuge 
should be afforded every reasonable care and protection. The measures 
which can prudently be utilized in providing this protection must be a 
matter for decision of the senior U.S. official present at the scene, taking 
into consideration the safety of American personnel and the established 
security procedures for the unit or installation concerned. 

Protection shall be terminated when the period of active danger is ended, 
except that authority to do so shall be obtained from the Department of 
State. Where a military installation not under direct Embassy jurisdiction 
is involved, such authority shall be obtained from its Washington head- 
quarters upon concurrence of the Department of State. Any inquiries from 
interested foreign authorities will be met by the senior official present with 
a response that the case has been referred to Washington. 


III. NOTIFICATION TO DEPARTMENT oF STATE OF ASYLUM REQUESTS 
[ Administrative—deleted | 

IV. INFORMATION TO BE TRANSMITTED 
[ Administrative—deleted ] 

V. DIPLOMATIC AND CONSULAR ESTABLISHMENTS 


A. Requests For Asylum 


nal 
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Requests for asylum made at U.S. diplomatic and consular establishments 
will continue to be dealt with in accordance with the provisions of Volume 
2, Section 225.2 of the Foreign Affairs Manual, except that, should tem- 
porary refuge be granted, the authority of the Department of State must 
be obtained before such refuge is terminated. 


B. Routine Requests 


Requests of third country nationals for asylum made to diplomatic and 
consular offices need not be reported immediately to the Department of 
State when all of the following conditions exist: 


(a) Adequate host government machinery is well established which, 
in the opinion of the Embassy, assures satisfactory protection of the asylum 
seeker's rights. 

(b) There is no evidence of danger of forcible repatriation. 

(c) Local authorities can be expected to assume responsibility for the 
asylum seeker, 


C. Coordination with Host Country Authorities 


Action with regard to third country nationals seeking asylum should nor- 
mally be taken within the overall policy that the granting of asylum is the 
right and responsibility of the government of the country in whose territory 
the request is made. Unless the Embassy deeras that there are cogent rea- 
sons for not doing so, these authorities should be informed by the Embassy 
as soon as practicable of the request for asylum. 

Activities should also be coordinated by the Embassy with the representa- 
tive of the United Nations High Commissioner for Refugees (UNHCR), 
where such a representative is resident and the Embassy deems it appro- 
priate. The UNHCR is a valuable instrument for providing international 
protection and securing adequate legal and political status for refugees. In 
addition to providing guarantees against forcible repatriation, the UNHCR 
seeks to secure for refugees legal, political, economic and social rights within 
asylum countries. 


D. Available U.S. Assistance 


The U.S. is prepared in the cases of selected refugees to provide care and 
maintenance, and to assist in local settlement in the country of first asylum 
or in another country of resettlement, including the United States. Such 
assistance is normally provided through voluntary agencies under a contract 
with the Department of State. In cases where the Embassy or Consular 
Office has determined that U.S. assistance is warranted, it should telegraph 
the Department of State recommending the type and extent of initial aid 
and ultimate resettlement considered most suitable. 


(66 Dept. of State Bulletin 124-127 (1972); reprinted in 
1] Int. Legal Materials 228-233 (1972).) 


- 
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STATE RESPONSIBILITY FOR INJURIES TO ALIENS: DIPLOMATIC 
PROTECTION AND INTERNATIONAL CLAIMS 


Acts Affecting Property Rights of the Alien: Expropriation or Other Tak- 
ing (8 Whiteman’s Digest, Ch. XXIV, $$25-31) 


On January 19, 1972, the White House issued a statement by the Presi- 
dent on the subject of economic assistance and investment security in de- 
veloping nations. The following excerpts from that statement concern 
United States policy toward expropriation of private property owned by 
United States citizens: 


Q & 4% hed ha 


A principal objective of foreign economic assistance programs is to assist 
developing countries in attracting private investment. A nation’s ability to 
compete for this scarce and vital development ingredient is improved by 
programs which develop economic infrastructure, increase literacy, and 
raise health standards. Private investment, as a carrier of technology, of 
trade opportunities, and of capital itself, in turn becomes a major factor in 
promoting industrial and agricultural development. Further, a significant 
flow of private foreign capital stimulates the mobilization and formation of 
domestic capital within the recipient country. 

A sort of symbiosis exists—with government aid efforts not only speeding 
the flow of, but actually depending for their success upon, private capital, 
both domestic and foreign. And of course, fom the investor's point of view, 
foreign private investment must either yield financial benefits to him over 
time or cease to be available. Mutual benefit is thus the sine qua non of 
successful foreign private investment. 

Unfortunately for all concerned, these virtually axiomatic views on the 
beneficial role of and necessary conditions for private capital have been 
challenged in recent and important instances. U.S. enterprises, and those 
of many other nations, operating abroad under valid contracts negotiated 
in good faith, and within the established legal codes of certain foreign coun- 
tries, have found their contracts revoked and their assets seized with inade- 
quate compensation or with no compensation. 

Such actions by other governments are wasteful from a resource stand- 
point, short-sighted considering their adverse effects on the flow of private 
investment funds from all sources, and unfeir to the legitimate interests of 
foreign private investors. 

The wisdom of any expropriation is questionable, even when adequate 
compensation is paid. The resources diverted to compensate investments 
that are already producing employment and taxes often could be used more 
productively to finance new investment in the domestic economy, particu- 
larly in areas of high social priority to which foreign capital does not al- 
ways flow. Consequently, countries that expropriate often postpone the 
attainment of their own development goals. Still more unfairly, expro- 
priations in one developing country can ani do impair the investment cli- 
mate in other developing countries. 

In light of all this, it seems to me imperative to state to our citizens and 


/ 
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to other nations the policy of this government in future situations involving 
expropriatory acts. 


l. Under international law, the United States has a right to expect: 


—That any taking of American private property will be nondiscrimina- 
tory; 

—That it will be for a public purpose; and 

—That its citizens will receive prompt, adequate, and effective compen- 
sation from the expropriating country. 


Thus, when a country expropriates a significant U.S. interest without mak- 
ing reasonable provision for such compensation to U.S. citizens, we will 
presume that the United States will not extend new bilateral economic 
benefits to the expropriating country unless and until it is determined that 
the country is taking reasonable steps to provide adequate compensation or 
that there are major factors affecting U.S. interests which require continu- 
ance of all or part of these benefits. 

2. In the face of the expropriatory circumstances just described, we will 
presume that the United States Government will withhold its support from 
loans under consideration in multilateral development banks. 

3. Humanitarian assistance will, of course, continue to receive special 
consideration under such circumstances. 


= 2 2 2 = 


6. Since these issues are of concern to a broad portion of the international 
community, the U.S. Government will consult with governments of devel- 
oped and developing countries on expropriation matters to work out effec- 
tive measures for dealing with these problems on a multilateral basis. 

7. Along with other governments, we shall cooperate with the interna- 
tional financial institutions—in particular, the World Bank Group, the Inter- 
American Development Bank, and the Asian Development Bank—to achieve 
a mutually beneficial investment atmosphere. ‘The international financial 
institutions have often assisted in the settlement of investment disputes, and 
we expect they will continue to do so. 

8. One way to make reasonable provision for just compensation in an ex- 
propriation dispute is to refer the dispute to international adjudication or 
arbitration. Firm agreement in advance on dispute settlement procedures 
is a desirable means of anticipating possible disagreements between host 
governments and foreign investors. Accordingly, I support the existing In- 
ternational Centre for the Settlement of Investment Disputes within the 
World Bank Group, as well as the establishment in the very near future of 
the International Investment Insurance Agency, now under discussion in the 
World Bank Group. The Overseas Private Investment Corporation will 
make every effort to incorporate independent dispute settlement procedures 
in its new insurance and guarantee agreements. 


I announce these decisions because I believe there should be no uncer- 
tainty regarding U.S. policy. The adoption by the United States Govern- 
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ment of this policy is consistent with international law. The policy will be 
implemented within the framework of existing domestic law until the Con- 
gress modifies present statutes along the lines already proposed by this ad- 
ministration. The United States fully respects the sovereign rights of 
others, but it will not ignore actions prejudicial to the rule of Jaw and 
legitimate U.S. interest. 

Finally, as we look beyond our proper national interests to the larger 
considerations of the world interest, let us not forget that only within a 
framework of international law will the developed nations be able to pro- 
vide increasing support for the aspirations of our less developed neighbors 
around the world. 


(66 Dept. of State Bulletin 152, 153-154 (1972); reprinted in 
11 Int. Legal Materials 239-242 (1972).) 


CERTAIN LEGAL PROBLEMS COMMON TO INTERNATIONAL ORGANIZATIONS 


Privileges and Immunities: Representatives of Members (13 Whiteman’s 
Digest, Ch. XXXVIII, §39) 


On January 24, 1972, the Sheriff of the City of New York, in connection 
with a civil action in the State courts of New York, attached a bank account 
belonging to the Permanent Mission of the Republic of Cyprus to the United 
Nations. By letter dated January 27, 1972, the Legal Adviser of the De- 
partment of State notified the Attorney General of the United States that 
the account was entitled to immunity and requested that action be taken to 
vacate the attachment. On January 28, 1972, after the Legal Advisers 
letter had been submitted to the court by the United States Attorney ap- 
pearing for the United States, the order of attachment was vacated as to de 
account in question. The letter from the Legal Adviser was as follows: 


DEPARTMENT OF STATE 
THE LEGAL ADVISER 
WASHINGTON 


| January 27, 1972 
Honorable John N. Mitchell 
Attorney General 
Department of Justice 
Washington, D.C. 20530 


Dear Mr. Attorney General: 


The Department of State has received a note, a copy of which is attached, 
from the Permanent Mission of Cyprus to the United Nations informing 
the Department that bank account No. 014-1-01642 at the Chase Manhattan 
Bank (825 United Nations Plaza, New York, New York) of the Permanent 
Mission has been attached. The Department has been informed that the 
attachment is related to the case of Shirley Laszlo v. Republic of Cyprus, 
Index 1542/72, Special Term, Part II, Supreme Court (New York County). 


The note of the Permanent Mission states that the account in question is 
the official account of the Permanent Mission and that the monies in the 
account are used for the official purposes of the Mission. The note requests 


t 


1972] CONTEMPORARY PRACTICE OF THE UNITED STATES 623 


that the United States take appropriate steps in order to vacate the attach- 
ment. 


Paragraph 2 of Article 105 of the Charter of the United Nations provides 
that representatives of the Members of the United Nations shall “enjoy such 
privileges and immunities as are necessary for the independent exercise of 
their functions in connection with the Organization.” In view of the obli- 
gations of the United States under paragraph 2 of Article 105 and since the 
account under attachment is used for official purposes of the Cyprus Per- 
manent Mission, the Department recognizes and allows the immunity of 
the account from attachment in the present case. 


The exceptional seriousness of this case is such as to require immediate 
action by the Government of the United States. Unless the attachment is 
vacated, the functioning of the Permanent Mission of Cyprus will be hin- 
dered seriously in a very short period of time. The Department of State 
therefore requests that the Department of Justice take the appropriate steps 
to vacate the attachment as promptly as possible. 


The Department understands that an account in the name of the Central 
Bank of Cyprus also has been attached in connection with the aforemen- 
tioned case. ‘The Department of State does not at this time take a position 
with respect to whether that account also is entitled to immunity. 


Sincerely, 


Joun R. STEVENSON 
The Legal Adviser 


TREATIES AND OTHER INTERNATIONAL AGREEMENTS 
Executive Agreements (14 Whiteman’s Digest, Ch. XLII, §§22-25) 


The following memorandum was submitted to the Senate Foreign Rela- 
tions Committee by the Department of State in connection with hearings 
before that Committee on February 1, 2, and 3, 1972, on the subject of 
“Executive Agreements with Portugal and Bahrain”: 


MEMORANDUM OF LAW REGARDING CONCLUSION OF AGREEMENT WITH 
PORTUGAL AND BAHRAIN 


This memorandum describes the general practice of the Department of 
State in determining whether an agreement should be a treaty or an execu- 
tive agreement and the standards which we apply in making such determi- 
nations. The memorandum then relates this practice and these standards 
to the exchange of notes on December 9, 1971 with Portugal regarding the 
continued use by American forces of certain facilities in the Azores and the 
exchange of notes on December 23, 1971 with Bahrain for the use of cer- 
tain facilities in that country. 

Both treaties and executive agreements have long been recognized as 
necessary and proper in the conduct of the foreign relations of the United 
States. ‘The Department of State has a procedure, known as the Circular 
175 procedure, which requires that the authorization of the Secretary of 
State be obtained before an international agreement may be negotiated or 
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concluded. One of the purposes of the Circular 175 procedure is to make 
a determination as to the proper form of the agreement—treaty or executive 
agreement." 

The regulations of the Department of State provide that an executive 
agreement may be entered into only if it falls within one or more of the 
following categories; 


1, Agreements which are made pursuant to or in accordance with existing 
legislation or a treaty in force with respect to the United States; 

2, Agreements which are made subject to Congressional approval or im- 
plementation; 

3. Agreements which are made under and in accordance with the Presi- 
dent’s Constitutional powers. 


The Legal Adviser’s office is required to review all requests to the Secre- 
tary of State for authorization to negotiate or to sign any international agree- 
ment. ‘The Legal Adviser’s office examines the proposed agreement and the 
legal and constitutional authority for entering into it and specifically is re- 
quired to show: 


I 
In the case of a treaty 


(a) Whether or not the subject matter is within traditional limits; 

(b) Whether or not the treaty will be self-executing, in whole or in part; 

(c) If not self-executing, the part or parts which may require legislation 
and the plans contemplated with respect to formulation and presentation of 
proposed legislation; 

(d) The extent, if any, to which the treaty is intended to prevail over 
existing Federal or State law and information as to groups in opposition to 
or in support of the contemplated change. 


i 
In the case of an Executive Agreement 


(a) A precise reference to the pertinent legislative or treaty provisions, 
if any, constituting authority for the making of an Executive Agreement on 
the subject. 

(b) If no antecedent legislative or treaty authority exists whether or not 
the agreement is to be made subject to legislation by the Congress. 

(c) The Constitutional powers of the President relied upon. 


The Department has other detailed standards which are followed in de- 
termining whether an international agreement should be concluded as a 
treaty. Under these standards, the treaty form is used: 


a. When the subject matter and treatment thereof is traditionally han- 
dled by a treaty. This is not necessarily controlling in all instances but re- 
quires careful consideration before any departure therefrom. 


° Department of State Circular No. 175, Dec. 13, 1955. Reprinted in 50 A.J.ILL. 
784 (1956). 
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b. When the subject matter and treatment thereof is not wholly within 
the delegated powers of the Congress and is not solely within the Constitu- 
tional authority of the President. 

c. When the agreement itself is to have the force of law without legisla- 
tive action by the Congress, and the action contemplated is not solely 
within the President’s constitutional authority. 

d. When the agreement involves important commitments affecting the 
nation as a whole. 

e. When it is desired to give the utmost formality to the commitment 
with a view to requiring similar formality on the part of the other govern- 
ment concerned, in the interest of long continued respect for its terms. 


Of course, it is not always possible to determine ahead of time the exact 
extent of the commitments that may be reached and it is sometimes neces- 
sary to await the outcome of the negotiations before making the final de- 
termination whether the new arrangement shall be a treaty to be submitted 
for the advice and consent of the Senate or an executive agreement for 
which there exists an adequate legal basis or for which legislative approval 
should be sought. 

When considered in the context of the foregoing, conclusion of the agree- 
ments with Portugal of December 9, 1971, and with Bahrain, of December 
23, 1971, as executive agreements is clearly appropriate. 

Examination of the texts of the two agreements shows that neither in- 
volves any new policy on the part of the United States. Neither contains 
any defense or political commitments by the United States. To have con- 
cluded these agreements as treaties would have given them a formality 
which implied an importance and a U.S. commitment which are neither in- 
volved nor desired. Both agreements involve the granting to the United 
States of the right to use facilities for our vessels, aircraft or personnel and 
the governing of the status of our personnel. ‘These matters have been tra- 
ditionally handled by executive agreement and uniquely fall within the 
authority of the President as Commander in Chief under the Constitution. 
In the case of the Azores, the agreement is concluded pursuant to Article 3 
of the North Atlantic Treaty. To the extent that the agreements involve 
the expenditure of funds by the United States, they are subject to the au- 
thorization and appropriation of funds by the Congress. 


(Hearings before the Senate Foreign Relations Committee on S.Res. 214, 
Relative to the Submission of any Portuguese Base Agreement as a 
Treaty, 92nd Cong., Ist Sess. 14-16 (1972); reprinted at 
66 Dept. of State Bulletin 283-284 (1972).) 


DEVELOPING INTERNATIONAL ECONOMIC LAW 


International Economic Assistance (14 Whiteman’s Digest, Ch. XLIII, 
§§18-21) 


See STATE RESPONSIBILITY FOR INJURES To ALwNS: Acts Affecting Prop- 
erty Rights of the Alien: Expropriation or Other Taking, above. 


JUDICIAL DECISIONS 
ALONA E. EVANS 


Jurisdiction—international comitu—1869 Franco-Swiss Treaty on Juris- 
diction and Enforcement of Judgments in Civil Matters 


Josera Mounier Corp. Zuricu v. SOCIÉTÉ ANONYME DE GERANCE ET 
D’ARMEMENT. 45] F.2d 727, 
U.S. Court of Appeals, 2d Cir., Nov. 11, 1971. 


Plaintiff, a Swiss corporation, sued Société Anonyme de Gérance et 
D’Armement (SAGA), a French corporation, and other defendants, for 
breach of a charter party agreement to transport by ship a chemical known 
as vinyl chloride monomer (VCM) ftom the United States to Europe and 
for refusal to ship additional VCM to Europe in pursuance of plaintiffs 
exercise of its allegedly irrevocable option to extend this agreement. Plain- 
tiff also brought an action against SAGA for conspiracy to fix prices and 
monopolize the transportation of VCM in violation of Federal antitrust 
laws. Defendants moved to dismiss both actions for want of subject matter 
jurisdiction, contending that under the terms of the 1869 Convention on 
Jurisdiction and Enforcement of Judgraents in Civil Matters between France 
and Switzerland (Convention sur la compétence judiciaire et l'exécution des 
jugements en matière civile, Ministère des Affaires Etrangères, Traités et 
Conventions en Vigueur entre la France et les Puissances Etrangères, Vol, 
3, p. 402 (J. Basdevant, ed., 1920} ), an action in a commercial dispute must 
be brought in the courts of the defendanťs state. In the alternative, de- 
fendants moved to stay the frst action pending arbitration of the claim of 
breach of contract. The District Ccurt granted the motion to stay and 
denied the motion to dismuss. (Joseph Muller Corp. Zurich v. Société 
` Anonyme de Gérance et D’Armement, 413 F.Supp. 439 (S.D.N.Y., 1970) ). 
The Court of Appeals affirmed on the antitrust action and reversed on the 
contract action. 

In a per curiam opinion, the Court of Appeals held that jurisdiction was 
properly maintained in the antitrust action because of the substantial United 
States contacts involved. As to international comity, the court said: 


[A] Jong standing public policy of the United States is involved which 
enjoys an overriding public interest and violations of which carry penal 
sanctions. In view of this and regardless of whether the Franco-Swiss 
treaty covers such an action, we are of the view that comity between 
nations does not require dismissal. See First National City Bank 
...3” Restatement (Second) of Foreign Relations Law of the United 
States $40, at 123, Reporters’ Notes discussing Holophane Co. v. United 
ans jy U.S. 903, 77 S.Ct. 144, 1 L.Ed.2d 114 (1956). (451 F.2d 
27, 729). 


° United States v. First National City Bank, 396 F'. 2d 897, 902-903 (2d Cir., 1968); 
63 A.J.LL. 148 (1969). 
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With regard to the breach of contract dispute, the court was of the opin- 
ion that jurisdiction should be declined not only because of the international 
comity due the Franco-Swiss treaty but also because the pleadings did not 
indicate any basis for Federal jurisdiction, as all parties were aliens and the 
contracts had been concluded outside the United States and were to be 
performed for the most part abroad. 


Treaties—interpretation—jurisdiction over litigation involving interna- 
tional air carrier—self-executing treaty—1929 Warsaw Convention 


SMITH v. CANADIAN Pacrric Arrnways, Lro. 452 F.2d 798. 
U.S. Court of Appeals, 2d Cir., Dec. 6, 1971. 


Plaintiff brought an action for damages against Canadian Pacific Air- 
ways, Ltd., for personal injuries allegedly suffered on one of defendant's 
aircraft on a flight between Vancouver and Tokyo in 1968. Plaintiff, a 
merchant seaman who served on ships of American registry operating out 
of Japan, had purchased his ticket in Vancouver. Defendant moved to dis- 
miss the action for lack of subject matter jurisdiction under Article 28(1) 
of the 1929 Convention for the Unification of Certain Rules Relating to In- 
ternational Transportation by Air (Warsaw Convention) (49 Stat. 3000, 
3020, 137 League of Nations Treaty Series 11) or, alternatively, to dismiss 
for improper venue (Fed.R.Civ.P. 12(b)(3); 28 U.S.C. §§1331(a), 1332 
(a)(2)). The District Court, denying the motions, held that “the limita- 
tions imposed by Article 28(1) relate to venue only and that venue was 
properly established in this case, because Canadian Pacific has a place of 
business within the jurisdiction of this court.” (452 F.2d 798, 799.) Tak- 
ing exception to this interpretation of Article 28(1), the Court of Appeals 
reversed the trial court's decision. 

Circuit Judge Oakes said: 


This case raises fundamental issues regarding the power of American 
courts to entertain litigation involving international airline transporta- 
tion. We hold that in a Warsaw Convention case there are two levels 
of judicial power that must be examined to determine whether suit may 
be maintained. The first level, on which this opinion turns, is that of 
jurisdiction in the international or treaty sense under Article 28(1). 
The second level involves the power of a particular United States court, 
under federal statutes and practice, to hear a Warsaw Convention case 
——jurisdiction in the domestic law sense. It is only after jurisdiction 
in both senses is had that the question of venue is reached and a deter- 
mination made regarding the appropriateness and convenience for the 
parties of a particular domestic court. (Ibid. 800.) 


-~ The court observed that neither jurisdiction nor venue was dealt with in 
Article 28 which provided: 


(1) An action for damages must be brought, at the option of the 
plaintiff, in the territory of one of the High Contracting Parties, either 
before the court of the domicile of the carrier or of his principal place 
of business, or where he has a place of business through which the con- 
tract has been made, or before the court at the place of destination. 
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(2) Questions of procedure shall be governed by the law of the 
court to which the case is submitted. (49 Stat. 3000, 3020-3021. ) 


Article 28(2), however, apparently “leave[s] for domestic decision questions 
regarding the suitability and location of a particular Warsaw Convention 
case. (452 F.2d 798, 801.) Jurisdiction was referred to in Article 32, 
which provided: 


Any clause contained in the contract and all special agreements en- 
tered into before the damage occurred by which the parties purport to 
infringe the rules Jaid down by this convention, whether by deciding 
the law to be applied, or by altering the rules as to jurisdiction, shall be 
null and void. Nevertheless for the transportation of goods arbitration 
clauses shall be allowed, subject to this conveniion, if the arbitration is 
to take place within one of the jurisdictions referred to in the first para- 
graph of article 28. (49 Stat. 3000, 3021.) 


In the court’s opinion, this article suggested that “Article 28(1) is jurisdic- 
tional in the larger or treaty sense.” (452 F.2d 798, 801 (emphasis by 
court). ) 

The court was satisfied that the weight of case law and views of publicists 
indicated that Article 28(1) concerned Federal rather than State court 
jurisdiction. Furthermore, the court observed that the Warsaw Conven- 
tion had been “said to be ‘self-executing,’” (Citing inter alia Pierre v. 
Eastern Airlines, Inc., 152 F.Supp. 486 (D.N.J., 1957).) Consequently, the 
treaty itself is the determinant of the question of jurisdiction. Judge Oakes 
said: 


Only if it does apply so as to permit of treaty jurisdiction need we an- 
swer domestic jurisdiction and venue questions. If treaty jurisdiction 
under the Convention does not lie, federal jurisdiction under 28 U.S.C. 
§1331(a), which permits cases arising under United States treaties, 
clearly cannot be established. Similarly, if. the Convention precludes 
suit, our inquiry ceases without an examination of diversity jurisdiction 
under 28 U.S.C. §1332(a) (2); in other words, treaty provisions, being 
of equal constitutional status, may operate under article VI of the Fed- 
eral Constitution as limitations on diversity jurisdiction, just as the re- 
quirements of jurisdictional amount may so operate. (452 F.2d 798, 
802 (emphasis by court).) 

It followed that the complaint must be dismissed for want of treaty jurisdic- 

tion within the terms of Article 28(1). 

The court found that both the domicile and the principal place of busi- 
ness of defendant were in Canada. The alternative location for a suit 
would be Japan, which was the place of destination of the flight at issue. 
The court pointed out that plaintiff had misconstrued Eck v. United Arab 
Airlines, Inc., 360 F.2d 804 (2d Cir., 1966) (cited by court), where, in fact, 
there was a United States contact in the situation. Judge Oakes concluded: 


We are well aware of the strictures against reading the words of a 
statute too literally, see L. Hand, J., concurring in Giuseppi v. Walling, 
144 F.2d 608, 624 (2d Cir. 1944), and we think them equally appli- 
cable to treaty interpretation. Appellant does have a place of busi- 
ness in the United States, but, since the ticket was purchased in Van- 
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couver, and there appear to have been no arrangements whatsoever 
between Vancouver and the United States office for ticketing or book- 
ing, no reading of the facts in this case can yield the conclusion that 
the United States was the place “through which the contract has been 
made.” Every phase of the activity involved in this case occurred out- 
side the United States, a fact that places appellee outside the bounda- 
ries of Article 28(1). (452 F.2d 798, 803.) 


Extradition—political offense—specialty——prescription 


GARCIA-GUILLERN V. Unrrep States, 450 F.2d 1189. 
U.S. Court of Appeals, 5th Cir., Nov. 4, 1971. Rehearing denied, Nov. 
29, 1971. 


The Government of Peru requested the extradition of José M. Garcia- 
Guillern, former Director General of the Ministry of Education, on a charge 
of embezzlement. The offense of embezzlement by a public officer was 
listed in Article II of the 1899 Extradition Treaty between the United States 
and Peru (31 Stat. 1921). After a hearing, the District Court ordered the 
accused to be held for extradition. He then petitioned for a writ of habeas 
corpus, questioning the jurisdiction of the committing court on the ground 
that prosecution of the offense was barred by the statute of limitations 
(Article VIL) as well as the evidence upon which the courts findings had 
been made. When this petition was denied, the accused brought an ap- 
peal, raising the two issues above, and arguing that his extradition was 
being sought for a political offense and that he would be tried in Peru on 
charges which were not included in the extradition request. While the 
appeal was pending, the Secretary of State issued a warrant for the sur- 
render of the accused, who then asked the Court of Appeals to annul this 
warrant and discharge him from the extradition proceeding. The Court of 
Appeals affirmed the decision of the District Court. 

Given the limits of habeas corpus review of a court’s finding, together 
with the appellant’s admission that the District Court had the power to 
conduct extradition proceedings and had properly asserted in personam 
jurisdiction here, Circuit Judge Coleman held that the jurisdictional issue 
was without merit. As for the issue of sufficiency of evidence, the court ob- 
served that “[t]he weight and sufficiency of that evidence is for the deter- 
mination of the committing court” (450 F.2d 1189, 1192), and apparently 
there was enough to justify the commitment of the accused. With regard 
to the allegation that the offense charged was a political offense, Judge 
Coleman said: 


A political offense under the extradition treaties, must involve an “up- 
rising” or some other violent political disturbance. Moreover, the act 
in question must have been incidental to the occurrence in order to 
justify the exclusion. In re Gonzalez... [217 F.Supp. 717, 721 
(S.D.N.Y., 1963) (cited by court)]. The status of the offense com- 
mitted, whether a political offense or not, is to be determined by the 
circumstances attending the alleged crime at the time of its commis- 
sion and not by the motives of those who subsequently handle the 
prosecution, Ramos v. Diaz, 179 F.Supp. 459 (S.D. Fla., 1959) [cited 
y court}. 
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No evidence was placed in the record showing that the offense with 
which appellant stands charged was committed in the course of or in- 
cidental to an “uprising” or some other violent political disturbance. 
Therefore, the political offense exclusion as set forth by Article VI of 
ue Ta in question cannot be applied to this case. (450 F.2d 1189, 


Appellanťs contention that if he were extradited, Peru would violate the 
principle of specialty was disposed of by the court with the comment that 


[W]e are not at liberty to speculate that the Republic of Peru will not 
recognize and live up to the obligations subsisting between it and the 
United States. Neither are we permitted to inquire into the procedure 
which awaits the appellant upon his return. Gallina v. Fraser... 
[177 F.Supp. 856, 867 (D.Conn., 1959), affd. 278 F.2d 77, 78 (2d Cir. 
1960), cert. denied 364 U.S. 851 (1960) (cited by court)]. Such mat- 
ters, so far as they may be pertinent, are left to the State Department, 
which ultimately will determine whether the appellant will be sur- 
rendered to the Peruvian Government. (450 F.2d 1189, 1192.) 


Extradition—deportation as disguised extradition 


UNITED STATES V. Neustice. 452 F.2d 123. 
U.S. Court of Appeals, 9th Cir., Nov. 1, 1971. Rehearing denied, Dec. 
12, 1971. 


Defendant appealed from a conviction on a charge of transporting a 
stolen automobile from the United States to Mexico and engaging in the 
transportation of illegal immigrants from Mexico into the United States. 
He complained inter alia of having been returned to the United States with- 
out the formalities of extradition. The Court of Appeals affirmed the de- 
cision of the trial court. 

In a per curiam opinion, the court cbserved that the charge of improper 
rendition had been examined in a habeas corpus petition to the District 
Court and had been decided agains: defendant. The court said without 
comment: 


It is true that the United States authorities had asked the authorities in 
Mexico to look for the stolen car in Mexico, and they found the de- 
fendant with the car. The Mexican authorities simply deported him. 
On the record, there was no dernand by the United States for his re- 
turn. (452 F.2d 123, 124.) 


Aliens—exclusion—categories of inadmissibility—administrative discre- 
tion—internal effect of exclusion 


MANDEL v. MrrcHeit. 325 F.Supp. 620. 
U.S. Dist. Ct, E:D.N.Y., March 18, 1971, cert. granted sub nom. 
Mitchell v. Mandel, 40 U.S. Law Week 3309 (Jan. 11, 1972). 


Plaintiff, a Belgian national, editor-in-chief of La Gauche, and author of 
Marxist Economic Theory, sued for a judgment declaring Sections 212(a) 
(28) and 212(d)(3)(A) of the Immigration and Nationality Act of 1952 
as amended (8 U.S.C. §§1182(a)(28) and 1182(d)(3)(A)) unconstitu- 
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tional in terms and in application and requested a preliminary injunction 
restraining the Secretary of State and the Attorney General from enforcing 
these sections. Section 212(a).(28) provides: 


(a) Except as otherwise provided in this Act, the following classes of 
aliens shall be ineligible to receive visas and shall be excluded from 
admission into the United States: ... ( ras} Aliens who are, or at any 
time have been, members of any of the following classes: [anarchists, 
members of the Communist Party of the United States or of other coun- 
tries, persons who advocate, teach, write, or publish opinions looking 
to the forceful overthrow of the United States Government, etc.]. 


Section 212(d)(3)(A) provides: 


(d)(3) Except as provided in this subsection, an alien (A) who is ap- 
plying for a nonimmigrant visa and is known or believed by the con- 
sular officer to be ineligible for such visa under one or more of the 
paragraphs enumerated in subsection (a) (other than paragraphs (27) 
and (29)), may, after approval by the Attorney General of a recom- 
mendation by the Secretary of State or by the consular officer that the 
alien be admitted temporarily despite his inadmissibility, be granted 
such a visa and may be admitted into the United States temporarily as 
a nonimmigrant in the discretion of the Attorney General... . 


Plaintiff who had been admitted into the United States in the Attorney 
General’s discretion in 1962 and 1968 was denied admission in 1969 


on the ground that the consular officer had found him ineligible for a 
visa “because his subversive affiliations,” and his “flagrant abuse of the 
opportunities afforded him to express his views in this country” during 
his 1968 visit made a favorable exercise of the discretion to admit him 
unwarranted. (325 F.Supp. 620, 622. ) 


It was contended on behalf of plaintiff, who was joined in this action by a 
number of faculty members of American universities, that by barring his 
admission the Federal authorities were interfering with the right of Ameri- 
can nationals to hear and to engage in the discussion of plaintiffs political 
views. A three-judge District Court granted the preliminary injunction. 

Judge Dooling pointed out that, while there was no question here as to 
the power to exclude aliens, there was a question as to whether in the use 
of that power a restraint could be placed upon First Amendment rights of 
American nationals, and in his opinion, that question had to be answered in 
the negative. The court said: 


It may remain true that in certain areas of administering the laws 
affecting immigration as they affect nonresident aliens not present in 
this country an all but absolute discretion to exclude can be vested in 
the executive or found to exist in the executive independently of Con- 
gressional action. (Citing United States ex rel. Knauff v. Shaughnessy, 
338 U.S. 537, 542-544 (1950) among other cases [44 A.J.IL.L. 310 
(1950)].) Here the discretion is limited to the “waiver” aspect of the 
statute; the executive is given the power to admit temporarily those 
whom the state declares ineligible. No standards are established to 
govern the exercise of that discretion, and no procedural provision is 
made to assure that it is exercised with due process of law. Such 
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an executive discretion to invoke or suspend the operation of the 
general national power to exclude aliens may exist where the uses of 
the discretion do not impinge on interests protected by the First 
Amendment, but that it cannot exist here flows from the nature of the 
rights involved. In this case the admission of Mandel is but a lever 
by which the constitutional rights of his prospective citizen audience 
are to be given effect; they, as the articulately concerned portion of the 
sovereign people, assert a very high title to support Mandel’s admis- 
sion. Cf. Cobb v. Murrell, 5th Cir, 1967, 386 F.2d 947. (325 F.Supp. 
620, 632-633. ) 


Judge Bartels, dissenting, said: 


My difference with the majority stems from the fact that while 
recognizing the sovereign power to exclude in the interest of self- 
preservation, they subordinate this interest to the First Amendment 
interest by applying standards invoked exclusively to strictures upon 
speech by American citizens and strictures upon the right of American 
citizens to hear other American citizens. In proceeding in this manner 
it seems to me that the majority has ignored the crucial fact that sub- 
section (a)(28) serves the important objectives of (1) national secur- 
ity and (2) foreign policy, and that the exclusion of a disfavored 
political doctrine as expounded in person by an alien is not its aim 
but only a by-product. (Ibid. 637-638. ) 


Aliens—naturalization by fraud—estopped from denaturalization 


SIMONS V. Unrrep States. 333 F.Supp. 855. 
U.S. Dist. Ct, S.D.N.Y., May 24, 1971. Afd., 40 U.S. Law Week 
2389 (2nd Cir., Jan. 4, 1972). 


Plaintiff sued to have her naturalization decree and that of her late, 
divorced husband, John Simons, nullified on the ground that both had been 
obtained by fraud, Plaintiffs husband fled to the United States from The 
Netherlands in 1940 and was naturalized in 1948, as was plaintiff, whom 
he had married in Amsterdam in 1946. Plaintiff stated that these decrees 
were fraudulent in that neither party had ever intended to live in the United 
States and both had lived abroad from 1948 to 1964. American citizen- 
ship merely convenienced her husband in carrying on his family business 
in The Netherlands, It was shown that between 1948 and 1964, both parties 
had filed Federal and New York State income tax returns. Plaintiff divorced 
her husband in Mexico in 1964, He died in Switzerland in 1968, leaving his 
estate to scientific and educational purposes as he had no immediate heirs. 
Plaintiff contended that as a Dutch national she was the rightful heir to the 
estate and was being deprived of it by the fraudulent naturalization (her 
Mexican divorce being attributed to duress and undue influence). De- 
fendant United States of America moved for summary judgment, arguing, 
inter alia, that a suit for revocation of naturalization may only be maintained 
by the United States. Defendant Estate of John Simons moved to dismiss 
for lack of jurisdiction and failure to state a claim upon which relief can 
be granted (Rule 12(b) (1)(6) Fed. R. Civ. Proc.. The District Court 
dismissed the action, finding plaintiff estopped on equitable grounds from 
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maintaining the proceeding and declining to exercise jurisdiction over the 
other issues raised. The court also denied defendants’ motions. The Court 
of Appeals Affirmed the District Court’s decision on other grounds. 

The court found that it had jurisdiction in the action “under its inherent 
authority to vacate a decree if obtained by fraud on the court.” (333 
F.Supp. 855, 864; citing §340(j), Immigration and Nationality Act of 1952, 
8 U.S.C. §1451(j); Rule 60(b), Fed. R. Civ. Proc.) The court also found 
that plaintiff had standing to bring the action because of her “private stake 
in the decrees.” (333 F.Supp. 855, 866.) But plaintifs objective in the suit 
was another matter. Judge Lasker said: 


Even if plaintiff originally secured her citizenship under duress, she 
has since then voluntarily enjoyed the fruits of her citizenship for some 
23 years. She has availed herself of United States Consular services 
abroad, has entered New York State courts, presumably has traveled 
with an American passport, and admits that she paid New York and 
federal income taxes for the purpose of avoiding higher Dutch taxes, 
She may well have lacked intention to reside in the United States 
permanently and may well have secured her citizenship by fraud. How- 
ever, insofar as she seeks a personal benefit by taking advantage of her 
own fraud and seeking to reject her citizenship at this time, we hold 
that she is estopped from doing so. (Ibid. 867.) 


On appeal Chief Judge Friendly took the view that the District Court 
did not have authority under Section 340(j) or Rule 60(b), Fed. R. Civ. 
Proc., to entertain an independent action by plaintiff to vacate the natural- 
ization decrees. (Citing Bindezyck v. Finucane, 342 U.S. 76 (1951) and 
United States v. Zucca, 351 U.S. 91 (1956. ) 


Jurisdiction—reach of Pennsylvania long-arm statute to French 
corporation 


Gorso v. BELL EQUIPMENT CORPORATION. 330 F.Supp. 834. 
U.S. Dist. Ct, W.D. Penn, Aug. 18, 1971. 


Plaintiff brought an action for damages for injuries caused by a defective 
crane at a construction site. Defendants, the seller and the purchaser of 
the crane, sought to join the manufacturer (Société de Constructions 
Mécaniques du Bugey) and the intermediate seller (Tichauer et Cie.), 
both French corporations, as third-party defendants. The two French 
corporations moved to dismiss the third-party complaint for want of per- 
sonal jurisdiction, contending that, as they had no offices, assets, nor repre- 
sentatives in the United States and could not know that the crane would 
be used in Pennsylvania, they could not be described as “doing business” 
in Pennsylvania within the terms of that State’s long-arm statute relative to 
foreign corporations (15 P.S. §2011(C) (1971 Supp.) cited by court). In 
defining “doing business,” the statute provided: 


For the purposes of this subsection the shipping of merchandise di- 
rectly or indirectly into or through this Commonwealth shall be con- 
sidered the doing of such an act in this Commonwealth. (330 F.Supp. 
834, 835, quoted by court, emphases omitted.) 


634 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 66 


The District Court denied the <hird-party defendants’ motion. Judge 
Knox said: 


While no controlling case has been found which interprets the specific 
language of the 1968 Amendment to the long arm statute, clearly the 
language indicates an intention to extend the court's jurisdiction to the 
Constitutional limits as announced in International Shoe Company v. 
State of Washington, 326 U.S. 310, 66 S.Ct. 154, 90 L. Ed. 95 (1945). 
Having by contract given Bell the exclusive sales rights in the Territory 
of the United States and Puerto Rico, surely these French corporations 
ought not to feign surprise when one of their cranes, allegedly defective, 
reaches Pennsylvania and causes injury to its citizens. Such an even- 
tuality must have been reasonably foreseeable in this age of advanced 
marketing. This court, instructed by the recent well-reasoned opinion 
of Judge VanArtsdalen in the Eastern District [Benn v. Linden Crane 
Co., 326 F.Supp. 995 (E.D.Pa. 1971), cited by court], finds the facts 
of this case sufficient to establish that the French corporations, third- 
party defendants herein, made an “indirect shipment” into Pennsylvania 
and were “doing business” within the purview of the Pennsylvania 
Statute. (330 F.Supp. 834, 836.) 


Tariff laws—requirement to mark country of origin on imported mer- 
chandise—whether mandatory 


GLOBEMASTER, INC. v. UNITED States. Court No. 71-3-00003. 
U.S. Customs Court, March 8, 1972.* 


Plaintiff protested the continued withholding by United States Customs 
of merchandise consisting of plastic covers for plier handles which he had 
imported from Spain. The merchandise was taken into custody because 
it had not been marked with the country of origin as required by the tariff 
laws (19 U.S.C. §1304; 19 C.F.R. §11.11(a), cited by court). Plaintiff con- 
tended that his payment of a 10% ad valorem additional duty on this mer- 
chandise because of its unmarked condition should be construed as a pay- 
ment in lieu of marking, thereby relieving him of the expense of marking, 
and that the merchandise should bə released to him. The parties filed 
cross-motions for judgment on the pleadings. The Customs Court granted 
defendant's motion. 

In rejecting plaintiffs argument, Judge Re examined in detail the history 
of the marking provision which firs: appeared in the Tariff Act of 1890 
(§6, 26 Stat. 613, cited by court). He pointed out that 


It was the legislative purpose to enable the “ultimate purchaser” of the 
goods to decide for himself whether he would “buy or refuse to buy 
them.” Congress was also aware of the fact that many consumers 
oe merchandise produced in this country, and sought “. . . to con- 
er an advantage on domestic producers of competing goods.” United 
States v. Ury, 106 F.2d 28, 29 re Cir. 1939). It would seem clear that 
plaintiffs contention, that §1304 provides the importer with the option 
either to mark his goods with the country of origin or to pay an addi- 
tional duty of 10 percent, if accepted, would defeat the very purpose 
of that section. (Court No. 71-2-000083, 5.) 


* Text of decision provided by Albin V. Javarone, Esq. 
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Judge Re concluded that “Congress provided that the statutory marking 
provisions are mandatory and afford the importer no option or choice.” 
(Ibid. 10.) 


Warsaw Convention—limitation of carriers liability for damage to 
baggage—adequacy of notice of filing claim—effect of statute of 
limitations upon carriers liability 


SOFRANSKI v. KLM Roya Durcu Amines. 326 N.Y.S. 2d 870. 
Civil Ct., City of New York, N. Y. County, Trial Term, Pt. 19, Nov. 
11, 1971. 


Plaintiff brought an action for water damage to her baggage on a KLM 
flight from St. Maarten to New York. Defendant moved to dismiss on the 
ground that plaintiff had not filed a written complaint with the carrier within 
the three-day limit established in Article 26(2) of the Convention for the 
Unification of Certain Rules Relating to International Transportation by Air 
(Warsaw Convention) (49 Stat. 3000, 3020; 137 League of Nations Treaty 
Series 11). Defendant argued that the two-year statute of limitations 
(Article 29) was applicable here (citing Bergman v. Pan American World 
Airways, Inc., 299 N.Y.S.2d 982 (S.Ct, App. Div., Ist Dept., New York, 
1969) [64 A.J.LL. 415 (1970)] among other cases). Plaintiff, on the other 
hand, concluded that the case law supported her view that the monetary 
limitations in Article 22 of the Convention only applied here if she had 
had notice of them (citing Lisi v. Alitalia-Linee Aeree Italiane, 370 F.2d 
508 (2d Cir. 1966), affd. 390 U.S. 455 (1968) [61 A.J.IL.L. 812 (1967)] 
among other cases). The court denied defendant’s motion and ordered the 
case to the jury. 

Judge Lane said: 


I find that the requirement of a timely written notice of claim was not 
brought home to Plaintiff even if it was contained in the Lilliputian 
print of the conditions of contract on the ticket (of which I am not 
eh There was an oral notice of claim within the three day 
period. 

Plaintiff has the better of the argument. Although at first blush the 
requirement of timely written notice of claim appears closer by analogy 
to a statute of limitations than to limitations on the amount of liability, 
both pragmatically and by statutory language, the reverse turns out 
to be the case. 

Pragmatically the dichotomy between the two lines of cases cited 
above has been rationalized on the basis that, if a passenger knew of 
the limitations on the amount of liability in advance, he could take 
steps to protect himself by flight insurance or in the case of baggage 
by a higher declared valuation, whereas with respect to the statute of 
limitations there is nothing a passenger could do and anyhow he has 
plenty of time after the event to learn about it and comply. . . . Turn- 
ing to the requirement of timely written notice of claim, while it is true 
that there is nothing a passenger could do in advance, it is equally true 
that three days is far too short a period to expect anyone to learn 
about the contents of the Warsaw Convention. ... Even with a fine 
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law library immediately available to me, I had difficulty in finding the 
text. . . . [This requirement] certainly falls within the category of 
provisions which exclude or limit liability. Accordingly, I hold that it 
must be brought home to the passenger in advance or it will be deemed 
abandoned. (326 N.Y.S.2d 870, 871-872.) 


REPUBLIC OF ARGENTINA CASE NOTE 


Aircraft hijacking—international flight—jurisdiction—the law of Argen- 
tina 


RE JACKSON AND SANCHEZ ARCHILA, 
Federal Court, La Plata, Dec. 15, 1971.* 


Robert L. Jackson, a United States national, and Ligia L. Sanchez Archila, 
a Guatemalan national, were charged with seizing control of an aircraft 
belonging to Braniff International Airlines over Mexico in July, 1971, and 
diverting it to Buenos Aires from its scheduled destination in New York. 
The accused held the aircraft and crew for some twenty hours after landing 
at Buenos Aires before surrendering to the police. They were charged 
under Article 198(3) of the Penal Code with the offense of seizure of an 
aircraft by threat or force. This article provides (in translation): 


Art. 198. [A person] shall be punished by imprisonment from three 


to five years: 
š 3 & % ke 


(3) who by means of violence, intimidation, or deception seizes control 
of a ship or aircraft witb the intention of taking possession of it or of 
the personal property thereon. 


It was shown in the pre-trial investigation and at the trial that Jackson was 
competent to stand trial. The court found both of the accused guilty and 
sentenced Jackson to five years’ imprisonment as the principal and Sanchez 
Archila to three years’ imprisonment as his accomplice. 

At the time of the incident Argentina was not a party to the Convention 
on Offenses and Certain Other Acts Committed on Board Aircraft (Tokyo 
Convention) (20 U.S. Treaties 2941; T.I.A.S., No. 6768) nor to the Conven- 
tion for the Suppression of Unlawful Seizure of Aircraft (T.LA.S., No. 7192). 
With regard to jurisdiction in this instance of international aircraft hijacking, 
the court said (in translation): 


According to the record of the investigation and evidence offered at 
the trial, Jackson forced the pilot and crew by threats and a display of 
weapons to submit to his orders, throughout the entire flight, in effect 
seizing command of the aircraft. The use of threats and arms char- 
acterizes the new type of offender contemplated in Article 198(3), for 
there can be no doubt that the pilot and crew acted in response to the 
fear which Jackson had generated in the course of the offense for which 
he is now being tried. The seizure of the aircraft and detention of 
those rightfully in control of it while it was in flight as well as standing 
in the airport ... constitute acts which have been consummated 
within the jurisdiction of the Republic. (Article 1, Penal Code.) 


* Text of decision provided by Dr. Ricardo R. Balestra. 
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REPUBLIC or InprA Cast Nore 


Treaties—effect in municipal law—1958 Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards—jurisdiction—the law 
of India 


M/s. V/O Tracrororxport, Moscow v. M/s. TararorE AND Co., 
Manpras, 58 A.LR., S.C. 1 Pt. 685, Jan. 1971.) 
Supreme Court of India. 


Plaintiff, an Indian company, sought an interim injunction restraining 
defendant, a Russian firm, from participating in arbitral proceedings in 
Moscow relative to a controversy over the sale of certain excavating 
machinery to plaintiff. The principal lines of development of the case 
indicated that the original contract was concluded in 1965 and that plaintiff 
opened a letter of credit with the Bank of India in favor of the defendant. 
After some of the machinery began to arrive in 1966, plaintiff complained 
to defendant about certain defects therein. Thereafter, the rupee was de- 
valued, and defendant demanded an increase in the letter of credit to 
cover this change. Plaintiff brought suit for breach of contract and sought 
to enjoin payments on the letter of credit. The parties reached some agree- 
ment about the matter in August, 1966, and plaintiff withdrew the suit. 
But the following year, plaintiff reinstated the suit for breach of contract and 
the request for an injunction on payments on the letter of credit as well 
as on certain devaluation drafts. In November, 1967, defendant began an 
arbitral proceeding in Moscow in pursuance of an arbitration clause in the 
contract. Defendant also sought to stay the suit in Madras, arguing that 
the dispute should have been submitted first to arbitration in Moscow, and 
invoking Section 3 of the Foreign Awards (Recognition and Enforcement) 
Act 1961 (XLV, 1961, cited by the court), the law implementing the 1958 
Convention on the Recognition and Enforcement of Foreign Arbitral Awards 
(330 U.N. Treaty Series 38). Section 3 provides: 


Nothwithstanding anything contained in the Arbitration Act, 1940, 
or in the Code of Civil Procedure, 1908, if any party to a submission 
made in pursuance of an agreement to which the Convention set forth 
in the Schedule applies, or any person claiming through or under him 
commences any legal proceedings in any Court against any other party 
to the submission or any person claiming through or under him in 
respect of any matter agreed to be referred any party to such legal 
proceedings may, at any time after appearance and before filing a 
written statement or taking any other step in the proceedings, apply to 
the Court to stay the proceedings, and the Court unless satisfied that 
the agreement is null and void, inoperative or incapable of being per- 
formed or that there is not in fact any dispute between the parties 
with regard to the matter agreed to be referred shall make an order 
staying the proceedings. (58 A.LR., S.C. 1, 5.) 


In January, 1968, plaintiff filed the application for an interim injunction 
against defendant's continuing the arbitration proceeding in Moscow. De- 
fendant’s application for a stay was dismissed by the lower court and 
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plaintiff's application for the interim injunction was granted. The defendant 
appealed against both orders. The Supreme Court dismissed the appeals. 

The Supreme Court was faced at the outset with the question of whether 
there was a conflict between the language of Section 3 and that of Article 
Ii(3) of the Convention, which latter provided: 


The Court of a Contracting State, when seized of an action in a matter 
in respect of which the parties have made an agreement within the 
meaning of this article, shall, at the request of one of the parties, refer 
the parties to arbitration, unless it finds that the said agreement is null 
and void, inoperative or incapable of being performed. (Ibid.) 


Essentially, it was a matter of whether the statement, “a submission made 
in pursuance of an agreement,” as used in Section 3, meant, as contended by 
appellant, that “whenever there is an arbitration agreement or an arbitral 
clause in a commercial contract of the nature mentioned in the Convention 
the Court is bound to stay the suit provided the other conditions laid down 
in Section 3 are satisfied”; or, as contended by respondent, it meant “an 
actual submission of the disputes to the arbitral tribunal.” (Ibid. 4.) Re- 
spondent’s contention would bar appellant’s motion for a stay because 
respondent's action had been commenced before the initiation of the 
arbitral proceeding. 

After examining the background of the 1961 Act and earlier Indian and 
English legislation for the implementation of international arbitral agree- 
ments, Justice Grover said: 


We do not consider that it would be right to speculate about the reasons 
which prevailed with the Parliament in enacting Sec. 3 of the Act in 
the language in which it has been done. It is abundantly clear that 
the Parliament did not employ language which would indicate an 
unequivocal intention that in the presence of an agreement to refer to 
an arbitral clause in a commercial contract, the provisions for granting 
stay under the section would immediately become applicable irrespec- 
tive of an actual submission or a completed reference. As it was open 
to the legislature to deviate from the terms of the Protocol [1923 Geneva 
Protocol on Arbitration Clauses] and the Convention [1927 Geneva 
Convention on the Execution of Foreign Arbitral Awards] it appears 
to have given only a limited effect to the provisions of the 1958 Conven- 
tion. A clear deviation from the rigid and strict rule that the courts 
must stay a suit whenever an international commercial arbitration as 
contemplated by the Protocol and the Conventions, was to take place, is 
to be found in Sec. 3. It is of a nature which is common to all provi- 
sions relating to stay in English and Indian arbitration laws, the pro- 
visions being that the application to the court for stay of the suit must 
be made by a party before filing a written statement or taking any other 
step in the proceedings. If the condition is not fulfilled, no stay can be 
granted. It cannot thus be said that Sec. 3 of the Act or similar pro- 
visions in the prior Act of 1937 or the English Statutes were enacted to 
give effect in its entirety to the strict rule contained in the Protocol and 
the Conventions, (Ibid. 10.) 


With regard to the issuance of the injunction against the arbitration pro- 
ceeding, defendant had urged that as neither it nor the Foreign Trade 
Arbitration Commission of the U.S.S.R. Chamber of Commerce was subject 
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to the jurisdiction of Indian courts, this order had no effect. In the alterna- 
tive, appellant argued that as respondent had violated the contract by not 
submitting the dispute to arbitration in Moscow, respondent was not now 
entitled to injunctive relief. The court said: 


Ordinarily, a party which has entered into a contract of which an 
arbitral clause forms an integral part should not receive the assistance 
of the Court when it seeks to resile from it. But in the present case a 
suit is being tried in the Courts of this country which, for the reasons 
already stated, cannot be stayed under Section 3 of the Act in the ab- 
sence of an actual submission of the disputes to the arbitral tribunal at 
Moscow prior to the institution of the suit. The only proper course to 
follow is to restrain the Russian Firm which has gone to the Moscow 
Tribunal for adjudication of the disputes from getting the matter de- 
cided by the tribunal so long as the suit here is pending and has not 
been disposed of. 

30. In this context, we cannot also ignore what has been represented. 
during the arguments. The current restrictions imposed by the Gov- 
ernment of India on the availability of foreign exchange of which ju- 
dicial notice can be taken will make it virtually impossible for the In- 
dian Firm to take its witnesses to Moscow for examination before the 
Arbitral tribunal and to otherwise properly conduct the proceedings 
there. Thus, the proceedings before that tribunal are likely to be in 
effect ex parte. The High Court was, therefore, right in exercising dis- 
cretion in the matter of granting an interim injunction in favour of the 
Indian Firm, (Ibid. 12.) 


Justice Ramaswami filed a dissenting opinion. 


BOOK REVIEWS AND NOTES 


LES Gross 


Book Review Editor 


The International Law of Civil War. Edited by Richard A. Falk. Pub- 
lished under the auspices of the American Society of International Law. 
Baltimore and London: Johns Hcpkins Press, 1971. pp. xix, 452. Index. 
$15.00. 


This is an interesting series of essays to which one can scarcely do full 
justice within the limited space of a review. Falk’s introduction empha- 
sizes the unreality of traditional rules and argues the case for a new set of 
rules based upon “an approach intermediate between legalism and reduc- 
tionism through the identification of critical thresholds, the advocacy of 
frameworks of guidance, and the emphasis on obligations to provide a pub- 
lic accounting of action undertaken” (p. 28). The vagueness of the con- 
clusion is worrying. Would it not be preferable to work with the General 
Assembly Resolutions 2131 (1965) and 2625 (1970), defining unlawful in- 
tervention and unlawful resort to force, and lay the stress on accountability 
to the United Nations with greater fact-finding procedures for the United 
Nations itself? Even granting the ambiguity of those resolutions, they ap- 
pear to offer more certainty than the Falk thesis, and this reviewer has still 
to be convinced of the necessity for abandoning the concepts of unlawful 
force, unlawful intervention and sef-defense in favor of some vague doc- 
trine of permissible intervention (or counter-intervention) subject only to 
guidelines for policy-makers. 

In the case studies which follow, the late Quincy Wright deals with the 
American Civil War, the Thomases with the Spanish Civil War, Arnold 
Fraleigh with the Algerian Revolution, Donald W. McNemar with the Post- 
Independence War in the Congo, Kathryn Boals with the Relevance of In- 
ternational Law to the Internal War in Yemen and P. E. Corbett with the 
Vietnam Struggle and International Law. All are marked with a high de- 
gree of factual accuracy and show, successively, the era of utility of the 
traditional rules, the gradual breakdown of those rules and, finally, the 
irrelevance of those rules in contemporary society. Algeria, the great “anti- 
colonial” war, found ultimate solution only in acceptance of the principle of 
self-determination. The Congo was to some extent sui generis because of 
U.N, involvement. Miss Boals, in relation to the Yemen, takes a general 
sideswipe at international law and develops a substitute theory for legiti- 
mizing interventions which “help to create a more freely interdependent 
world,” which foster what she calls “modernization” of the society in which 
the revolution occurs. This seems like an abandonment of all rules and 
restraints in favor of a “free-for-all” in which any would-be intervener is 
able to make the subjective judgment that his side favors “modernization.” 


640 
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It seems, in short, an ideal formula for anarchy. Corbett’s study on Viet- 
Nam is excellent, with some interesting questions raised on self-determina- 
tion and a very useful summary of the charges, counter-charges and de- 
fenses used by both sides to the conflict. 

Edwin B. Firmage concludes with a summary and interpretation, regard- 
ing any comprehensive prohibition of intervention as “undesirable and im- 
possible of accomplishment” but being equally skeptical of Miss Boals’ and 
even Corbett’s idea of a code to govern U.N. interventions. But, if the 
summary does not solve the problems, it certainly focuses on them in a use- 
ful way. Thus, one has here a book full of interest but, alas, not a revela- 
tion of the solution: the rôle of law in this problematical area remains as 
elusive as ever. 

D. W. Bowerr 


La Légitime Défense en Droit International Public Moderne. By Jean 
Delivanis. Paris: Librairie Générale de Droit et de Jurisprudence, R. 
Pichon et R. Durand-Auzias, 1971. pp. xv, 201. Annexes. 


This book begins with a sound, historical sketch of the development of 
the right of self-defense and an analogy with the right in municipal law. 
The author rightly distinguishes self-defense from necessity on the basis 
that the former right presupposes a delict (p. 25), and from other forms of 
self-help such as reprisals on the basis that 


La légitime défense peut viser à prévenir agression imminente ou à 
limiter les effets de celle-ci, elle ne peut et ne doit pas aboutir à sanc- 
tionner une agression ne présentant plus de danger direct. (P. 26.) 


Unhappily, the author does not examine either state practice or Security 
Council practice on reprisals beyond a passing reference at page 144: had 
he done so, he would have seen the practical difficulties involved in this 
simple distinction. Is a strike against guerrilla bases in neighboring terri- 
tory, following a series of attacks from such bases, a punitive act of re- 
prisals or a lawful act of self-defense? 

‘Turning to the effect of the U.N. Charter on the traditional right of self- 
defense, the author gives a careful analysis of the origins of Article 51 and 
concludes that the Charter has introduced new restrictions on the tradi- 
tional right. The limitation expressly implied in the phrase “until the Se- 
curity Council has taken measures necessary .. .” is generally accepted; it 
is the logical corollary of the Council’s “primary responsibility for the main- 
tenance of international peace and security.” Similarly, the new obliga- 
tion to report to the Council “measures taken” causes no controversy. The 
real controversy arises over the interpretation of the words “if an armed 
attack occurs” to mean “only if,’ thus precluding the traditional right of 
anticipatory self-defense. ‘The author adopts the restrictive approach be- 
cause, he says, this is what the drafters intended at San Francisco and be- 
cause the inclusion of the right of anticipatory self-defense is to “aboutir à 
la consécration dune véritable fissure” in the prohibition of Article 2(4). 


642 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol, 66 


This argument is unconvincing. The author is unable to cite a single ex- 
tract from the travaux préparatoires to show that this restrictive interpreta- 
tion was intended (the U.S./U.S.S.R. debate on whether Article 51 should 
be in Chapter VHI or Chapter VII is a separate issue). One cannot believe 
that states would have renounced so important a part of their traditional 
right without comment. Moreover, the thesis is not supported by the work 
of the Committee on Friendly Relations on the elaboration of Article 2(4), 
or by the discussions in the Sixth Committee on the definition of aggres- 
sion, or by state practice. The justification of anticipatory self-defense was 
raised in Pakistan’s invasion of Kashmir in 1948, in Israel’s invasion of Sinai 
in 1956 and 1967, in the Corfu Channel case (according to Waldock), in 
the U.S. quarantine of Cuba in 1961 (according to other writers), in the 
U.N. operations in Katanga in 1961 and 1963, and in the Soviet intervention 
in Czechoslovakia in 1968. This is not to suggest that this reviewer would 
in all these cases accept the validity of the plea of anticipatory self-defense, 
but these cases do represent a substantial body of state practice showing 
that states regard the plea of anticipatory self-defense as a valid one. 

The author does not ignore this state practice, but he maintains the view 
that it cannot be reconciled with Article 51 and he therefore accepts “pre- 
ventive” or anticipatory self-defense as a “notion complémentaire,” but not 
part of the recognized “droit non-intégrable.” The validity of this com- 
plementary notion apparently derives from the ineffectiveness of the Se- 
curity Council. This reviewer cannot pretend to have fully understood 
the purpose of this distinction, but at least with the conclusion that there 
exists today a right of anticipatory self-defense he would certainly agree. 

The author’s discussion of the notion of collective self-defense presents 
further difficulties. Again on the basis of the ineffectiveness of the Se- 
curity Council and the collapse of the centralized machinery for maintain- 
ing peace, the author accepts a concept of collective self-defense but sees 
this as a substitute for Chapter VII of the Charter (pp. 165-166). He 
virtually accepts Redslob’s thesis, assimilating collective self-defense to col- 
lective security. Understandably, given this premiss, he is not concerned 
with the difficult question of which states may go to the assistance of a ` 
victim of aggression: apparently, provided there is a precedent treaty, any 
state can. The author clearly regards this concept as part of the balance 
of power, which he believes is tolerably effective in keeping world peace, 
and that is sufficient justification for this “création autonome et originale de 
la Charte” (p. 155). 

Is the concept really a new creation of the CharterP Was it really en- 
visaged as a general right of intervention, pursuant to a precedent treaty, in 
1945? Is the efficacy of the balance of power proven? These are some of 
the questions which this approach must raise. The book in fact does raise 
some interesting questions and undoubtedly has the capacity to provoke 
thought. If this reviewer finds himself unable to agree with some of its 
essential content, this should commend the book to anyone who is not satis- 


fied with the easy answer. 
D. W. Bowerr 
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Toward Wider Acceptance of UN Treaties. By Oscar Schachter, Mahomed 
Nawaz and John Fried. New York: Arno Press, 1971. pp. iv, 190. An- 
nexes. Index. 


The first study of contemporary problems of international law which has 
emanated from the United Nations Institute for Training and Research 
( UNITAR) is an inquiry into the “causes and factors that delay or prevent 
acceptance by States of multilateral treaties adopted under United Nations 
auspices” (p. 9), the term “acceptance” comprehending ratification, acces- 
sion, adherence, and succession. According to the Secretary General’s An- 
nual Report of June, 1968 (the latest available at the time of preparation of 
this study), 179 multilateral treaties had been registered with his office but 
only 138 had entered into force as of that date, and many only for a mini- 
mum number of states. Given the fact that these treaties were the products 
of careful negotiations, that they represented the consensus of all or most 
of the members of the General Assembly or the participants at special con- 
ferences, that they dealt with topics of broad interest, and that treaty-mak- 
ing is the principal means of international lawmaking, there should be con- 
cern as to why they have not been widely accepted. Selecting 55 “general” 
multilateral conventions dealing with such topics as the law of the sea, 
diplomatic and consular relations, and human rights, together with 26 
“limited” multilateral conventions on transportation, communication, and 
inland navigation concluded by the Economic Commission for Europe 
(E.C.E.), the study provides a statistical analysis of acceptance followed 
by an examination of the factors which inhibit acceptance, together with 
suggestions of ways to encourage acceptance. 

The statistical survey shows that the acceptance rate for the 55 general 
multilateral treaties was 28% (as of December 31, 1968), while the rate 
for the E.C.E. treaties was 34%. The acceptance rate through accession 
or succession to general treaties by “new” states was “about half that of the 
old States” (p. 27) or 21% as against 40%. This low rate may arise from 
new states uncertainty as to either the nature of the colonial treaty com- 
mitments to which they have succeeded or their responsibility for taking 
explicit action to clarify their own intentions. 

‘The UNITAR study is not addressed to the substantive reasons which 
states may have for failing to accept particular treaties; rather it is con- 
cerned with the procedural or institutional impediments to acceptance. 
Impediments vary from inflexible terms of final clauses to such delaying 
factors as extensive interdepartmental consultation on a completed treaty 
text. Inducements to more rapid acceptance include promotional activity 
by interested international organizations, development of treaty specialists 
in Foreign Offices who can steer an agreement efficiently through the pre- 
acceptance process, more attention to preparatory work at the pre-confer- 
ence and conference stages, and encouragement of acceptance through the 
limitation of the number of ratifications necessary to giving an agreement 
effect. 


The UNITAR study is organized for easy reference and is concise in its 
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format. This brevity, or perhaps concern for the confidentiality of sources, 
however, tends to produce a number of statements of fact in which the 
state in question is not identified. The study is a useful handbook for stu- 
dents of international law and for operating officials who are involved in 
the treaty-making process. 

ALONA E. EVANS 


Small States and Territories—Status and Problems. A UNITAR Study. 
By Jacques Rapaport, Ernest Muteba and Joseph J. Therattil. New 
York: Arno Press, 1971. pp. 216. Annex. Index. 


Scattered around the world are thousands of islands and perhaps a hun- 
dred other bits or pieces of territory whose political future remains uncer- 
tain. Nauru, with an estimated population of 6,000, is now an independent 
sovereign state. Pitcairn Island, with a population of 92, is still a colony. 
This excellent UNITAR study, prepared by Jacques Rapaport and others, 
pulls together and organizes a great deal of useful information about the 
identifiable left-overs of the colonialist era. The study takes as an upper 
limit for “smal!” states and territories Trinidad and Tobago with a popula- 
tion of one million. It thus includes within its definition such well-estab- 
lished European countries as Iceland and Luxembourg, as well as ex-colonial 
islands like the Trust Territory of the Pacific—some 2,000 islands spread 
over seven million square miles of water with a total population of about 
100,000 and currently governed by he United States. Through text and 
tables the book presents a clear pictuze of the wide variety of circumstances 
and problems facing the world in resolving the future status of these peo- 
ples and places. 

Two tenets of today’s ideology push us toward a cliff: “You are not free 
unless you are a sovereign state.” “Every sovereign state should be a mem- 
ber of the United Nations.” That way lies disaster. Unless the United 
Nations can solve the problems of small states and territories, the birth of 
more and more micro-states is likely to undercut the legitimacy of the Gen- 
eral Assembly itself, and to expose many existing states to fragmentation. 
Yet the United Nations cannot defend itself by being negative. It has 
proved impossible for the United Nations to draw a line without first deal- 
ing with what happens on the other side of that line. The United Nations 
must start, not with its own problems, but rather with the real problems of 
the small places, their tangible problems of economics and administration 
and their intangible problems of status—their need for a sense of freedom, 
of equality, of belonging, and of haviag arrived. 

This study collects the data and voints the way. It provides both a 
foundation of fact and the outline of a possible future, including, for ex- 
ample, a few pages on what a Unitec Nations secretariat section could do 
for non-member micro-states. But the facts and the study fairly cry out 
for more, for someone to go beyond what may have been appropriate for 
UNITAR and to convert these ideas into action proposals. 

ROGER FISHER 
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Global Politics of Nuclear Energy. By Mason Willrich. New York, Wash- 
ington and London: Praeger Publishers, 1971. pp. xii, 205. $15.00. 


Ever since its controlled exploitation became possible, nuclear energy has’ 
been recognized as a paradigm of the challenge for primacy that technology 
. ever presents to policy. Though for once it appeared that restraint guided 
by foresight might prevail, in part because the potential dangers were so 
readily apparent but largely because control over the.technology was ini- 
tially so concentrated, the balance has now shifted so that once more the 
inherent dynamics of a scientific development threatens to burst or slip the 
chains of reason wrought to control it. 

Few persons are better qualified to chronicle this struggle, to report on 
its current status and to predict its outcome than Professor Willrich, the 
Director of the Center for the Study of Sciences, Technology and Public 
Policy at the University of Virginia. In that capacity and even earlier he 
has authored or stimulated and edited numerous studies in this field. The 
present inquiry was also reviewed at its inception by the Panel on Nuclear 
Energy and World Order of the American Society of International Law (of 
which this reviewer is a member). However, though written by a pro- 
fessor of Jaw and whetted with the aid of a legal society, this study is not at 
all a juridical one, but is, as suggested by its title, entirely policy-oriented. 
Quite realistically, the existing legal framework is not considered as a seri- 
ous constraint to either positive or negative developments, it being im- 
plicitly assumed that, to the extent that the competent national or inter- 
national authorities do make any decision on policy, its legal implementa- 
tion will not present major difficulties. 

The terrain surveyed thus lies at the interface of science and technology 
on the one hand, and of economics, both civil and military, on the other. 
Willrich has summarized under a number of logical headings the basic data 
and arguments relevant to the principal aspects of the application of nuclear 
energy, concentrating on the production of power but with one eye always 
on the inescapable military implications. Thus he outlines in turn the 
nuclear fuel cycle, the evolution of international policies (from the over- 
bold Baruch Plan through the cold war and now the Non-Proliferation 
Treaty to be implemented by the IAEA), the current national nuclear ca- 
pabilities and objectives and the prospects for international contro]; build- 
ing on these elements he describes some inevitable and some still specula- 
tive techno-economic developments: breeder reactors, nuplexes (nuclear 
powered, agro-industrial complexes), peaceful nuclear explosions and con- 
trolled fusion. 

In a relatively slender compass a great deal of useful and relevant mate- 
rial has been assembled. The data presented are of course insufficient for 
the making of policy (and like all such information are inevitably perish- 
able commodities), but they suffice to delineate the parameters within 
which decisions must be made. Most importantly, the complexity of the 
interactions is emphasized, indicating the nature of the trade-offs between 
long- and short-range considerations and between military and civilian fac- 
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tors, as well as the potential risks of various courses of action and the costs 
of achieving certain levels of certainty. Perhaps, in concentrating on the 
military specter, too little has been said about the relevant safety factors: 
the risk of accidents (which the author, probably correctly, considers negli- 
gible, but which still deserves analysis), the environmental burden of vari- 
ous types of nuclear operations and, finally, the still unsolved problem of 
the long-term (i.e., practically perpetual) disposal of large quantities of 
high-radiation-level wastes. 

With reference to the technology vs. policy confrontation, the tone of the 
study is basically pessimistic. Taking account of the irreversibility of cru- 
cial developments (the spread of information, the distribution of nuclear 
materials) and of the apparent imperatives of parochial and relatively 
short-term economic considerations over global and secular ones, the author 
concludes that in the coming years the world will have to live with eventu- 
ally enormous quantities of fissionable materials under controls the reli- 
ability of which still remains to be determined but which in any event can 
never be perfect. 

PauL C. SZAsz 


Etude de [Oeuvre de Myres Smith McDougal en Matière de Droit Inter- 
national Public. By Bent Rosenthal. Paris: Librairie Générale de Droit 
et de Jurisprudence, R. Pichon et R. Durarid-Auzias, 1970. pp. xi, 218. 
Fr. 33.60. 


When a book is published about a particular person it is a great tempta- 
tion for the reviewer to use his review as a vehicle for his own comments on 
the individual concerned. This is less than fair to the author, who is en- 
titled to have his book judged, not on the reviewers own support for or dis- 
agreement with the jurist about whom he is writing, but on other criteria. 
These other criteria are whether the author has really read and understood 
the writings of his selected subject; whether he is able to extrapolate from 
these writings such coherent jurisprudence as is to be found; whether his 
grasp of the over-all canvas is sufficiently firm for him to attempt to ana- 
lyze; and whether his analysis is fair, critical and relevant. 

Dr. Bent Rosenthal, in writing on the work of Myres S. McDougal, has 
by these standards written a very successful book. McDougal is, of course, 
a controversial figure in the world of contemporary international law. But 
there is general agreement, at one and the same time, both as to the im- 
portance of the impact of his work and the difficulty of much of it for the 
uninitiated. It is no small accomplishment for Dr. Rosenthal, a member of 
the Danish diplomatic service, who has never himself studied with Mc- 
Dougal, to write in French a book which is so clear and which has such a 
good grasp of the essentials. While one could wish for an early English 
translation of this book, those European lawyers who find the language of 
policy science such an insuperable barrier now have available a very help- 
ful guide. Of course many articles on McDougal’s work have been written 
(incidentally, Rosenthal’s listing of such studies is very incomplete, missing 
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some of the major analyses while picking up some of the more obscure re- 
views), but this particular contribution has the merit of being a full-length 
book by one who has not heretofore already been identified with a particu- 
lar philosophy of international law. 

Dr. Rosenthal does not tackle McDougal’s major publications seriatim. 
He is not so much concerned to tackle the detailed scholarship of, for ex- 
ample, Law and Public Order in Space (written with Harold Lasswell and 
Ivan Vlasic) or The Public Order of the Oceans (written with William 
Burke). Rather he seeks to describe the so-called policy science approach 
on which these and all McDougal’s works are based, and to raise and deal 
with certain criticisms which have been made. He gives a useful descrip- 
tion of the policy-science approach, pointing out its precedents in Ameri- 
can legal realism. His study describes, in a way helpful to European law- 
yers unfamiliar with the social science context of McDougal’s collaboration 
with Lasswell, the implications of a view of international law as a policy- 
oriented decision-making process. He explains the relationship of this proc- 
ess to the values enumerated by McDougal, and to his stated ultimate goal 
of human dignity. | 

In the course of so doing Dr. Rosenthal has certainly identified virtually 
all of the objections which have from time to time been raised against Mc- | 
Dougal’s approach to international Jaw. In systematic fashion he addresses 
himself to the assertions that policy-oriented law can allow personal pref- 
erence to overtake objectivity; that the emphasis on goal values too fre- 
quently allows, in McDougal’s work, the end to justify the means; that he 
has forsaken the traditional rôle of scholarly legal observer only to speak 
with the voice of one still engaged in the cold war; that too frequently: Mc- 
Dougal assumes that the community interest and United States policy are 
identical; that the very claim that there exist universal values is ethnocen- 
tric. Dr. Rosenthal seeks by and large to rebut these criticisms, though in 
nearly every case his rebuttal would have profited by a slightly more ex- 
tended treatment. For example, two pages cannot suffice for the debate 
about McDougal’s view of legal norms as complementary opposites; nor 
two pages to comment on the relationship between United States foreign 
policy and McDougal’s identification of community interests. 

A fuller knowledge of relevant writings by, for example, Gotlieb, Haas, 
Schachter, and Hardy Dillard, could better have illustrated both Mc- 
Dougal’s own views and difficult jurisprudential or conceptual points. 
There is a world of difference between the misgivings of Judge Sir Gerald 
Fitzmaurice, on the one hand, and of Richard Falk on the other, on the 
policy science approach. It is perhaps understandable that in his analysis 
the author, as a European, gives far more attention to traditional or classical 
criticisms of McDougal than to criticisms which come from quarters that 
are more politically radical or innovative in social science terms. (Paren- 
thetically, Dr. Rosenthal’s book was completed both before the publication 
of The Interpretation of Agreements and World Public Order and Judge 
Fitzmaurice’s critical essay in the April, 1971, issue of this JOURNAL. ) 

But what is remarkable is that Dr. Rosenthal, working in comparative 
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isolation both from the Yale Law School and from those who have been 
most closely involved in controversy about the policy-science approach, 
should have been able to produce a book that grasps so well the essence of 
McDougal’s contribution to international law. There is in Europe a very 
considerable interest in the work of McDougal This book will be very 
useful to all those Europeans who, if the language barrier of McDougal’s 
own brand of English is really so insurmountable for them, can now turn to 
clear and lucid French. It is also to be hoped that Dr. Rosenthal’s diplo- 
matic duties will still allow him the time and occasion to make further con- 
tributions in the field of international law. 
Rosatyn HIGGINS 


Belligerent Reprisals. By Frits Kalshoven. Scientific Collection of The 
Henry Dunant Institute, Vol. I. Leiden: A. W. Sijthoff, 1971. pp. xix, 
389. Indexes. FI. 45. 


The Henry Dunant Institute in Geneva has inaugurated its Scientific Col- 
lection with a book of great value. F. Kalshoven, Reader in International 
Law at the University of Leiden, has presented us with an exhaustive mono- 
graph, and has dwelt very deeply on a subject in which the literature has 
not, up to this time, been particularly fertile. 

The author has started from the traditional concept of belligerent re- 
prisals as being a sanction of a prior violation of the laws of war, a sanction 
which has the objective of coercing the violator to bring his policy into line 
with the requirements of international law. The justification of belligerent 
reprisals, which materially consist of acts contrary to the laws of war, lies 
in their law-enforcement function. Their exercise is circumscribed by con- 
ditions and limits: first of all, objectivity, subsidiarity, and proportionality. 
According to this reviewer, Kalshoven, with reason, rejects the theory of the 
quasi-legislative function of belligerent reprisals, a theory maintained by 
such authors as Lauterpacht, Stone, and Mallison. 

Having thus defined the concept of belligerent reprisals, the author cor- 
rectly distinguishes it from certain related concepts: self-defense, reci- 
procity, the principle tu quoque. One might have wished that the distinc- 
tion between reprisals and self-defense had been more closely developed. 
The author, on the other hand, could have added the distinction to be made 
between the notion of reprisals and the system of reservations to the 1925 
Geneva Gas Protocol. The latter leads to a question which, despite its 
theoretical and practical importance, was not raised by the author. He ap- 
pears to accept as indisputable the strictly personal theory of belligerent 
reprisals. In other words, he starts from the assumption that the actor of 
belligerent reprisals cannot be other than the victim of the previous viola- 


1 For example, see Knud Krakau, Missionsbewusstsein und Vélkerrechtsdoktrin in 
den Vereinigten Staaten von Amerika (Berlin 1967); Manuel Medina Ortega, “La 
Concepción del Derecho Internacional de Myres S. McDougal,” 36 Revista Juridica de 
la Universidad de P.R. 1-39 (Núm 1, 1967); and the review article by Henri Meyro- - 
witz, “Droit international et ‘policy science,” 97 Journal de Droit Int. 902-906 (Oct— 
Dec. 1970). 
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tion, and inversely that the target of the reprisals cannot be other than the 
first violator himself. However, the problem is to determine if this theory 
continues to be justified in a war between alliances, and even more so ina 
conflict between combined or integrated forces. 

Nearly half of the book consists of a detailed analysis of the practice of 
reprisals—or alleged reprisals—during and after the second World War. 
In particular, Kalshoven scrupulously examined the British Reprisal Orders 
of 1939-40, establishing enemy export control end compulsory navicerting— 
the “economic blockade” of Germany and its allies—the German “reprisal” 
bombardment of London, September-November, 1940, reprisal actions 
against prisoners of war, as well as the punitive measures taken by the Ger- 
man authorities against inhabitants of occupied territories because of acts 
of resistance, abusive measures which the author properly qualifies as quasi- 
reprisals. In addition, he meticulously examines the subject of the reprisal 
argument in the jurisprudence of Allied tribunals which judged the Ger- 
man war criminals after the second World War. A study of the practice 
leads him to conclude that during this conflict there were only few instances 
of alleged reprisals. 


Even rarer proved the instances where such alleged reprisals had the 
purpose of law enforcement, characteristic of true reprisals, and the 
number of reprisal actions justifiable in all respects appears to be 
exactly nil. (P. 210.) 


It does not necessarily follow from this finding, as the author seems to be- 
lieve, that the institution of reprisals during the course of this war did not 
serve a useful purpose, a purpose determined by its character of sanction 
of international law and which consists in its preventive effect. Is not this 
preventive or dissuasive effect an argument against the thesis that belliger- 
ent reprisals have only an extremely limited usefulness? 

Kalshoven judiciously underscores that belligerent reprisals, by their very 
nature, cannot constitute pure, disinterested, objective sanctions, but “that 
these, while functioning as sanctions in the international legal order, at the 
. same time are usually chosen with a view to promoting the interests of the 
State having recourse to them.” It is this peculiar mixture of authentic 
sanction and interest which renders the determination of the requirement 
of objectivity difficult. The proof of this is that, as an impartial, consci- 
entious, and well-balanced judge, the author did not arrive at a clear-cut 
conclusion on the legality or illegality of the German reprisal bombardment 
of London. Equally difficult is the theoretical determination and practical 
observation of the requirement of proportionality, which finally reduces 
itself to a general rule forbidding reprisals which are obviously grossly 
disproportionate. 

It is universally accepted that belligerent reprisals need not be in kind. 
As uncontested as this rule, which is bound up with the problem of pro- 
portionality, may be, nevertheless it merits some discussion in the case 
where the reprisal action does not simply difer from the previous violation 
as to the intended objective or to the methods employed—that is to say, 
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when the rule is infringed by the actor and the addressee of the reprisals— 
but in the kind of warfare. It seems to this reviewer that the author dwells 
a little too briefly on this subject in connection with atomic weapons. He 
says on the one hand: 


It is submitted that the use of nuclear weapons as a means of retalia- 
tion not in kind may in certain circumstances be proportionate to the 
wrong against which its retaliation is intended. (P. 351.) 


On the other hand, he immediately adds this restriction which he considers 
fundamental: the certainty that the belligerent addressee of nuclear reprisals 
would not hesitate, in spite of the prohibition of counter-reprisals against 
legitimate reprisals, to in turn resort to nuclear weapons. The argument is 
not juridical but reflects a consideration of contingency: it applies only to 
a state, target of reprisals, which itself possesses nuclear weapons. The au- 
thor, therefore, leaves intact the proposition as to the legality in principle, 
in certain circumstances, of nuclear reprisals as a means of retaliation not 
in kind. One regrets that in this context the author did not discuss one of 
the most important and delicate problems in the debate relative to nuclear 
weapons: the question of the legality of the employment of these weapons 
as a means of reprisals, by a victim state, or one considering itself a victim, 
of an armed aggression by conventional weapons, which raises a question 
of jus in bello as well as one of jus ad bellum. 

Unlike certain critics, Kalshoven accepts without reservation the cor- 
rectness of the prohibition of reprisals against prisoners of war and civilians 
protected by the Fourth Geneva Convention of 1949. One may share 
entirely this opinion while regretting that the author did not go further 
into discussion of the problems which are connected with the unqualified 
character of these comprehensive prohibitions—problems which appear for 
example in this sentence of the U.S. Field Manual No. 27-10, The Law of 
Land Warfare, at paragraph 497 (a): 


For example, the employment by a belligerent of a weapon the use of 
which is normally precluded by the law of war would constitute a law- 
ful reprisal for intentional mistreatment of prisoners of war held by the 
enemy. 


On the subject of the Fourth Geneva Convention the author accepts a thesis 
suggested, rather than affirmed, by certain Allied tribunals which judged 
German war criminals, according to which “when an occupant disregards 
the basic principles of the occupation regime,” the occupied population has 
“a right of resistance.” This thesis is so serious in its theoretical and prac- 
tical implications that one is astounded that the author did not consider it 
necessary to demonstrate to us that this right of resistance, which should 
not be confused with the resistance governed by Article 4A (2) of the Third 
Geneva Convention, forms part of positive law. 

Finally, Kalshoven submits “that the balance of the merits and demerits 
of belligerent reprisals has now become so entirely negative as no longer 
to allow of their being regarded as even moderately effective sanctions of 
the laws of war,” and that “in the whole of the international legal order, 
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they have become a complete anachronism.” (P. 377.) The author qualifies 
this conclusion immediately in observing that he does not suggest that 
insofar as reprisals must still be considered as permissible—that is, in the 
sphere of the “law of The Hague,” in contradistinction to the “law of 
Geneva’—‘they should be abolished out of hand and without adequate 
provision having been made to fill the gap.” (P. 377.) He himself 
recognizes, however, that an adequate provision consisting of a “really 
foolproof system” (p. 374) of outside supervision is not yet in sight. More- 
over, this proposition begs the question: When it will be possible to set up 
such a system, belligerent reprisals will have become useless, since this 
system presupposes a state of organization of international society where 
war in the current sense will have become impossible. 

In his introduction the author announces that his goal was “to bring the 
concept (of belligerent reprisals) into the open and so to create the pos- 
sibility of its ultimate control.” (P. xii.) He has brilliantly achieved the 
first of his objectives, so brilliantly in fact that he has at the same time 
brought to light the enormous difficulties, if not the impossibility, of achiev- 
ing the second. This work is without doubt one of the most important con- 
tributions to the law of armed conflicts published since the second World 
War. 

HENRI MEYROWITZ 


Le Principe de l'Égalité des Belligérants devant le Droit de la Guerre. By 
Henri Meyrowitz. Paris: Éditions A. Pédone, 1970. pp. vi, 418. Indexes. 


The development of the doctrine of illegal war raised the question of 
whether illegality in initiating war has any legal effects on the manner in 
which it must be conducted. In other words, does the aggressor state lose 
the benefit of the rules which international law has laid down for the conduct 
of war? This is the question which this book seeks to elucidate and it does 
so in a study of considerable depth and documentation. So far as the rela- 
tions between belligerents are concerned, the book effectively demonstrates 
from a multiplicity of angles that the rules for the conduct of warfare apply 
between them no matter how the war comes about. In fact, this is the 
only logical conclusion, because the alternative is anarchy and barbarism. 
Further, as the author recognizes, the question of identifying an aggressor 
is not a simple one (pp. 143 fE). 

He also validly regards United Nations forces engaged in enforcement 
actions as bound by the laws of war, including not only the Hague Regula- 
tions, but the Geneva Conventions (pp. 188 ff., 240-242). He points out 
that the rules of war apply to other political entities which are not states 
(pp. 188, 239) and, in any case, the individual contingents which make up 
the force are bound by their own states’ adherence to those laws and 
conventions (p. 241). 

As for the relations between third states and the belligerents, the author 
considers the former bound by the rules of neutrality, in particular non- 
participation and impartiality, even regardinz a state claiming legitimate 
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defense under Article 51 of the United Nations Charter (pp. 353 f., 382 ff. ). 
However, in the case of a United Nations enforcement action against an 
offending state, he does not consider neutrality permissible for Member 
States, even for those who take no part in the military action (pp. 348 ff.). 
The author sometimes balks at accepting the full consequences of his 
arguments, as in his discussion of the right of conquest of territory of an 
aggressor by the state attacked (pp. 296-309). There is also a good deal of 
redundancy as topics are repeated at length under various heads. Further, 
his treatment of property rights acquired as the result of lawful dispositions 
by an aggressor state under the rules of war is subject to serious question. 
This is particularly so regarding his labored conclusion that ownership of 
private goods lawfully requisitioned and subsequently disposed of by an 
occupant vests in the occupied state (p. 271), and in his insistence on restitu- 
tion to the original owner, rather than compensation, for property lawfully 
disposed of by an aggressor state (pp. 277-278). Not only is the author's 
position on these matters contestable in law, it takes little account of the 
enormous practical difficulties which would arise from his position. As he 
himself states in another connection: “A ‘rule’ or a ‘principle’ which is not 
practicable cannot claim the quality of a rule of law.” + (Pp. 243-244.) 
Morris GREENSPAN 


Soldiers without Enemies. Preparing the United Nations for Peacekeeping. 
By Larry L. Fabian. Washington, D.C.: The Brookings Institution, 1971. 
pp. xii, 315. Index. $7.50, cloth; $2.95, paper. 


The dream of controlling armed conflicts through an international orga- 
nization is an old one. The League of Nations tried to do this between the 
two world wars, but failed. The United Nations incorporated in their 
Charter in 1945 a system for collective security with the same high aspira- 
tions. This system also failed because the underlying assumption of Great- 
Power agreement vanished. However, out of circumstantial necessity, and 
with the help of dedicated international personalities, a new system for im- 
partial conflict control is developing slowly. This system is known under the 
generic term of peacekeeping and is based upon consensus between the 
actors, not on coercion. Jt is conducted in the spirit of Chapter VI of the 
U.N. Charter, but borrows a number of its characteristics from Chapter VII. 

Dr. Larry L. Fabian of the Brookings Institution in Washington, D. C., has 
undertaken a thorough analysis of the historical background, the problems 
involved, the institution-building process and the prospects for the future 
of the peacekeeping system. He has focused his studies on the preparedness 
aspect, which is the crucial element for the reinforcement and the final 
survival of the system. ‘The author has spent many years in meticulous re- 
search of the stages of development with the U.N. Organization and the 
nation-states supplying manpower and equipment for the different functions. 


1“Une ‘règle ou un ‘principe’ qui ne sont pas praticables ne peuvent prétendre 
à la qualité de règle de droit.” 
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The result is a scholarly, well-designed and particularly useful book for a 
wide audience of readers ranging from the diplomat who is trying to 
negotiate a peaceful solution, through the U.N. Secretariat official who is 
given the task of managing an impartial intervention, to the practitioner 
who is preparing himself for an international assignment. Here they can all 
find intelligent answers to the why’s and the why not’s of the complicated 
interaction of factors involved in impartial conflict control procedures. 

The greatest merit of this study is perhaps the unrelenting critical attitude 
the author adopts towards his subject. This shows clearly in his treatment 
of the super-Powers and their responsibility for lack of progress in this field. 
The Soviet Union and the United States are both criticized for pursuing their 
own goals at the expense of the international community. Cool criticism is 
also applied in dealing with over-optimistic and idealistic short cuts to peace 
through unrealistic proposals for the creation of supranational institutions. 
The author leaves no doubt, however, that he shares the concern for an 
improved international war-preventing system with the rest of the scholars 
and the practitioners who are engaged in finding workable solutions. 

This is emphasized by the last chapter of the book on the shape of future 
preparedness for peacekeeping. Here he concentrates on the remedies for 
the defects he has found in the system. A ten-point strategy for preparedness 
is proposed and a way to carry out this strategy is suggested. The idea of 
adapting Article 43 of the U.N. Charter and the Military Staff Committee 
(Art. 47) to contemporary peacekeeping purposes merits serious considera- 
tion. Also the proposed establishment of a Special United Nations Prepared- 
ness Review Group to co-ordinate policy and planning deserves to be dis- 
cussed by all concerned. 

Dr. Fabian’s book on peacekeeping should enjoy a prominent place in the 
literature of peacekeeping of recent years. I do not hesitate to recommend 
the inclusion of his work in the reading lists of university courses and U.N. 
peacekeeping courses for practitioners. It will also prove useful as back- 
ground for decision-makers in national governments and international 
organizations. 

Bjørn Ecce 


Het onderhandelingselement in de vreedzame regeling van geschillen tussen 
staten. By Paul J. I. M. de Waart. Amsterdam: Typografische verzorging 
W. van Ommen-Reuss, 1971. pp. xviii, 580. Appendices. Index. 


The importance of the element of negotiation between the parties in the 
settlement of international disputes, even when resort is had to the usual 
modes of pacific settlement, is stressed by this Amsterdam doctoral disserta- 
tion. After a philosophical introduction emphasizing that legal norms arise 
from human interaction, and that the lawmaking and law-enforcing process 
in both domestic and international spheres is significantly shaped by con- 
sensus and communication involving every participant in the legal system, 
the author systematically analyzes treaty provisions and cases arising: in 
international practice during the period 1918-1966. Each treaty is classified 
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by symbols showing whether it provides for conciliation, arbitration, or 
adjudication of all disputes, legal disputes, or political disputes. The code 
also shows whether it is possible to convene the tribunal without participa- 
tion by the less diligent party and for one party without co-operation by 
the other to refer the dispute for disposition. If these conditions are met, 
the treaty is designated by a “plus” sign; if not, a “minus,” with an inter- 
mediate classification also available when means are provided for prodding 
the unwilling party into collaboration. Treaties are also classified as general 
(when pacific settlement is the whole purpose of the treaty), special (when 
a settlement clause is included in a treaty on another subject, such as a postal 
convention or treaty on carriage of goods by rail), and ad hoc (when the 
agreement relates to a specific dispute which has already arisen). 

The principal conclusions drawn from the tables and data are that most 
of the disputes handled by any of the three modes of settlement are legal 
disputes (as defined by the International Court of Justice Statute; that con- 
ciliation (except when based upon the peacekeeping function of a collective 
organization) usually occurs in connection with treaties providing also for 
arbitration and adjudication (the author observes that when states are 
willing to accept peaceful settlement at all they are usually willing to go 
beyond mere conciliation procedures); that most of the cases submitted to 
arbitration and adjudication arose under treaties classified “minus”; and that 
when cases are submitted under “plus” treaties the non-co-operating party 
frequently contests jurisdiction, often successfully, and the tribunal is less 
likely to find in favor of the plaintiff state than when the case is submitted 
by agreement under a “minus” treaty. 

Perhaps a possible explanation for these phenomena is that when a state 
_agrees to refer a dispute to a tribunal it is really satisfied that its opponent’s 
position is sound, and seeks a dignified and face-saving mode of acquiescence 
by accepting the decision of an impartial third party. A similar situation 
often occurs in the field of labor relations. Union leaders often prefer to 
obey a court order to return to work rather than to accept the responsibility 
themselves of admitting the correctness of the company’s contentions. 

This book should be helpful to foreign office legal advisers as a con- 
venient guide to applicable pacific settlement provisions. A 24-page 
summary in English may add to its usefulness. 

Epwarp DuMBAULD 


Í 


Secure Boundaries and Middle East Peace in the Light of International Law 
and Practice. By Yehuda Z. Blum. With a Foreword by Julius Stone. 
Jerusalem: The Hebrew University of Jerusalem, Faculty of Law, Institute 
for Legislative Research and Comparative Law, 1971. pp. 134. Bibliog- 
raphy. Index. $4.00. 


In this study the author, a senior lecturer in international law at the 
Hebrew University of Jerusalem, discusses some of the legal issues involved 
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in the Arab-Israel dispute on the basis of Security Council Resolution 242 
of November 22, 1967. The study is divided into two main parts. The first 
part deals generally with the right of states to secure boundaries and with 
the concept of natural boundaries, as well as strategic or secure boundaries. 
A final section is devoted to the problem of demilitarization of boundary 
zones. 

The second and more important part of the study deals specifically with 
Israel's right to secure boundaries. In the first chapter of this part Professor 
Blum argues that Israel should not be obliged to go back to the armistice 
lines of 1949 which, he asserts, did not constitute boundaries and which 
could not by their very nature be regarded as secure boundaries for Israel. 
The second chapter discusses the problem of withdrawal. The author main- 
tains that on the basis of its legislative history Security Council Resolution 
242, cannot be construed as demanding Israel’s withdrawal from all Arab 
territory. 

Another highly controversial issue is dealt with in the third chapter, the 
inadmissibility of acquisition of territory by war, as stated in the preamble 
of the resolution. Professor Blum states that conquest did not give Israel 
title to any of the territories which it occupied after the 1967 war, but that 
title to territories beyond the old armistice lines will have to be based on 
cession by the Arab states concerned. The author also presents at some 
length the argument that the annexation of the West Bank by Jordan must 
be regarded as invalid under international law and that therefore Jordan 
has no reversionary rights.t In a final chapter Professor Blum rejects the 
idea of the establishment of demilitarized zones. He argues from the ex- 
perience with such zones along the 1949 armistice lines that they do not 
prevent hostilities, but quite often lead to friction. 

In his conclusion Professor Blum expands on the historical argument that 
the boundaries of the Palestine Mandate were drawn on the basis of Great- 
Power interests and did not correspond to the boundaries of Palestine as 
known in previous history. Appendices present the relevant articles of the 
Palestine Mandate and of the Israel-Jordan Armistice Agreement of 1949 as 
well as the full text of Security Council Resolution 242. Both the bibliog- 
raphy and the index are good. 

~ Professor Blum’s study is carefully annotated, and shows the authors 
familiarity with the problems he discusses. The study is not exhaustive. 
Obviously, the problems here touched upon could not be treated exhaus- 
tively in so small a compass. Also, as has to be expected, the study is written 
from the Israeli point of view. Within these limits itis a useful and interesting 
contribution to the literature on some of the most difficult and controversial 
legal problems involved in the Arab-Israel dispute. 

| HERBERT J. LIEBESNY 

1 For an earlier and more exhaustive discussion of this problem by Blum, see “The 


Missing Reversioner: Reflections on the Status of Judea and Samaria,” 2 Israel Law 
Review 279 (1968). 
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The Future of the International Legal Order. Vol. II: Conflict Manage- 
ment. Edited by Cyril E. Black and Richard A. Falk. Princeton, N.J.: 
Princeton University Press, 1971. pp. xiv, 413. Index. $12.50. 


Cyril Black and Richard Falk have been collaborating in editing five 
collections of essays attempting to measure current trends of international 
law and anticipate the direction of legal development in key areas. This 
book is the third of the five and is concerned with legal limits on recourse to 
armed conflict: the jus ad bellum. 

It is probably kinder not to comment in detail on all the essays. Some 
contributions to the book do not purport to have the significant original in- 
sights of the major ones and should not be measured by the same yardstick. 
The first major essay is by Tom Farer. He examines the history of “justify- 
ing” a resort to force from the early Roman practice of religious ritual to the 
efforts at the turn of the late nineteenth and early twentieth century to limit 
recourse to war by legal fiat. He points out that many publicists have cast 
doubt on whether the prohibitions of the use of force mean what they say, 
although indicating that there are doubts about the doubts too. 

Turning to the law involved in reconciling the concept of permissible 
self-defense, “pre-emptive” use of force in particular, with the reality of 
nuclear weapons, Professor Farer points out that there may be value to a 
flat prohibition on the use of nuclear weapons; while the prohibition may not 
be heeded in the penultimate moment, it may be a better deterrent to holo- 
caust than more moderate formulations. Addressing the temptations to 
non-nuclear pre-emptive attack, he points out the problem raised by the 
high tensions both before and after the attack and the difficulty of inter- 
posing any inhibiting law between the parties. 

In dealing with lesser problems, Professor Farer describes with some 
sarcasm the view of law taken by McDougal and Feliciano, Law and 
Minimum World Public Order (New Haven, 1963), concluding that in their 
view rebellion in practice would be either illegal or impossible. Professor 
Farer seems to consider legal formulae forbidding states’ helping rebels to 
involve the rebels in illegality for accepting help (his view here seems illog- 
ical) and to forget that there are reasons in reality as well as in the artificial 
world of law for rules that favor the established government over rebels. 
Discussing self-defense, Farer finds the U.N. Charter to have probably 
ended the legality of armed intervention to defend property rights. But he 
refuses to come to a clear conclusion regarding the legality of armed inter- 
vention to defend nationals from injury, which is perhaps wise. In discuss- 
ing the impact of the Charter on claimed rights to use armed force to defend 
“vital interests,” he finds the Soviet Union and the United States following 
similar views in abstaining from intervention in Yugoslavia and Cuba, 
respectively, while intervening in Honduras and the Dominican Republic, 
and Hungary and Czechoslovakia, respectively? He distinguishes this 
remnant of great-Power armed diplomacy from legal rights as seen by non- 

1 This view is stated more fully in what was apparently the entirely independent work 


of Franck and Weisbard, “The Johnson and Brezhney Doctrine; The Law You Make 
May Be Your Own,” 22 Stanford Law Rev. 943 (1970), 


oes 
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great Powers. In discussing Israel’s armed invasions of neighboring Arab 
territory, Professor Farer finds the international community much more 
ready to condemn the use of force, even when a good case for a justifica- 
tion based on reprisal (in addition to self-defense) can be made out. He 
then contrasts this readiness to the silence of the United Nations concerning 
United States bombing in North Viet-Nam. After some discussion he seems 
to conclude that views of law are so colored by political preferences in this 
area that no definitive statement is possible. The article as a whole is very 
thought-provoking. 

The major thrust of Rosalyn Higgins’s piece leads her to some generalities 
about United Nations practice and the degree of willingness on the part of 
the United Nations to take part in various types of conflicts. In concluding, 
she recommends the United Nations undertake a fact-finding rôle in civil 
wars to help avoid problems of non-recognition of the facts on which legal 
words (and therefore rules) rely. On the other hand, she takes strong 
issue with Richard Falk’s suggestion that the United Nations “legitimize” 
rebels with binding effects on all U.N. Members. Her argument, that the 
U.N. membership’s preoccupation with racial matters colors its judgment, 
and that the legal (and practical) effects of this skewed judgment would be 
anomalous, seems persuasive. After looking at proposals de lege ferenda by 
Tom Farer and John Norton Moore, she returns to her own more modest 
thought that a fact-finding ròle for the United Nations would help nations 
decide not to intervene as a matter of policy, thus avoiding the legal 
problems. 

John Norton Moore, in his essay, “The Role of Regional Arrangements in 
the Maintenance of World Order,” divides regional organizations into two 
classes: those set up for purposes of collective self-defense from an external 
threat under Article 51 of the U.N. Charter, and those set up for internal 
regional] policing under Article 53 of the Charter. After a detailed analysis 
of the effect of the United Nations Charter and precedents on interpreting 
the power of regional organizations in dealing with a classified list of prob- 
lems, Professor Moore concludes that responsibility should remain with the 
United Nations for problems of general peace and security, that the United 
Nations should delegate appropriate authority to regional organizations in 
cases fitted for regional handling, and that regional organizations are best 
adapted to grapple with lesser problems of greater concern to their members 
than to the general membership of the United Nations. 

Despite some serious misstatements regarding the facts involved in some 
current boundary disputes (e.g., the hash made in the purported summary 
of the Sino-Indian boundary on p. 173), Daniel Wilkes in his brilliant essay, 
“Territorial Stability and Conflict,” shows that existing international law ap- 
proaches to boundary disputes perpetuate (indeed, at times create) tensions 
rather than provide means for conflict resolution. Professor Wilkes recom- 
mends evolution of the international scene to make state boundaries less 
important (e.g., by providing free passage over boundaries for persons and 
goods) and setting up a world boundary commission to keep track of 
boundaries. 


“ 
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This section of the book concludes with essays by William Bader, Arnold 
Kramish and Mason Willrich on the proliferation of non-nuclear weapons, 
the nuclear Non-Proliferation Treaty and peaceful uses of nuclear energy. 

The section of the book titled “The Moderation of Conflict” begins with 
a 62-page article by W. Michael Reisman, “Sanctions and Enforcement.” 
Professor Reisman points out that some values are accepted in all societies, 
enumerating power, wealth, affection and respect as examples. Every society 
discourages the disruption of its system for preserving values. The means 
by which its “order” is thus preserved can be labeled the society’s “sanction,” 
even though punishment in the usual sense may not be involved. He sug- 
gests further study be made of the sanctions available to the world com- 
munity to increase compliance with the rules necessary to maintain world 
order. In concluding, Professor Reisman sees a trend toward universal 
acceptance of some values which will lead to their more effective enforce- 
ment through various moral and political pressures. 

There may be other significant insights in this long piece, but it is heavy 
going in places and not entirely clear. For example, in defining “enforce- 
ment” as “a specific assembly of sanction programs designed to realize, in 
value terms, an identifiable authoritative prescription” (p. 300), there are 
problems in understanding just what the word “realize” is intended to mean 
as well as a problem in fitting the definition to the word “enforcement” as it 
is actually used in the essay. Professor Reisman criticizes the text of the 
Vienna Convention on the Law of Treaties on the ground that it “expressly 
negates the validity of treaties secured by coercing through the diplomatic 
instrument” (p. 328). A closer reading of the convention’s text would show 
that coercion on the negotiator merely negates “the expression of a state’s 
consent” (Article 51); coercion on the state itself negates a treaty only 
when the treaty has been “procured by the threat or use of force in violation 
of the principles of international law . . .” (Article 52, In either case the 

“coerced” treaty may be found to be valid despite the coercion, which is the 
conclusion Professor Reisman seems to prefer. 

Harold Feiveson’s essay titled “Arms Control and Disarmament” begins 
with an excellent analytical recital of attempts since the second World War 
to achieve international agreement on arms limitations. A discussion follows 
pointing out the obstacles to meaningful arms control arrangements built 
into the history and institutions of the United States and Soviet Russia. Dr. 
Feiveson then argues that the consequences of the United States and Soviet 
Russia failing to agree on arms control are likely to be a vast increase in 
international political instability, budgetary problems of serious proportions, 
and a loss of strategic flexibility. He concludes by reminding the reader 
that even radical arms control measures, if adopted, would not result in 
international stability unless accompanied by a reorganization of the world 
order to remove the emphasis on physical security that dominates the think- 
ing of national leaderships. It is impossible to do justice to this very percep- 
tive essay in a short summary. 

Aurrep P, Rusin 
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International Law. The Substance, Processes, Procedures and Institutions 
for World Peace with Justice. By Charles S. Rhyne. Washington, D.C.: 
CLB Publishers, 1971. pp. xxix, 656. Index. $22.50. 


Mr. Rhyne’s book is divided into fourteen chapters, of which Chapters 1 
and 2 are among the most important, for they are devoted to the history 
and sources of international law and to the “basic concepts” of the law of 
nations, respectively. Chapter 3 describes a large number of governmental 
and non-governmental organizations, while Chapters 4 and 5 deal mainly 
with the judicial settlement of international disputes. Considerable space 
is devoted in these chapters to the International Court of Justice, whose 
judgments and advisory opinions are briefly summarized, and to the numer- 
ous proposals to create new international jurisdictions, such as a World 
Equity Tribunal and International Courts of Habeas Corpus. 

Chapter 6 pertains to “Law and International Economic Development’; it 
comprises such varied matters as multinational corporations, international 
commodity agreements and organizations, and organizations for international 
trade, investment and commerce, such as GATT, the World Bank, etc. 
Chapters 7 and 8 deal with intellectual property and human rights, respec- 
tively, while the laws of war and neutrality are briefly considered in Chapter 
9. The last five chapters concern miscellaneous matters, such as the impact 
of computer techniques on international law, the law of outer space, inter- 
national] legal education and research, the encouragement of the growth of 
international law and, finally, disarmament and arms control. 

The volume reviewed here covers a wide range of topics. As space is 
limited, this reviewer is obliged to be selective and to confine his comments 
primarily to Chapters 1 and 2. These chapters, devoted to the history and 
sources of international law and to the “basic concepts” of the law of nations, 
were chosen because they pertain to the most fundamental precepts of inter- 
national law on which the rest of Mr. Rhyne’s book is based. 

A first comment which may be made on these chapters is that the choice 
of subdivisions is erratic and lacking in logic. Chapter 1, for instance, deals 
much too briefly with the sources of international law, in particular with 
treaties. For no discernible reason, the very same subject—the law of 
treaties—reappears in Chapter 2 under the heading “Basic concepts of 
international law.” In this connection, it is interesting to note what other 
“basic concepts” are analyzed in Chapter 2. According to Mr. Rhyne, these 
concepts are: the general rights and duties of states; nationality; “diplomacy,” 
i.e., the rules of international law concerning diplomatic intercourse; and 
“Jurisdiction and the individual.” The latter category, in turn, comprises a 
wide selection of topics ranging from the international law of the sea to 
“The individual and the State in Muslim Law.” This outline conveys the 
impression that the author has not given sufficient thought to international 
law as a system of norms and to the ways in which these norms are inter- 
related. Admittedly, there is much controversy on this fundamental issue, 
but the systematization selected by Mr. Rhyne does not appear to be 
satisfactory. 
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The two chapters considered here also contain regrettable omissions. 
Internationa] custom, for instance, is disposed of in just one page. Other 
basic topics, such as international responsibility, are barely touched upon. 
The thorny problem of reservations to multilateral treaties is analyzed in 
ten lines, and we are not even informed of the moment at which such 
reservations are to be made. Another omission can be found in a statement 
relating to the position of the individual within the framework of the 
European Convention on Human Rights, in which we are told (p. 122) that: 


The European Convention for the Protection of Human Rights and 
Fundamental Freedoms established a careful procedure by which indi- 
vidual -petitions may be submitted to the Commission, and upon failure 
of the Commission to settle a case, to the Court of Human Rights. 


This statement is not only incomplete but also misleading. The author 
offers no explanations about either the European Commission of Human 
Rights or the European Court of Human Rights, and he even fails to indi- 
cate that, according to Article 25 of the European Convention on Human 
Rights, the Commission may receive individual petitions only if the de- 
fendant state has recognized its competence to do so. The above passage 
further conveys the misleading impression that individuals may seize the 
Court and that the European Commission of Human Rights merely plays 
the rôle of a conciliator, which is definitely not the case (on these points, 
see Articles 48, 28 and 31 of the European Convention on Human Rights). 

This reviewer is distressed to note that the two chapters examined here 
contain a number of assertions which may be described as erroneous as 
well as inconsistent. On “Writings of authorities” as a “source” of inter- 
national Jaw, for instance, Mr. Rhyne has this to say (p. 50): 


Often cited as a source of international customary law, these scholarly 

writings of authorities set forth “rules” of international law, although 

nee are not binding unless the parties to a dispute agree to be bound 
y them. 


It would have been more accurate to state that views expressed by writers 
may constitute evidence of customary rules if they faithfully reflect inter- 
national and state practice. The question of whether the parties to a dis- 
pute accept these views or not is hardly relevant. 

Other inconsistencies and errors may be found in the author's discussion 
of equity in international law. Analyzing the rôle of equity as a source of 
international law, Mr. Rhyne writes (p. 54): 


. . . the difference between equity and decisions made ex aequo et bono 
is not clear in the present state of international law. And, therefore, 
an international court using either the sources of international law laid 
down in Article 38 of the Statute of the International Court of Justice, 
or the general principles of international law to decide cases, cannot 
easily determine the rule [sic] eau should play in its decisions. Even 
with these limitations, equity is still a possible source of international 
law. It is misleading to make a very sharp distinction between law and 
equity since the principles of each are designed to achieve justice. 
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Mr. Rhyne seems to be making some obscure distinction between the 
rules of international law flowing from the sources enumerated in Article 
38 of the Court’s Statute and “general principles of international law” with- 
out, however, offering any explanation as to the basis or the precise scope 
of this distinction. Furthermore the author, after having referred to the 
difference between equity and decisions made by the Court ex aequo et 
bono under Article 38 (2) of its Statute, fails to inform his reader what this 
difference consists of. The passage on equity quoted above also raises other 
fundamental problems concerning the sources of international law which 
cannot, however, be considered here for lack of space. 

Another passage which is equally disturbing relates to the different 
schools of thought on international law, and runs as follows (p. 55): 


A positivist’s approach would be that international law is nothing more 
than positive, moral obligations. According to this position, inter- 
national law is really no law at all, but moral obligations which attach 
themselves to an international situation when the parties find them 
appropriate. The dualists, on the other hand, would argue that an 
international law exists, but that it is completely separate from mu- 
nicipal law. ... 


In Mr. Rhyne’s view a dualist would thus appear to be the opposite of a 
positivist. Hence a positivist could not possibly be a dualist and vice versa. 
The distinguished example of Judge Anzilotti, who was both a positivist 
and a dualist, proves that Mr. Rhyne is incorrect. We are further informed 
that according to the positivist schools of thought, international law consists 
of “positive, moral obligations” and “is really no law at all.” It is doubtful, 
to say the least, whether a confirmed positivist like Hans Kelsen, for instance, 
would readily subscribe to this characterization of his theory. 

One final example of Mr. Rhyne’s misconceptions is the assertion that 
(p. 88): | 


. . . the diplomat has the right of innocent passage while travelling 
through third states. He is granted a broad exemption from taxes. He 
enjoys freedom of communication and of religious worship. 


While the assimilation of diplomats in transit to merchant vessels passing 
through territorial waters may at first sight seem tempting, it certainly 
draws no support from positive international law, for Article 40 (1) of the 
Vienna Convention on Diplomatic Relations, of April 18, 1961, expressly 
deals with the transit of diplomats. The connection seemingly established 
by Mr. Rhyne between the purported “innocent passage” of diplomats and 
the latters’ freedom of religious worship is difficult to comprehend. 

This reviewer is forced to conclude, on the basis of a thorough reading of 
the first two chapters of Mr. Rhyne’s work, that the chapters in question are 
inadequate in many respects. Their organization is not always well thought 
out, and many important topics have been neglected. The reader of these 
chapters is given the impression that international law presents but a few 
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problems or none at all, and he will hardly obtain a balanced and realistic 
view of international law. 

A review of the other twelve chapters of the volume substantiates this 
generally unfavorable opinion. Therefore, this reviewer regretfully con- 
cludes that, in view of its imperfections, Mr. Rhyne’s volume cannot be 
recommended as a textbook. 


Lucius CAFLISCH 


The Concept of Custom in International Law. By Anthony A. D’Amato. 
Ithaca and London: Cornell University Press, 1971. pp. xvi, 286. Index. 
$9.50. 


Mr. D’Amato’s book, apparently the by-product of a Columbia University 
doctoral dissertation, is clearly and reasonably succinctly presented. Its 
range of reference and citation is eclectic and varied in inter-systemic terms, 
though not, it is to be noted, exhaustive or even at times very penetrating 
(this latter criticism applying, in particular, to the author's rather summary 
discussion of the North American “policy” school led by McDougal and 
Lasswell). In his occasional brief excursions into the modern Civil Law, 
the classical Roman Law, and modern analytical jurisprudence, the author 
displays the benefits of the broadly trans-cultural emphasis in the postwar 
American law school programs in international legal studies: one recog- 
nizes here, even without the need for explicit acknowledgment by the au- 
thor, the influence of such legal humanists and comparatists as Rudolph 
Schlesinger, Lon Fuller, Wolfgang Friedmann, and Oliver Lissitzyn. 

In the result, in its emphasis upon what we might call the philosophical 
elements and upon abstract definition, the study is rather more speculative 
and “European” than the normal postwar American study. Indeed, in its 
development of a theory of custom upon an essentially a priori basis with 
appropriately deferential regard to various doctrinal writers, non-American 
as well as American, it should have an attraction for Continental scholars 
who are sometimes quite unnecessarily deterred by the ruthlessly empirical, 
essentially non-speculative character of American legal science, quite apart 
from the increasing stylistic impediments and complexities on this side of 
the Atlantic. I am, however, just a little puzzled that Richard Falk, in his 
characteristically kindly Foreword to the book, should greet it as being “an 
inductively conceived (or radically empiricist) view of customary inter- 
national Jaw to supplant the deductively conceived notions... .” For, 
while I have no doubt, on the evidence of ample legal talent demonstrated 
in this book, that Mr. D’Amato could have produced a work in the “older” 
American legal tradition if he had really set out to do so, “empiricist” or 
“radically empiricist” is what this particular book is definitely not. In that 
element, however, may lie its own special interest as an example of an 
emerging “new wave’ thinking in American legal science in the post-Cold- 
War era. 


EpwARD McCWHINNEY 
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International Law, National Tribunals, and the Rights of Aliens. By Frank 
Griffith Dawson and Ivan L. Head. Syracuse, N. Y.: Syracuse Univer- 
sity Press, 1971. pp. xvii, 334. Index. $11.75. 


This volume in the Procedural Aspects of International Law Series -is es- 
sentially a collection of essays which provide a useful introduction to ques- 
tions which an American lawyer would want to consider in contemplating 
litigation outside the United States. The authors describe their works as 
studies of selected problem areas in which they seek to highlight those as- 
pects of national legal systems where litigants might be disadvantaged be- 
cause they were aliens (p. 295). 

Frank G. Dawson, an American, has written on foreign investment prob- 
lems. He has practiced law in New York and has been stationed in Caracas. 
He is now an international investment banker in London. Thus he pre- 
sumably contributes the Latin American materials reflected both in text and 
footnotes. His co-author, Ivan L. Head, was formerly Professor of Inter- 
national Law at the University of Alberta, and is now a Canadian Govern- 
ment official. One assumes that he provided the background of United 
Kingdom law and practice and its very considerable impact both on the 
“old” and “new” members and former members of the Commonwealth. 

The chapters are readable and discursive descriptions of diverse topics. 
The first two chapters form a brief history of diplomatic protection, fol- 
lowed by an informative essay on “Extralegal Problems Which May In- 
trude Upon the Judicial Process” (Ch. FIT). 

A more technical discussion begins after the first hundred pages looking 
at both the theory and then treaties and legislation dealing with the “Access 
by Aliens to Foreign Tribunals” (Ch. V). Then comes a general introduc- 
tion to the civil law in terms of the “Problems Encountered by Aliens in 
Litigation” (Ch. VI). After a very general account of some nationalization 
problems, there follows a good technical discussion concerning exchange 
control as it affects enforcement of foreign awards (Ch. VIII). However, 
in this discussion this reviewer may have missed any reference to national 
investment guaranty legislation as one possible remedy. The final Chapter 
IX comes the closest to a conceptual discussion of the rôle of national courts 
as participants in a horizontal legal order in the absence of a developed ver- 
tical international legal order.1 Of course, the local remedies rule is dis- 
cussed at various points in the volume and there is enough material, includ- 
ing citations, to permit the reader to seek a fuller discussion of the principle 
in operation should he so desire. 

The nine chapters taken collectively provide a wide introduction to the 
subject of litigation abroad, and through the footnotes a similar introduc- 
tion to some primary sources and leading cases as well as much current 
writing. One can appreciate the considerable effort that went into assem- 
bling these materials dealing with various legal systems. At many points 


1 This is developed at greater length in Falk’s The Role of Domestic Courts in the In- 
ternational Legal Order (Syracuse, 1964), an earlier volume in the Procedural Aspects 
of International Law Series cited on p. 25, note 71. 
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the volume opens up questions which, if material in a particular case, would 
need further elucidation and study. 

Thus one may conclude that this is a helpful introduction for the prac- 
titioner in determining what the important questions are requiring consid- 
eration when contemplating litigation abroad. It is not and should not be 
regarded as a do-it-yourself kit for an American lawyer. At several places 
in the text the authors emphasize the importance of selecting effective local 
counsel. The authors here suggest what the questions are which should be 
considered at length with such local counsel before reaching final decisions. 

James N. Hype 


El Derecho de los Tratados y la Convención de Viena de 1969. By Ernesto 
de La Guardia and Marcelo Delpech. Buenos Aires: La Ley, Sociedad 
Anónima Editora e Impresora, 1970. pp. 569. Annexes. 


Two Argentine authors were early on the scene with this detailed book 
on the Jaw of treaties and the Vienna Convention of May 23, 1969, the book 
having already been printed by the second half of August, 1970. The first 
part (pp. 17-142) presents a general outline of the sources of international 
law; analyzes treaties as a source of international law; examines the law of 
treaties prior to the Vienna Conference; and gives a review of the work on 
the codification of international law in general and the law of treaties in 
particular. A most useful appendix to the first part contains a systematic 
presentation of case law of internatioral tribunals keyed to various articles 
of the Vienna Convention and classified under detailed subject headings 
(pp. 107-115). | 

In the second part of the book (pp. 143-505), the authors, following the 
main headings of the convention, discuss the scope of the convention; the 
conclusion and entry into force of treaties; observance, application and in- 
terpretation of treaties; amendment and modification of treaties; invalidity, 
termination and suspension of the operation of treaties, miscellaneous pro- 
visions on state succession, state responsibility, outbreak of hostilities, diplo- 
matic and consular relations and the conclusion of treaties, the case of an 
aggressor state; depositaries, notifications, corrections and registration. 
Lastly, the authors examine the preamble to the convention and the final 
provisions concerning signature, ratificetion, adherence, entry into force and 
authentic texts. 

The various articles of the convention are viewed in the context of doc- 
trine with extensive reference to the writings of publicists, the Harvard 
Draft Convention on the Law of Treaties, the work of the rapporteurs of 
the International Law Commission (that remarkable quartet composed of 
Brierly, Lauterpacht, Fitzmaurice and Waldock, two of whom became 
Judges of the International Court of Justice), drafts prepared by the Com- 
mission from time to time and the discussions at the Vienna Conference. 

The book has two annexes: one discusses international treaties in Argen- 
tina under the Constitution and in practice, and the other includes the text 
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of the Vienna Convention. A detailed table of contents in some measure 
compensates for the lack of an alphabetical index. A short general bibli- 
ography (pp. 11-12) contains works cited in the text by the name of the 
author only; more detailed bibliographical references are found in footnotes 
which are no less than 1,325 in number. 

The authors are to be congratulated on this excellent guide to the Vienna 
Convention. Their book will no doubt became a useful tool in interna- 
tional law circles in the Spanish-speaking world. 

GERALD F. FITZGERALD 


Le Statut Juridique des États Divisés. By Gilbert Caty. Paris: Éditions 
A. Pedone, 1969. pp. 261. 


Dr. Caty has written a book (originally a thesis submitted to the Uni- 
versity of Aix-en-Provence) on the juridical status of divided states. The 
countries which come under his scrutiny—Viet-Nam, Korea and Germany— 
have been the occasion of protracted and often passionate legal debate. 
The status under international law of Viet-Nam, particularly, has clearly 
been an important consideration in the writings of those who have favored 
or opposed American military activities. It has been forensically important 
for international lawyers opposing United States action to show that there 
are not two separate sovereign states in Viet-Nam; and equally, those sup- 
porting the legality of United States action sought to show at least a de 
facto separate existence for South Viet-Nam. The sources on which they 
have drawn have been very much the detailed historical evidences of Viet- 
Nam itself. 

Dr. Caty’s book goes almost to the other extreme. Although Viet-Nam, 
Korea and Germany are clear cases in point, this is a book about legal 
theory. It is a very European book, concerned with “la théorie générale de 
VEtat, la souveraineté et les compétences étatiques.” It seeks to answer at 
a theoretical level whether a unitary state can continue to exist if there ap- 
pear two separate entities claiming essential sovereign prerogatives. 

Readers may have some difficulty in understanding what Dr. Caty means 
by divided states (états divisés). He explains that he has deliberately ex- 
cluded Kashmir and Ireland from the scope ot his study. It is easy to see 
why Kashmir should be excluded: it is a territory divided de facto, with 
India and Pakistan each claiming title over the whole, but with the claim- 
ants themselves being very much larger than the disputed territory. This 
is not, though, the reason that Dr. Caty gives. He writes that Kashmir and 
Ireland have been excluded because “Dans tous ces cas, Tappartenance 
dun territoire à un Etat est contestée par un autre Etat mais wen est pas 
moins juridiquement validée?” (P.14.) ‘This would seem to beg the ques- 
tion, at least so far as Kashmir is concerned; and even in Ireland, where 
territorial claims by the South are political rather than legal, the frontier 
has not been legally determined. . 

The author seeks to examine, at a theoretical rather than a pragmatic 
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level, whether temporary partition can continue for long periods without 
affecting the notion of residual unity which is implied in the term “divided 
state.” The legal consequences of the running on of time are, of course, 
important in many territorial questions (one thinks readily of the Middle 
East here), as well as in the problem of divided states. 

There is included in this study—with more topicality than the author 
could have realized at the time of writing it—a chapter entitled “De La 
Restitution de Formose à la Chine.” He can be forgiven for having so 
firmly concluded that, because Formosa could not exercise effectively its 
sovereignty on the China mainland, nor China on the Island of Formosa, 
“une coupure juridique radicale sest établie, confirmée dans le temps.” 
(P. 30.) A new state, he argues, has appeared on the international scene, 
and there are now two different governments having sovereignty over two 
different areas. Recent events, including the terms of the communiqué 
issued after President Nixon’s visit to Peking, and the terms of the British 
exchange of full ambassadors with Peking, make this now look doubtful. 
It is interesting to speculate, at the level of theory, on the impact of the 
constitutive view of recognition upon the evolving outcome of the China 
question; a view which the author appears to reject when he asserts in his 
over-all conclusions that “la reconnaissance de deux Etats dans le cadre 
dun Etat divisé ne remet pas en cause son existence.” (P. 240.) 

The pages on the representation of “états partiels” in international organi- 
zations and non-governmental organizations are insufficiently detailed and 
too brief. His chapter on the bilateral relations of third parties with di- 
vided states is more interesting and contains useful information. 

Dr. Caty has provided a good bibliography on the theoretical foundations 
and on the German question. His bibliographies on Viet-Nam, Korea and 
China are much less satisfactory. In the first, for example, the writings of 
Falk and Friedmann find no mention; indeed, few of the contributors to the 
symposia on this topic sponsored by the American Society of International 
Law are included. Nor is the work by Professors Lasswell and Chen, 
among many others, included in the listings on China. 

The author's conclusion seems correct: that the divided state is by nature 
a transitory phenomenon which must ultimately be resolved by the reab- 
sorption of the partial units into one unit, or the dismemberment of the 
original state. 

RosaLtyn HIGGINS 


Mizhnarodne pravo [International Law]. Edited by I. I. Lukashuk and 
V. A. Vasilenko. Kiev: Vid-vo Vishcha shkola, 1971. pp. 378. 


‘The first full-scale textbook on international law, of which the reviewer 
is aware, to be published in the Ukrainian language since 1931, this is an 
impressive example of a small but growing body of international legal lit- 
erature being published in the native languages of the non-Russian union 


1M, Lozins’kii, Mizhnarodne pravo [International Law] (1931). 
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republics of the U.S.S.R.2. The language barrier, of course, guarantees these 
works a limited readership, even in the Soviet Union, but the fact that So- 
viet legal bibliographers neglect non-Russian languages in their compila- 
tions and that regional publishing houses in the U.S.S.R. have tenuous links 
with the international book trade relegates them to a wholly undeserved 
limbo. 

In tailoring their volume to meet the requirements of the standard Pro- 
gramma for the introductory course on international law in Soviet law facul- 
ties, the editors and their colleagues (S. V. Isakovich, P. F. Martinenko, 
K. K. Sandrovskii, N. M. Ulianova, M. K. Mikhailovskii, M. K. Korosta- 
renko, and V. S. Semenov) have produced a work that compares favorably 
in quality and originality with those emanating from Moscow establish- 
ments. The subject matter is divided into sixteen chapters, commencing 
with “The Nature of International Law” (concept, subjects, objects, sources, 
class essence, etc.) and ending with “The International Legal Forms of Co- 
operation of Socialist States.” Peaceful coexistence is treated specially in 
Chapter 3 as part of “General Principles of International Law.” The chap- 
ter on international legal personality contains special subsections on the 
rôles of great and small Powers and on the place of the Soviet union re- 
publics in the world community. The law of war appears in Chapter 14, 
entitled “The Law of Self-Defense Against Aggression.” Other chapters 
follow a more or less routine pattern of contemporary Soviet texts, dis- 
cussing the law of treaties, population, law of the sea, air and space law, 
law of foreign relations (instead of the usual formula “organs of foreign re- 
lations”), law of international organizations, peaceful means of settling in- 
ternational disputes, international legal responsibility and international legal 
sanctions, and efforts to enhance the effectiveness of international law in 
ensuring peace and security. 

The most interesting and, for Western jurists, useful feature of the text is 
the frequent citation of Ukrainian legislative, judicial, and state practice. 
Attempting to make international law relevant to the Ukrainian student, 
the authors introduce examples of local experience whenever possible and, 
indeed, of Soviet practice not commonly encountered in other works (see 
the listing of foreign consulates on Ukrainian soil, pp. 208-209). Ten 
annexes assemble helpful, if sometimes esoteric, data; e.g., states which are 
not Members of the United Nations (27 are listed, including the other 13 
union republics and the Vatican), the remaining dependencies, colonial 
possessions, and territories (70 are listed, including Puerto Rico), land- 
locked states (36 are listed, including the Vatican and 9 Soviet republics), 


2M. K. Korostarenko, Mizhnarodne pravo [International Law] (1962); id., Nevtru- 
channia—neporushnii printsip mizhnarodnykh vidnosii [Non-Interference—Inviolable 
Principle of International Relations] (1968); M. K. Mikhailovskii, Mizhnarodnii arbitrazh 
[International Arbitration] (1963); V. I. Sapozhnixov, Mizhnarodnopravovi problemi 
suverenitetu nad prirodnimi bagatstvami [International Legal Problems of Sovereignty 
Over Natural Resources] (1966). Ukrainian journals such as Problemi pravoznavstva, 
Radians’ke pravo, and Visnik Kiivskogo universitetu frequently carry articles on 
international law as well. 
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states with which the Soviet Union has diplomatic relations, and, of very 
great importance, tables of multilateral treaties to which the Ukrainian 
S.S.R.-is a party (including dates of signature or accession, ratification, and 
entry into force, but only since 1945), treaties that the Ukraine has signed 
but not ratified, and international organizations of which the Ukraine is a 
member, 

The editors’ suggestions for further reading contain extensive references 
to Ukrainian works, a rather limited choice of Russian and East European 
literature, and a hopelessly obsolete selection of Western writings; e.g., 
Hyde and Oppenheim in ca. 1950 translations, Rousseau (1953 edition), 
Fauchille, and Verdross (third edition). There is no index. | 

W. E. BUTLER 


La République Populaire de Bulgarie et les Droits de VHomme. Recueil 
d Etudes et de Documents. Edited by Evghéni Kaménov, Association 
Bulgare de Droit International. Sofia: Presse, 1970. pp. 233. 


This publication of essays consists mostly of papers read before a special 
session of the Academy of Sciences of Bulgaria, held in connection with the 
celebration of the International Year for Human Rights in 1968. Section A 
is a collection of studies on human rights in internal Bulgarian law; section 
B contains studies of the international law of human rights. A separate 
part of the book contains the text of Bulgarian legislation in matters of hu- 
man rights mostly arranged according to the articles cf the Universal Decla- 
ration of Human Rights. 

The studies of domestic Bulgarian law are introduced by an essay by 
E. Kaménov, the editor of the volume, on the economic foundations of 
human rights, which is an exposition of the classical Marxist teaching on 
the “economic basis” on which the “social superstructure” of the political, 
legal, religious, moral and philosophical concepts has been erected. 

Among the international law studies the first item is a comprehensive 
essay by Professor Petko Radoinov, which is an introduction to the history 
of international concern with human rights and the law of the Charter, 
and a description of the principal instruments in the field of human rights 
in the United Nations system. A paper by Alexandre Yankov deals with 
“An important factor in the matter of the protection of the rights of man 
and the fundamental rights of nations,” i.e., the Universal Declaration of 
Human Rights. An article by L. Koulichev concentrates on the legal 
guarantees set forth in the International Covenants on Human Rights. An 
essay by Sava Penkov examines the legal nature of the Universal Declaration 
of Human Rights and its impact. The measures of implementation of the 
International Convention on the Elimination of all Forms of Racial Dis- 
crimination are the subject of a study by Yanko Vékilov. Uli Bachnev deals 
with the problems which face Bulgaria in regard to the ratification of the 
International Covenants on Human Rights. (Subsequently to the prepara- 
tion of the book, on September 21, 1970, the Covenants were ratified by 
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Bulgaria.) The last essay on “The Rights of Self-Determination of Colonial 
Peoples and Respect for Human Rights” rounds out the work where the in- 
troductory essay by Kaménov had begun it, namely, with an exposition of 
classic Marxist-Leninist doctrine of monopolistic capitalism and colonialism. 

While not all the contributions are of an equally high quality—some are 
only a paraphrase of the relevant treaty texts—it can perhaps be said that 
this is a work in which authors of great intellectual achievement have 
co-operated. To be sure, all the authors consistently follow the Party line 
and the policy which the U.S.S.R. and its allies have applied since 1945, and 
which is very familiar to those who have observed United Nations develop- 
ments in this matter. | 

The authors, however, make, an effort to arrive at constructive conclusions 
wherever this is feasible within the ideological and political terms under 
which they operate. Thus Yankov, challenging Kelsen and Brunet, empha- 
sizes that the human rights clauses of the Charter do indeed impose legal 
obligations on Member States, thus taking the sides of, inter alios, Lauter- 
pacht and Cassin in the great controversy on this question (p. 125). 
Radoinov (p. 111) seems to support the effort which subsequently led to 
the adoption of Resolution 1503 (XLVIII) of the Economic and Social 
Council of May, 1970, which purports to make possible the investigation by 
United Nations organs of allegations which appear to reveal a consistent 
pattern of gross and reliably attested violations of human rights. He is very 
critical of the European Convention on Human Rights which, he says, was 
concluded by “capitalist states.” In his opinion the achievements of the 
European Convention are a myth and the European Court of Human 
Rights is ineffective (p. 118). 

Bachnev lists the changes in Bulgarian law which will be required when 
Bulgaria ratifies the Covenants. One of them is based on the fact that 
Article 9 of the Covenant of Civil and Political Rights requires for arrest 
or detention authorization by an organ which exercises judicial power, 
while, according to Bulgarian legislation, this competence is vested in the 
procurator (p. 169). 

The authors are familiar with Western writings on the subject, including 
articles which have appeared in this Journat. Uli Bachnev stresses the 
negative attitude of the United States Senate towards the conclusion of 
human rights treaties. He also refers to a speech by Mr. George W. 
Haight at the 1968 Annual Meeting of the American Society of International 
Law in which the speaker had opposed ratification of the Covenants by the 
United States (pp. 170-171). The author omits to mention that three other 
members of the Society’s panel had expressed the opposite view. 

There is a certain amount of overlapping between the various essays and 
the book contains a number of odd mistakes which, in some cases, are 
apparently due to difficulties in translation. Thus, the paper by Vékilov 
lists among the organs dealing with human rights the “Third Committee 
of the Security Council” (p. 159). Radoinov mentions the Convention on 
the Elimination of all Forms of Religious Intolerance and the Convention 
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on Freedom of Information among the instruments which are in force, while, 
in fact, the drafting of these conventions has not yet been concluded. 

In spite of certain shortcomings, of which examples have been given, 
and the one-sided political-ideological presentation which it gives, the 
Recueil d études is a useful collection of materials and information. That 
the book comes from Bulgaria is perhaps of some significance. Bulgaria’s 
record in human rights matters during World War II was very good, in 
spite of the fact that militarily and politically Bulgaria was an ally of Hitler's 
Germany. This was recognized by the victorious Powers which considered 
it unnecessary to include in the 1947 Peace Treaty with Bulgaria provisions 
prohibiting discrimination between persons of Bulgarian nationality on the 
ground of race, sex, language or religion, while they insisted on the 
inclusion of such a provision in the Peace Treaties with Hungary and 
Rumania and in the State Treaty with Austria. 

EGON SCHWELB 


Droit Aérien. By Max Litvine. With the collaboration of Armand Moury. 
Brussels: Etablissements Emile Bruylant, 1970, pp. 363. Bibliography. 
Index. Fr. 1280, cloth; Fr. 900, paper. 


Within the last decade international air transportation has developed 
in an impressive manner as to the area covered, the speed of travel and the 
number of persons and volume of cargo carried. Continual changes have, 
in a similar way, influenced most national legislation. Unfortunately, works 
dealing with such a specialized field as air law are few, and quickly become 
obsolete as technical developments in the aviation field continuously require 
a similar evolution of air law. Dr. Max Litvine’s latest book therefore fills a 
gap by giving an up-to-date analysis of the most important public and 
private air law conventions and related recent amendments to some of them. 
At the same time, throughout the book there is a parallel or comparative 
consideration of Belgian air law. 

Droit Aérien is divided into two parts: the first (three chapters) concerns 
public air law and the second (four chapters), private air law. Chapter I 
of the first part deals with the legal regulations of the air and of inter- 
national air navigation, The author agrees with legal writers who refuse 
to set a boundary between air and extra-atmospheric space, based on the 
idea of a milieu, and joins with those who draw a line between air and 
space law in terms of the means of locomotion, that is, aircraft and space- 
craft (p. 35). This leads him to examine the controversy over the alleged 
absolute nature of national sovereignty as well as over the question whether 
private property rights extend usque ad coelum (p. 305). We would have 
preferred that Dr. Litvine dwell to a greater extent on the means of loco- 
motion which circulate both in airspace and outer space, and which will 
soon be called to a very important use, such as the X-15, Dyna-Soar (X-20). 


1 At its 26th Session in 1971, the Genera] Assembly postponed their consideration 
to its next session. 
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Such an examination would focus on the economic exploitation of certain 
satellites and analyze both milieus in terms of the vehicles used, in order to 
give a better definition of the true relationship between airspace and outer 
space. The second section of this chapter concerns positive law and deals 
mainly with the Chicago Convention on International Civil Aviation. Un- 
fortunately, very little importance is given here to the Annexes to this con- 
vention which contain the standards and recommended practices relating 
to international air navigation. The author merely lists the Annexes along 
with a passing comment concerning the pilot in command with respect 
to Annex 6 (Operation of Aircraft—International Commercial Transport) 
(p. 57). We disagree with the author as to the fact that the Tokyo Con- 
vention of 1963 (pertaining to offenses and certain other acts occurring on 
board aircraft) gives satisfactory details as to the powers of the aircraft 
commander (p. 100). Even Dr. Litvine himself adds, further on, that the 
convention does not define the person who is to be considered as pilot in 
command (p. 133). The aircraft commander is a person of increasing 
importance not only because of the number of passengers carried and the 
accidents or incidents which may occur during flight, but also because of 
the increased rights, of a public and private law nature, with which he is 
vested in order to carry out his work. To find a complete definition of the 
aircraft commander, of his non-permanent character and of his power of 
final decision before take-off, during the flight and up to the end of the 
journey, one must consider all the Annexes, in particular Annex 2 dealing 
with Rules of the Air, Annex 3 dealing with Meteorology, Annex 6 on Opera- 
tion of Aircraft—International Commercial Air Transport, Annex 11 dealing 
with Air Traffic Services, and also Annex 12, Search and Rescue. 

While Chapter II deals with Belgian administrative air law in regard 
to international air law, Chapter III covers penal air law, more especially 
the Tokyo Convention. In view of the numerous incidents of unlawful 
seizure of aircraft which have taken place in the last few years and the 
many international meetings which followed the hijackings to Cuba and 
elsewhere—meetings which took place within the framework of the ICAO 
Legal Committee—as well as the proposed regulations, it is hoped that, in 
a further edition, Dr. Litvine will devote more than a few lines to this 
subject (p. 135). 

Chapter I of the second part deals very briefly with acts occurring on 
board an aircraft, while Chapter II relates to property rights in aircraft. 
The Convention on the International Recognition of Rights in Aircraft 
( Geneva, 1948) is presented here in a rather summary and sometimes con- 
fused manner. Instead of making use of more recent legal rulings which de- 
fine the “floating charge” in England (see, for example, Cole, Morley and 
Scott, “Corporate Financing in Great Britain,” 12 Business Law 324 (1957)), 
the author quotes a 1938 article by a French legal writer, R. Coquoz, with- 
out making any specific difference between the floating charge and the fleet 
mortgage. However, a clear distinction between the two concepts was 
made in September, 1947, by the American delegate, Mr. Stuart Tipton, 
at the Brussels Session of the ICAO Legal Committee: 
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It is a mortgage involving a fleet of aircraft in which each aircraft in 
the fleet is jointly liable for the entire mortgage debt. I should point 
out also that the feet mortgage principle is not what is called a floating 
charge because all of the aircraft in the fleet are identifiable and are 
identified on the record, and they remain under the mortgage. There 
is no shifting in and out of mortgage. (ICAO Doc. 4635, p. 95.) 


Chapter III deals with the liability of the air carrier and this is by far the 
most important and best-presented subject. The author analyzes the 
Warsaw Convention for the Unification of Certain Rules Relating to Inter- 
national Carriage by Air (1929), the 1955 Hague Protocol to that conven- 
tion and the Convention supplementary to the Warsaw Convention, signed 
at Guadalajara in 1961. He does so in a clear and useful manner, using as 
arguments the most important court decisions on the matter. Regrettably, 
the same attention to detail is not evident in his comments on the Montreal 
Agreement of May 4, 1966, which greatly affects the liability rules applicable 
to air carriers whose flights touch U.S. territory, to which the author devotes 
a mere four pages, in spite of its present-day importance with regard to inter- 
national air transport (pp. 212-216). There could also have been a more 
thorough study and comparative explanation as to the courts competent to 
take jurisdiction in cases involving the air carrier's liability under the Warsaw 
Convention, the Hague Protocol and the Guadalajara Convention. 

Chapter IV covers the liability resulting from flight over private property, 
in particular, the liability established by the Rome Convention on Damage 
Caused by Foreign Aircraft to Third Parties on the Surface (1952). The 
author would have done his readers a favor if he had examined the ad- 
vantages and disadvantages of including a regime of absolute liability in 
the Rome Convention. 

In spite of the uneven treatment of the various subjects analyzed in 
Droit Aérien—a pitfall which very few authors avoid because of the world- 
wide importance of the many subjects which have to be covered and the 
impact of a changing aeronautical technology which requires changes in the 
law-—all those interested in air law will be grateful to Dr. Litvine for a book 
which makes possible a better understanding of the complexities of inter- 
national air law, its application and its evolution. 

Nicoias MATEESCO MATTE 


International Law and Contemporary Commonwealth Issues. By Robert R. 
Wilson. Durham, N.C.: Duke University Press, 1971. pp. xii, 245. 
Bibliography. Index. $8.50. 


Fifteen years ago when J tried to impress a Radcliffe co-ed with the 
information that I was writing my graduate thesis on the then Federation 
of Rhodesia and Nyasaland, she asked: “What in?” “Law” I said. “Well, 
you'd better hurry up or youll be doing it for history,” she replied, either 
prophetically or sarcastically, I have forgotten which. 

Professor Wilson, in his new book on the Commonwealth and International 
Law, tempts the reader to somewhat the same question. Commonwealth? 
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For that matter: International Law? The title conjures up the halt support- 
ing the Jame. Nevertheless, Professor Wilson, through his past writings 
and his leadership of the Commonwealth Studies Center of Duke University, 
has a considerable intellectual commitment to the Commonwealth, not to 
mention international law in which he is a leading scholar. So, in a sense, 
do all men whose moral portfolio includes an investment in decolonization, 
multi-racialism, transnationalism, freedom of movement, and friendly, help- 
ful international bonds “lighter than air but stronger than iron.” 

All this the Commonwealth meant to be. But, alas, its reach so exceeded 
its grasp that ambition has given way to disillusion and indifference. This 
is bound to affect an otherwise important book: the suspicion that it is 
engaged in a cosmetic operation on a corpse. The learned discussion of 
state succession law, for example, does not reveal any agreed international 
legal practice, nor any agreed Commonwealth one. Trade and defense 
agreements, also studied, involve Commonwealth countries, to be sure, but 
rarely now with each other. On the contrary, Commonwealth diplomatic 
and legal practice is below ordinary standards. It is two Commonwealth 
African countries which encouraged the Biafrans by premature recognition 
in the hope of thereby subverting a fellow-Commonwealth country, Nigeria. 
And in the subcontinent, two Commonwealth countries, each allied to a 
non-Commonwealth super-Power, made bloody war on each other over the 
future of Bangla Desh, presumably without giving a serious thought to their 
Commonwealth ties. 

These events and others cannot be ignored by even the most ardent 
champions of the Commonwealth’s lost ideals. The question is whether 
to press on, as cheerfully as possible, in the hope that things will improve, 
or to confess failure. Pessimism is not a virtue in creative lawyers. Law, 
to a considerable extent, is itself an optimistic social artifact. For law to 
work, the public must believe in it. Professor Wilson is to be congratulated 
for the systematic creative optimism of this book. 

On the other hand, there are times when the author struggles too mightily 
to keep the institution alive by making destructive acts seem no more than 
confirmatory of the norm. Britain’s 1968 law denying to hundreds of 
thousands of its citizens of Asian origin, in Africa and elsewhere, the right 
to enter Britain, was nothing short of scandalous: a breach of faith and of 
prior legal commitment on which lives had been built. It is beyond for- 
giving; a final, irrevocable denial of the Commonwealth aspiration. It is just 
too rhetorical to treat this event, as Professor Wilson does, with the follow- 
ing comment: 


That states may impose limitations in these matters, not precluded by 
international law, would appear from state practice. Decisions by 
United States courts, for example, have upheld the legality of a con- 
siderable degree of state control over the movement of its own passport 
holders when such control has been found by the courts to be necessary 
for the protection of the country.* 


1 At p. 200. 
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On the contrary: it has already been established that denying U.S. entry 
to a U.S. citizen is unconstitutional, as are most political controls over pass- 
ports of citizens.? Surely, the Commonweatlh should not be shown to be 
alive at the cost of demonstrating that such practices conform to inter- 
national norms of legality. That is throwing out the baby and keeping the 
bathwater. 

Perhaps the final, important rôle of the Commonwealth was to smooth 
the way for decolonization during two postwar decades, by making it an 
orderly, step-by-step transition to complete independence, and to soften the 
blow to Britain’s ego by pretending that it was not losing an Empire but 
gaining the leadership of an association of sentiment. The process of divesti- 
ture and disenchantment may now culminate in Britain’s joining Europe, 
thereby declaring its own independence from a Commonwealth that has 
completed its last purpose. Institutions, like politicians, do their reputation 
no good by staying on into their dotage. 

| Tuomas M. FRANCK 


Russia and the Austrian State Treaty. A Case Study of Soviet Policy in 
` Europe. By Sven Allard. University Park and London: Pennsylvania 
State University Press, 1970. pp. 248. $7.95; T5 s. 6 d. 


This is a timely book for today, tomorrow and the day after, for it con- 
tains a brilliant and dispassionate analysis of how Soviet foreign policy is 
made and conducied, and a creative and light-shedding account of what 
prompted the Soviet Government to agree to restore Austria's sovereignty 
following seven years of incorporation as a province of Nazi Germany and 
ten years of Allied military occupation. 

The withdrawal of Soviet troops (the other occupiers also withdrew) 
after the signing of the long overdue Austria State Treaty in May, 1955, 
it should be pointed out, is all but unique in the history of Soviet foreign 
policy. When Julius Raab, the Chancellor of Austria, suggested to Mikoyan, 
who was on an official visit to Austria in 1958, the creation of a neutral 
Hungary along the lines of Austria, he replied through his Russian inter- 
preter: “Niemals. Oesterreich ist einmahlig.” * 

This case study by the scholarly Swedish diplomat who has spent a sub- 
stantial part of his professional career serving his government in Eastern 
European countries, is focused chiefly on Austria, where he served as ambas- 
sador eight years. It supports the view held by many Western scholars and 
others, that the Soviet Union’s approach to the conduct of foreign policy 
is “total” in character, that is, it comprehends political, economic, psycho- 
logical and military means of operation. The author reminds us that the 
Soviet Union, while vigilant in safeguarding its national interests, still 
pursues its permanent unaltered revolutionary goals. In the Soviet system, 


2 Cf. Kent v. Dulles, 357 U.S. 116, and see Leonard B. Boudin, “The Right to Travel” 
in The Rights of Americans, What They Are—What They Should Be (Norman Dorsen, 
ed., New York, Pantheon, 1970). 

» “Never, Austria is unique.” (Editor’s translation.) 
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foreign policy is not formulated in the Ministry of Foreign Affairs, but 
rather by the Communist Party’s Politburo. “The principles which the Party 
follows in questions of foreign policy form an organic part of the program 
of the Party, its strategy and tactics.” Allard explains that the frequent 
mention of “enigmas” of Soviet foreign policy stem from changing judgments 
of the general political situation by the Party leaders in Moscow. ‘These 
enigmas, he writes, are the expressions of the constant reappraisals in the 
Kremlin of the balance of forces between the two camps—Socialist and 
capitalist. 

The author, in what the reader will find is a stunning exposé of Soviet 
political behavior, has correlated the Politburo’s foreign policies with the 
Soviet negotiations on the Austrian State Treaty. He illuminates what it was 
that brought about a shift in the Politburo’s foreign policy which made 
possible the agreement on the Austrian State Treaty. 

Allard’s book is not merely one for historians and students of Soviet 
foreign policy but is particularly for those political leaders and diplomats 
who, if they are to deal with the Soviet Union intelligently, must understand 
its long- and short-term goals and how it operates to achieve them. 

Davip W. WAINHOUSE | 


Squall Ac:oss the Atlantic. American Civil War Prize Cases and Diplomacy. 
_ By Stuart L. Bernath. Berkeley and Los Angeles: University of California 
Press, 1970. pp. x, 229. Index. $6.50. 


The author demonstrates instances where uncompromising adherence to 
views of international law can amplify international disputes rather than 
further their settlement. That the zealous enforcement of a blockade of the 
Confederacy between 1861 and 1865 did not lead to a third Anglo-American 
war is a miracle that this engrossing little book reveals. British subjects, 
British ships, and British cargo suffered from American naval action as in 
no previous conflict. Men of passion and intelligence in both Hemispheres 
vainly called for war. How easily it could have been otherwise! And how 
easily might an injudicious surrender of a claim have hampered either the 
power of the American Presidency to wage war or have lead to an unac- 
ceptable precedent in a future conflict! In the 1860’s thoughtful British 
and American statesmen, judges and politicians were aware of the irony 
that Britain was asserting rights she had herself rejected during the 
Napoleonic wars and, in some future European conflict, might have to assert 
again, and that the United States was making demands of a kind violently 
opposed a half-century earlier. 

The miracle is partly explained by an understanding that the dispute over 
maritime rights during an armed conflict was not simply bipartite, and that 
uncertainty about the validity of legal claims existed in sufficient measure 
to temper hostile assertions. Within the American Government, the claims 
of Navy Secretary Welles, supported by the Attorney General, were modi- 
fied, if not resisted, by Secretary of State Seward and by President Lincoln. 
Within Great Britain the passions of profit-seeking shippers, supported by 
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Tory patriots and articulate journalists, were muffled by the far-sighted 
forbearance of the aristocrat leaders, Lords Palmerston and Russell in 


London, and Lord Lyons, the British Minister in Washington. Hawks and - 


doves coexisted on both sides of the Atlantic on these issues, which so often 
were brought to focus in courts. Perhaps herein is another explanation of 
the miracle: that an easily accessible forum for argurnent was available, and 
however committed the American judiciary was to a Union victory, the 
judgments of the Federal District Courts sitting in New York or Key West 
were reasoned and surprisingly clear, and only on a few occasions were 
the results of the American judiciary acts changed by the post-Civil-War 
Mixed Claims Commission. Both netions emerged stronger from the diplo- 
matic squall. The power of the American Presidency was enhanced by the 
Supreme Court's carefully written decision in the Prize Cases, and this and 
subsequent prize decisions allowed nearly maximum use of naval power 
against the Confederacy’s economy while minimizing the risks of British 
participation. These cases Dr. Bernath explains and clarifies. Particularly 
valuable is the author’s coverage of press and diplomatic comments upon 
these decisions, several of which developed sophisticated arguments useful 
in later World Wars, the doctrine of the continuous voyage for example. 

A reader might conclude, as I do, that the avoidance of war was as much 
luck as good diplomacy. How fortunate that Americans in the 1860's were 
usually unaware of the vigorous complaints of.the British press, and. how 


doubly fortunate that the British naval officers in the Caribbean were moré-.__ 


cautious than their American counterparts in asserting national rights. 
Excessive naval zeal was punished. At least one American naval com- 
mander was court-martialed and dismissed from the Navy for violating 
Spanish territorial waters, a controversial judgment, but it is an example 
demonstrating a willingness, when pressed, to admonish those pressing bel- 
ligerent demands to their utmost. Similarly a British warship commander 
was reprimanded for threatening to tre on the American flagship anchored 
in Bermuda waters. Clearer rules of international law did not emerge, al- 
though the issues over the right to blockade, to seize ships, and condemn 
cargo destined for and from an enemy were clarified and shown to be more 
complicated than pre-existing doctrine suggested. Absolute doctrines sup- 
porting freedom of the seas suffered, as such doctrines always will when 
doctrine threatens a nation’s deeply felt need to wage war. 

This is a fine book of interest to naval historians, Civil War buffs, and 
lawyers alike. 

| Gorpon B. BALDWIN 


Contemporary Conflicts Law in American Perspective. By David F. Cavers. 
Hague Academy of International Law, Recueil des Cours, Vol. 131 (IM, 
1970), pp. 75-308. Leiden: A. W. Sijthof, 1971. 


Public lectures commonly seek two inconsistent objectives and hence often 
fall between two stools. These objectives are (1) to instruct, to interest 
and perhaps even to entertain the audience, and (2) to produce a writing 
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that will advance knowledge of the field under discussion. Rarely will a 
good speech make a good writing and vice versa. This is because the re- 
quirements and the potentialities of the two methods of communication are 
not the same. A speech may well be the best means of communicating a 
basic theme. On the other hand, a speech is no place for details and fine 
distinctions, since these are not likely to be remembered and indeed may 
not even be comprehended. A speech should paint with a broad brush and, 
in order to retain the attention and remain in the memory of the audience, 
should have moments of drama and of humor. Also repetition, which is to 
be strictly eschewed in a writing, may be the best means of driving home 
essential points in a speech. A writing can be read, and if necessary 
re-read, at the readers own pace. In addition to a central theme, a writing 
is the place for details, for nice distinctions and for finespun argument. 
Also, a writing is the place for the development of relatively narrow points 
which might well not be understood and, in any event, would probably not 
be remembered if attempted to be made in a speech. Small wonder then 
that a public lecture based on a writing that is intended for publication runs 
the danger of being neither a good speech nor a good writing. Itis likely, 
among other things, to be too detailed for speech and too simplistic for 
a writing. One thing certainly is clear. Reading from a manuscript is per- 
haps the surest way of ruining what would otherwise be a good speech. And 
yet if one has a manuscript, and particularly if the manuscript is detailed 
and tightly argued, the temptation to read from it may be irresistible. 
What has been said above is believed to be particularly true of the lec- 
tures delivered at the Hague Academy of International Law. These lectures 
are designed to provide instruction in public and private international Jaw 
to a group of young men and women of many nationalities, of many lan- 
guages, and of widely different levels of knowledge and experience. This 
instructional purpose would best be served, it is thought, by relatively simple 
lectures that place emphasis upon matters which are basic to the subject, 
although in large part well known to persons expert in the field. But the 
manuscripts on which these lectures are based are printed in the Recueil des 
Cours with the result that each lecturer naturally feels obliged to say some- 
thing that will make interesting reading ard provide some contribution to 
legal scholarship. The urge is therefore strong to develop novel theories 
and to explore relatively undeveloped areas of the field. This urge is coun- 
teracted, however, by the need of giving lectures that will be both intelligible 
and instructive to a relatively uninformed audience. As a result of these con- 
flicting pressures, the lecturers will tend not to be as instructive as they 
otherwise might be. And the manuscripts will be unlikely to provide as 
great a contribution to scholarship as would be the case if the lecturer had 
not been inhibited by the requirement of serving the educational needs of 
his audience. A happier solution might be to divorce lectures and manu- 
scripts and to require each lecturer to talk to basic matters and also to 
provide articles, not necessarily related to the subject of his lectures, for 
publication in the Recueil des Cours. This suggestion, however, is quite 


S 


678 THE AMERICAN JOURNAL OF INTERNATIONAL Law  .[Vol. 66 


out of line with the practice of the Hague Academy and is not likely to be 
accepted, 

What has been said above is hardly descriptive of the ten lectures de- 
livered by Professor Cavers as the basic ccurse on private international law 
at the 1970 session of the Hague Academy. These lectures make a real 
contribution to legal scholarship. They contain a fine exposition of many 
of the more complex problems in American conflicts law and provide 
material on a variety of subjects that would otherwise have escaped the 
attention of all but the most diligent. These lectures, in short, will prove 
invaluable to a reader and particularly to one who already has a fair knowl- 
edge of the conflicts area. Whether they proved equally valuable to the 
students at the Hague Academy is perhaps another question. They are so 
tightly reasoned and contain discussion of so many fine points that it is dif- 
cult to believe they could be fully comprehended by a listener as opposed 
to a reader. Indeed, for a listener to carry away more than their general 
drift would require considerable quickness of mind and great powers of con- 
centration. In any event, readers of these lectures will be grateful that 
Professor Cavers did not permit the circumstances of their delivery to detract 
from their scholarly qualities. 

Space does not permit more than cursory discussion of the contents of 
these lectures, which pay primary attention to choice of law but also make 
mention of divorce, alimony and custody and of what are described as 
“new trends in judicial jurisdiction.” Professor Cavers introduces his dis- 
cussion of choice of law by stating what to him is a fundamental belief, that 
the choice should be between rules rather than between systems of law. 
In other words, the search should be for the rule which can most ap- 
proximately govern a particular issue rather than for a system of law to 
govern all issues in the case. Since the applicable law may shift with the 
issue, the question invariably arises as to the extent to which it is proper 
for a court to apply the rules of different states to govern different issues 
in a single case. Professor Cavers’ discussion of this problem is disappoint- 
ingly brief; in part perhaps because it has been explored so little in the 
cases. The problem is of immense importance, nevertheless, and badly in 
need of scholarly thought and guidance. 

Professor Cavers devotes two of his most fascinating chapters to choice 
of law in the torts area. Among other things, he investigates recent develop- 
ments in various countries of the world and concludes that deviations from 
the rule calling for application of the lex loci delicti are to be found almost 
everywhere. In the chapter on property, discussion is directed primarily to 
the most recent New York cases dealing with movables and the conclusion 
is reached that, even in this relatively static field, the day of jurisdiction- 
selecting choice-of-law rules is on the wane. Contracts and sales are the 
subject of the following chapter where it is noted that, in part because of 
the increasingly widespread adoption of uniform laws, there has been a 
marked decrease in the number of choice-of-law cases reaching the courts. 
The next chapter deals with the law governing marriage and divorce, and 
finally, in the last two chapters, there is discussion of the recognition of 
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foreign decrees of divorce, alimony and custody and of recent developments 
in judicial jurisdiction. 

Professor Cavers is probably the foremost authority on American conflicts 
of laws. What he has to say on this subject will always be of interest, and 
this is particularly true of the present lectures. 

Wus L. M. REESE 


Common Market and American Antitrust. Overlap and Conflict. Edited 
by James A. Rahl. New York, London and Toronto: McGraw-Hill Book 
Co., 1970. pp. xv, 476. Index. $32.50. 


This volume is a study in depth of the areas of conflict between the long- 
established, highly developed and “expansionist” U.S. antitrust system and 
the newer, less ambitious but nonetheless surprising, Common Market system 
for the control of restrictive business practices. It was sponsored by a 
Special Committee of the Association of the Bar of the City of New York, 
twelve of the practitioner members of which contributed their individual 
expertise to its planning and wrote six of its nine chapters, Largely re- 
sponsible for its excellence and the coherent treatment of a controversial 
and snarled subject matter was the editorial work of Professor James Rahl. 

The volume begins with a chapter by Professor Peter Hay, summarizing 
in fifty “action-packed” pages the historical development, the general and 
specific objectives and the operations of the Common Market, so as to place 
both the competition policy and the community law of the Common Market 
in proper perspective. The national laws of the Market’s six member 
countries had been exhaustively analyzed in three prior volumes sponsored 
by the same Special Committee and published under the editorship of 
Professor Harlan Blake. 

Professor Rahl contributes two important chapters, the first of which 
analyzes the extraterritorial scope of the United States and Common Market 
antitrust laws. The treatment of the U.S. law both updates and condenses 
in forty pages the subject dealt with in Kingman Brewster’s compendious 
Antitrust and American Business Abroad, published thirteen years ago under 
similar New York City Bar Association auspices. Rahl’s second chapter, 
equally admirable, plows new ground by analyzing the nature and extent 
of the conflict between American antitrust law and Common Market law. 
While horizontal territorial market allocation combinations have been the 
most frequent source of conflict in the past, the chapter also traces the 
potential for conflict between the American and European approaches to 
export cartels, corporate mergers, joint ventures and various types of dis- 
tribution and marketing restraints. In this last connection, the similarity 
between U.S. and Common Market law as to exclusive selling arrangements 
and the territorial confinement of dealers may produce an absence of conflict 
in those areas. 

A chapter by Lawrence Ebb supplies a detailed analysis of how the 
Common Market has treated the problems of “parallel patents,” an issue 
that goes to its constitutional underpinnings under the Rome Treaty as well 
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as its competition policy—the right of national licensees under a patent 
license agreement to prevent unlicensed importation of the patented article 
into their reserved national territories. Mr. Ebb deals with the decision of 
the European Court of Justice in the Parke, Davis case, allowing this right 
to the licensee where the product was imported from a country not granting 
patents on the product (in this case Italy allowed no patents on drugs). 
His view that the right to bar importation would not be upheld where the 
patented article came from a country granting a counterpart patent (e.g. 
Holland )—a view concurred in by the reviewer but opposed by the leading 
German commentator in the field, Arved Deringer—seems to have been 
vindicated by the recent decision of the European Court in the Sirena case. 

An illuminating chapter on the Swiss Watch antitrust case, authored by 
G. Winthrop Haight, has the merit of remiading us that the legal conflicts 
between countries are deeply rooted in dive-gent national interests and con- 
ceptions of economic and social policy. Mr. Haight gives us in detail 
information not to be found in the opinicns of the Federal judges who 
decided that the Sherman Act was violated and that Swiss firms (including 
two purely Swiss trade associations) were properly subject to the jurisdic- 
tion of the U.S. courts. Haight covers the complicated structure of the Swiss 
and U.S. watch industries, the Swiss interest in protecting a system of 
numerous small and medium-sized produce-s of watches and watch parts, 
the ambivalent relationship of the Swiss Government to the industry Col- 
lective Conventions that were at the heart of the antitrust violation, and 
the adverse impact of this largely foreigr-centered combination on the 
U.S. watch industry and U.S. consumer. 

For the specialist in public international law, Carlyle Maw contributes 
an exhaustive analysis of the principles of irternational law underlying the 
jurisdiction of national sovereigns to regulace the conduct of international 
trade. Mr. Maw accepts and excellently delineates the conventional “ter- 
ritorial,” “objective territorial,” “nationality,” “protective,” “universality” and 
“passive personality” principles of jurisdiction. However, he balks at the 
idea of what he calls jurisdiction based on “territorial effects”—acts taking 
place entirely outside a country having substential effects within the country 
—the principle established in U.S. municipal ‘aw by Judge Learned Hand in 
the Alcoa case of 1945 and set forth as the “objective territorial” principle 
in Section 18 of the American Law Institute’s Restatement (Second) of the 
Foreign Relations Law of the United States. As noted in this chapter, 
the “effects” principle is followed by Germeny, the Common Market and 
other European countries, but there are dissenters in the United States 
and the rule has been widely criticized by foreign jurists in its application 
to foreign (non-U.S.) corporations. 

This reviewer (who also collaborated on the book) feels, like Professor 
Hug of Zurich, that customary international law does not preclude national 
courts from following the “effects” principle, even where, as in the Swiss 
Watch case, the application of the principle leads to international tensions. 
(Incidentally, since the volume was published, the “effects” principle has 
been applied, without diplomatic protest and with the consent of the com- 
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panies involved, to bring about the divestiture of U.S. assets owned by two 
Swiss companies—Ciba and Geigy—which had merged in Switzerland. ) 
But, for the reviewer as for Kingman Brewster, the overriding practical 
consideration is the failure of customary international law to cope with the 
problems. The customary international law in this area is a distillation from 
cases involving jurisdiction over British vessels during the troubled time of 
the Napoleonic Wars (see Chief Justice Marshall’s opinion in the Schooner 
Exchange case); Turkey’s authority to bring criminal proceedings against 
the officer of a French ship that had, with loss of life, sunk a Turkish ship 
on the high seas (see the Permanent Court of International Justice decision 
in the Lotus case); the speculation of jurists as to criminal liability for shots 
fired across a border and killing a national or defamatory remarks printed 
in a foreign newspaper, etc. As such, it is an ineffectual and functionally 
irrelevant instrument for resolving the international trade disputes for which 
it supplies the legal articulation and forensic ammunition. 

An important contribution of this volume is its chapter presenting, for 
the first time to the reviewers knowledge, the procedures, conflicts and 
problems relating to extraterritorial discovery orders and judgments and 
the assertion by the U.S. courts and the Commission of the Common 
Market of jurisdiction over foreign defendants in antitrust proceedings. 

The last two chapters of the book are dedicated to the efforts made, at 
the multinational and binational level, to develop mechanisms for the resolu- 
tion or mitigation of international antitrust disputes. Because it has been 
voluminously documented elsewhere, the book does not discuss the only 
currently successful mechanism in this area~the Common Market estab- 
lished by the Rome Treaty of 1957, which has a supranational framework 
for attacking anti-competitive conditions in international trade, However, 
brief attention is given to the League of Nations activity in this area and 
the history of other attempts by international organizations to achieve 
similar results. 

The last chapter summarizes various existing and proposed arrangements 
for international consultation, notification and co-operation, such as the 
currently operative Committee of Experts on Restrictive Business Practices 
of the Organization for European Co-operation and Development and the 
largely inoperative restrictive business practices consultation clauses in 
treaties of friendship, commerce and navigation which the United States 
has with many foreign countries. The Committee of Experts, which meets 
two or three times a year, has served to infuse into the myopic pursuit of 
national antitrust enforcement policies some appreciation of the international 
repercussions of such policies, and may have the long-term effect of pro- 
ducing a more even application of antitrust measures among different 
nations. 

The volume follows the rigorous, well-documented and footnote-studded 
format of the law review article. It should be in the library of lawyers 
involved in international trade matters. It is also useful to any scholar who 
desires to probe in detail how international law and organization can cope 
with international disputes. Despite its technical nature, the volume might 
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arouse the interest of the reflective international businessman who, in the 
somewhat exaggerated metaphor of a Canadian Minister of Justice concerned 
over the extraterritorial impact of the U.S. Canadian Electronic Patents 
antitrust case, finds himself “stretched and shackled, as it were, over the 
international boundary, with Washington putting lighted splinters under 
his toenails and Ottawa tearing off his fingernails.” 

SIGMUND TIMBERG 


Joint International Business Ventures in Developing Countries. Case 
Studies and Analysis of Recent Trends. By Wolfgang G. Friedmann 
and Jean-Pierre Béguin. With the collaboration of James Peterson and 
Alain Pellet. New York and London: Columbia University Press, 1971. 
pp. xiii, 448. Appendix (General Bibliography). Index. $15.00. 


Professor Friedmann again ventures jointly to explore joint ventures, this 
time with a different collaborator. Their investment in scholarship will 
profit all students of international business. The book enlarges upon the 
useful case studies set forth in Friedmann and Kalmanoff (eds.), Joint Inter- 
national Business Ventures (1961). A few chapters revise and amplify 
studies in the earlier work. But most descriptions are new and, in general, 
more detailed than those in the predecessor volume. Two special studies 
depart from the format of analyses of particular cases. One addresses the 
problem of control, while the other describes Indian policies towards foreign 
participation. 

The authors achieve a representative sampling. Their 16 case studies 
reach areas as diverse in their conditions for receiving foreign capital as 
Chile, Hong Kong, Iran and Ghana. And the investments range from beer 
brewing to powdered milk, from drugs to textiles, from copper mining to 
iron ore. Among the studies appear private investor-host government ar- 
rangements, straight equity investments, complex bilateral contracts, and 
intricate financial structures (as those in the LAMCO project in Liberia) 
involving multinational consortiums. The variety of forms assumed by 
these international joint ventures vividly instructs how necessity breeds in- 
vention in legal-economic life. The ingenuity of several arrangements—such 
as reinvestment provisions for proceeds of the sale of a telephone utility to 
Brazil—evidences the political and business imagination of investors and 
their host governments. 

The point is that such joint ventures are becoming the “predominant form 
of foreign investment in developing countries” (p. vi). The authors note 
that during the last decade many foreign investors shed their reluctance to 
share equity ownership and management with private or public entities of 
the host country. There are few dogmatic holdouts (GM, Ford). Most 
accept this “fact of life.” Acceptance is indeed easy to understand if the 
alternatives are perceived to be exclusion or nationalization. More and 
more, the sharing of equity is a condition to new investment imposed by the 
developing countries, 

The Chilean experience with the copper companies warns us that joint 
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ventures may but postpone rather than avert the severe decree. The 
authors speculate that Kennecott’s 1964 agreement with the Frei Govern- 
ment, reducing its ownership in the El Teniente operation to 49%, might 
insulate it (p. 27) “from the kind of pressure that five years later was 
exerted upon Anaconda” (which in 1969 was obliged to agree to sell all 
its interest to the government by 1981). Footnoting the recent arrival of 
the Allende Government, the authors do recognize (p. 96) that the “[plolit- 
ical risks in Chile, however, seem . . . substantial.” The joint venture may 
offer a framework for interest accommodation that meets valid objectives of 
the participants, But it offers no insurance against political circumstances 
encouraging a host government to reason that if 100% foreign ownership 
is intolerable, why not so for 49%—or 20%? 

Herein the reader feels a limitation of the book. It is richly endowed 
with facts, communicating basic legal-financial-structural information about 
the ventures explored. Surely that information will aid the student of inter- 
national investments as well as the businessman or lawyer planning a new 
venture. Such readers will learn of provisions for common or preferred 
share ownership, for taxes and repatriation, for management and technical 
aid. But our view of these ventures remains a formal one. Their political 
and business reality, their evolution and trials, escape the recitation of legal 
and financial measurements. These are anatomical studies, emphasizing the 
bone structures rather than life styles of their subjects. 

Perhaps inevitably in a work of this size and comparative scope, we also 
perceive but dimly in each setting the forces and their convergence out of 
which a particular form of joint venture evolved. Each arrangement may 
be shaped by factors as diverse as the strains in an historical relationship, 
present trust or distrust, the global patterns of accommodation in a given 
industry, the press of a passionate nationalism, or the developmental impera- 
tives felt by a host government. What this book offers, in addition to the 
few chapters presenting more general considerations, is, then, a valuable 
and well-organized catalogue of possible designs of joint ventures, as well 
as occasional insights into the types of problems which they may resolve 
or breed. 


Henry J. STEINER 


Internationale Unternehmen im Deutschen Gesellschafisrecht. By Hans- 


Georg Koppensteiner. Frankfurt a.M.: Athenäum Verlag, 1971. pp. 366. 
DM. 58. 


International corporate complexes touch significantly upon Germany in 
several different ways: (1) foreign corporations, most conspicuously giant 
American enterprises, have establishments in Germany; (2) German con- 
cerns have affiliates abroad; and (3) German corporations are involved in 
co-ordinate partnership arrangements with foreign firms. These problems 
stand on a different footing as to relationships within the European Eco- 
nomic Community, which is starting to develop supranational norms for 
them, and as to those outside. While the German literature has not dupli- 
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cated the French and Canadian level of excitement about the “American 
challenge” of the multinational enterprise, it has been steadily developing 
both on the economic and the legal side. Much of this production has come 
from the institutes at Frankfurt and Georgetown Universities led by Pro- 
fessor Kronstein and from his students and, in turn, their students like 
Dr. Koppensteiner. 

It is important early to stress what this book is (and is not) about. It is 
about German corporation law and its applicability to international opera- 
tions and it is not about multinational enterprises as such. The author 
recognized the need for the broader treatment (and indeed includes exten- 
sive factual background on the multinational enterprise) but concluded that 
the present study was a necessary first step and all that he could undertake 
at the time (pp. 28-29). As a result, the book is about corporation law, 
understood in much the same sense as American lawyers would understand 
it. Consequently its emphasis is on the protection of shareholders and credi- 
tors of corporations and, to some degree, of German workers authorized 
by corporation law to participate in the election of members of supervisory 
councils. It is not about such public policy elements as taxation and anti- 
trust, although such considerations enter on the margins. 

Domestically, German law has long had to cope with intricate joinings of 
corporations by complete or partial and sometimes even circular stockhold- 
ings, by poolings of interest and other contracts. They might remind an 
American lawyer of the multi-layer structures once created by the Van 
Sweringens and Insulls. The work of professors and legislators has pro- 
duced a body of logically consistent rules termed “Konzernrecht,” while 
American law has, after some early authors’ attempts at comprehensive 
coverage,” been content to deal with these matters ad hoc. American courts 
dispose of these issues primarily by attempting to judge in particular cases 
whether the controlling shareholder and its agents have given “fair” treat- 
ment to the minority shareholders in the subsidiary. Under American con- 
flicts rules, if the subsidiary (e.g., International Railways of Central America) 
is organized in the United States, the conduct of the majority shareholder 
(e.g., United Fruit) can be tested by American standards even if the con- 
duct all takes place abroad.? If, as is more commonly the case, the sub- 
sidiary operating abroad is organized under foreign law, that law governs 
minority rights.+ 

German law relies more heavily on contracts in which the subsidiary is 
in effect integrated into the parent, which has the right to run it as a mere 
department of the enterprise but agrees in various ways to hold the sub- 


1 E.g., Servan-Schreiber, The American Challenge (1968); Torem and Craig, “De- 
velopments in the Control of Foreign Investment in France,’ 70 Mich. Law Rev. 285, 
313 (1971), note that American investment in Germany is in fact twice that in France. 

2 See, e.g., Noyes, Intercorporate Relationships (1902). 

3 Ripley v. International Railways of Central America, 8 N.Y. 2d 430, 171 N.E.2d 
443, 209 N.Y.S.2d 289 (1960); Sinclair Oil Corp. v. Levien, 280 At.2d 717 (Del. Sup. 
Ct, 1971). 

4 Hausman v. Buckley, 299 F.2d 696 (2d Cir., 1962), cert. denied, 369 U.S. 885 
(1962). 
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sidiary harmless against losses from failure to take its interests into account 
in such operations.’ Shareholders dissenting from adoption of such a con- 
tract may elect to be paid the value of their holdings or to receive a 
guaranteed dividend. There is considerable pressure to adopt such arrange- 
ments, since the parent corporation is otherwise exposed to extensive report- 
ing requirements as to all inter-corporate dealings and to liability to com- 
pensate the subsidiary for all losses resulting from the parent’s policies. The 
author concludes that on balance such agreements seem permissible under 
German law even when a non-German corporation is a party thereto (p. 245). 
He notes that several major foreign firms, including Texaco, have signed 
such agreements (pp. 91, 300). One wishes for more information as to 
which system is more effective in protecting minority rights. Problems of a 
public policy character arise from such contracts, since the foreign corpora- 
tion’s directives to its German subsidiary may reflect national policies more 
than corporate ones; ie., compelling the German subsidiary to declare 
dividends required by the U.S. Foreign Direct Investment Regulations or 
to refuse to deal with countries embargoed by the United States, as in the 
well-known French Fruehauf case. 

Other questions involving international groupings arise when there is a 
question of a merger between a corporation of one country and that of an- 
other. The author argues that such mergers ought to be permissible under 
German law (pp. 255-266), pointing out that interstate mergers are per- 
missible in all but one of the United States, but not noting that mergers 
with alien corporations are not usually provided for. There are also issues 
of the inclusion of foreign subsidiaries in the parent’s financial statements, 
something which German law does not require but which our rules generally 
encourage. ‘These issues have repercussions in public policy beyond the 
questions of shareholder rights. Finally, the author deals with horizontal 
partnership arrangements, such as that between Agfa and Gevaert, which 
substitute for complete mergers where tax and patriotic factors prevent such 
amove. These have few, if any, counterparts in American practice. 

This carefully researched, rigorously organized and analytical book de- 
serves consideration by those who are seriously interested in the develop- 
ment of a coherent body of law dealing with multinational enterprises. 
They will find the author clear in his conclusions and his reasoning, although 
they may well have difficulty with the specialized terminology and concepts 
of German domestic corporation law which the author seeks to apply to 
international arrangements. 

DetLev F. VAGTS 


5 For an American explanation of these rules, see Haskell, “New West German Law 
of ‘Related Business Units,” 24 Business Lawver 421 (1969). 

8 Described in Craig, “Application of the Trading with the Enemy Act to Foreign 
Corporations Owned by Americans: Reflections on Fruehauf v. Massardy,” 83 Harv. 
Law Rev, 579 (1970). 


BRIEFER NOTICES 


The United Nations and Decolonization: The Role of Afro-Asia. By 
Yassin El-Ayouty. (The Hague: Martinus Nijhoff, 1971. pp. xxix, 286. 
Index. Gld. 47.70.) In this study of the evolution ož the rôle of the United 
Nations in relation to colonialism, Professor El-Aycouty, of St. Johns Uni- 
versity, New York, has presented a detailed account of the transition from 
the League of Nations’ essential indifference to the colonial problem, to the 
carefully safeguarded concern with it of Caapter XI of the Charter, on to 
full-scale repudiation of colonialism in the General Assembly's Declaration 
on the Granting of Independence, unanimously adopted in 1960. He has 
adopted as the major focus of his attention the drafting of the Charter’s 
provisions as to non-self-governing territories and the more important of the 
multitude of subsequent U.N. resolutions dealing with them. ‘This was 
a process in which the Afro-Asian states took an increasingly significant part 
as their numbers multiplied and as their dr-ve to force the colonial Powers 
to accept international supervision and then to grant independence picked 
up momentum. 

The issue which confronted the Afro-Asians and their allies in attempting 
to enlist the United Nations as a major instrumentality in the campaign for 
speedy and all-embracing decolonization concentrated prior to 1960 on 
securing a broad interpretation of Chapter XI, effectively equating it with 
Chapters XII and XIII, which had the net effect of narrowing the freedom 
of decision of the colonial authorities and constantly broadening the powers 
of the United Nations in the colonial sphere. The long and repeated argu- 
ments over such questions as the Committee on Information, the right to 
call for political information, and the determination as to which territories 
were non-self-governing all tended to be won by the anti-colonial forces. 
Furthermore, although the colonial Powers continued to object, the proposi- 
tion that self-government could be properly equated only with independence 
came to wider and wider acceptance. 

It is the authors well-justified conclusion that after 1960 “The delicate 
and legalistic balance of Chapter XI had become irrelevant” (p. 201) 
through a series of political interpretations of the Charter which brought 
about the internationalization of the colonial issue toward which the Afro- 
Asian bloc had consistently worked. All aspects of the relation of the 
United Nations to decolonization had been revolutionized; but it also re- 
mains the fact that the colonial Powers have refused to bow to the over- 
riding jurisdiction which the U.N. majority has asserted. 

The author has appended a useful listing of the 61 trust and non-self- 
governing territories which had achieved independence through 1965, giving 
major dates and brief identifying statistics ard remarks about each. 

Rupert EMERSON 


L'Afrique en Droit International. By Romain Yakemtchouk. (Paris: 
Librairie Générale de Droit et de Jurisprudence, R. Pichon et R. Durand- 
Auzias, 1971. pp. ix, 319. Index.) This is -he latest volume in a series of 
monographs on selected topics of international law (Bibliothèque de Droit 
International), under the direction of Professor Charles Rousseau of Paris. 
It is a timely, solid addition to the burgeoninz literature on African nations. 
There has now been a decade and more of experience and participation by 
independent African states in the international community. That is the 
basis for this pioneering start at evaluating the interaction between their 
ideas and practice and those of the “establishment” in that community in 
the development of international law. The author uses a comparative 
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approach, drawing on an impressive variety of problem situations to illus- 
trate the dominant trends or interpretations of international law reflected 
in the behavior of African countries. His objective, professional analysis 
of these materials is a sobering corrective to some of the more exuberant, 
less seasoned writings on contemporary Africa which the freshness of the 
subject matter and its human appeal have tended to inspire among publicists. 

The author is a professor at Lovanium University at Kinshasa (Zaire). 
In presenting his materials he reaches back into history, tracing the conti- 
nuities as well as the deviations between practices of the colonial period 
and those of the brief independence era. Among the topics examined are: 
recognition of governments and of states; frontier questions; war, peace 
and civil conflicts; maritime relations and the international interests in 
certain rivers and waterways; and international trade and labor relations. 
There are concluding chapters on African regionalism and on the African 
presence in the United Nations. 

One will not find substantia] legal materials or commentary on the South 
African or Rhodesian problems, except for brief references to Southwest 
Africa (Namibia) in the first part of the book. Professor Yakemtchouk 
seems disposed to leave that battleground to other writers, at least for the 
time being. 

Pamm A. MANGANO 


The Status of Military Forces under Current International Law. By 
Serge Lazareff. (Leiden: A. W. Sijthoff, 1971. pp. xv, 458. Indexes. 
Bibliography. Fl. 58.) The postwar status of forces agreements (SOFA) 
have sizably intruded their “law” into the heart of the traditional notions 
of international law, i.¢., into the “fundamental” principle that reflects the 
overriding and exclusive competence and jurisdiction of the sovereign state 
over all events, persons and things within its territorial limits. 

The interest of states in their territorial integrity finds its greatest force 
when security concerns are involved, and especially when states seek to 
protect their territories from armed attack. These concerns have most 
often been identified in terms of independent actions—self-help, self- 
defense, self-determination and even self-preservation. But the period 
following the second World War brought these interests into a differing 
frame of reference. Technology, advancing the sophistication, destructive 
power and especially the extravagant cost of weapons systems, coupled 
with the advancing sophistication needed in their use has compelled a new 
attitude amongst friendly states toward protecting themselves. 

The primary outcome of these developments was that dependent relation- 
ships have come into being, arising from the differences in technological 
capabilities, and mutually interdependent relationships have appeared, 
arising from the needs of each to respect the underlying autonomy of one 
another, yet to share, in the exercise of that autonomy, their decisions over 
security concerns. These developments have led to the deployment of 
troops and weapons systems, to the joint establishment of training programs 
and to war exercises all upon another’s territories in peacetime. 

Lazareff in this excellent study shows that the SOFA provide a unique 
opportunity to examine these new developments in terms of international 
law. His book traces the growing acceptance of the interdependencies 
mentioned above, and their impact upon the relations of friendly states; 
amongst these: the demands made for a continuous, even a multi-state 
decision-making process, calling in turn for effective and shared procedures 
and structure to enable their concurrent interests in jurisdiction and com- 
petence to unfold, with means to reconcile differences when they compete 
and to afford effective accommodation and settlement of disagreements. 
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Perhaps, unhappily, they may suggest that conflict is also a continuous, 
on-going process. 

The areas in which this process most insistently comes into play appear 
in the critical provisions of the NATO Status of Forces Agreement: the 
articles concerned with criminal jurisdicticn, the settlement of claims, and 
the provision calling for consultation and hence for effective means and 
procedures for implementation. Lazareff enlightens us as to each of these. 
He provides an introduction to a true laboratory of the legal process, where 
we can follow in intimate detail how treaties gain their content and effec- 
tiveness and display a concrete manifestation of legal obligations in a vital 
legal process directly concerned with a developing legal order. The inter- 
play of municipal legal order and the world legal order is clearly brought 
out, 

Predictions of the outcomes of public ozder processes such as these, or 
their analogies to other inter-state relationships that may depend too closely 
upon distinguishable facts are not yet possible, but the trends, already dis- 
cernible in this text, suggest an on-going process, short of federation, in 
which sovereign states are becoming accustomed to sharing fundamental 
decisions in the exercise of their sovereign power. 

Harry H. ALMOND, Jr. 


Die Feindstaatenartikel und das Problem des Gewaltverzichts der Sowjet- 
union im Vertrag vom 12. 8. 1970. By Dietrich Frenzke, Jens Hacker and 
Alexander Uschakow. (Berlin: Berlin Verlag, 1971. pp. 184. Appendix. 
Indexes. DM. 20.) Articles 53 and 107 of the United Nations Charter 
continue to concern both the Germans and Soviets. The central question 
discussed by the authors is: Do certain states continue to have a special 
right to intervene in ex-enemy states if these renew their aggressive 
policies? The work is a joint effort of Dietrich Frenzke, Jens Hacker and 
Alexander Uschakow, each of whom undertakes to investigate a narrow 
range of questions stemming from or integrally related to the core concern. 
Who can still be defined as an ex-enemy? I.e., What actions, by whom, 
remove a state from the legally exceptional status? Who, an individual 
state or a particular group of states—the Great Powers—may initiate action 
and what kind of action? 

Although the title of the book suggests that the Soviet-German Treaty 
of August 12, 1970, will be central, actually it receives little attention. 
The conclusion of the authors is that the treaty did not—as was hoped— 
represent any change in the official Soviet position that Articles 53 and 107 
are still valid between the U.S.S.R. and West Germany, 

The authors investigate the various treaties and official statements of the 
concerned governments: the Federal Republic and Democratic Republic 
of Germany, the Soviet Union and other Fast European states as well as 
publications of legal scholars. Not only do they find fundamental differ- 
ences of opinion and interpretation between West Germans and Easterners 
but also among the Eastern scholars and officials themselves. In citing 
sources from the “West” the authors rely almost completely on Hannes C. 
Schneider, so that the reader gets the impression that there is only one 
West German viewpoint and interpretation. 

Included in the final section at the end of the book are a number of 
helpful documents. 

ALEXINE ATHERTON 


The Law in Political Integration. The Evolution and Integrative Impli- 
cations of Regional Legal Processes in the European Community. By 
Stuart A. Scheingold. Foreword by Ernst B. Haas. (Cambridge, Mass.: 
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Harvard University Press, 1971. pp. xii, 63.) Stuart Scheingold has written 
a new monograph on the law of the European Community, which has 
been published as an Occasional Paper in International Affairs under the 
auspices of Harvard University’s Center for International Affairs. 

Following Scheingold’s The Rule of Law in European Integration (1965), 
Hay’s, Federalism and Supranational Integration (1966), Axline’s European 
Community Law and Organizational Development (1968), and Green’s 
Political Integration by Jurisprudence (1969), one might well wonder 
about the necessity and utility of yet another American treatise on European 
Community Law. This book, however, builds on and goes beyond the 
previous works cited by investigating in greater detail and with novel 
data the rôle of community legal processes in the political integration of 
the European system. 

Skeptical of the degree to which the Court of Justice of the European 
Community can play a rôle as a federalizer in the integrative process, 
Scheingold reviews the manner in which the Court has asserted federal 
prerogatives and assesses the rôle of the Court in the policy-making process. 
He then proposes an alternative consensual approach suggesting that the 
Community legal system is enlisting national judges, mobilizing an im- 
portant elite group and involving varied individuals and business interests 
in Community processes. 

As a federalizing force the Court of Justice is found to play only a mar- 
ginal réle in policy-making, principally as a validator of decisions by the 
Community executive. And it has fulfilled this rôle mainly in cases involv- 
ing interlocutory decisions under Article 177 of the E.E.C. Treaty. 

Scheingold looks beyond this rôle to examine the Community legal process 
as an important factor in promoting socialization and interpenetration 
(creation of favorable attitudes toward the Community by participation). 
This is done by examining the litigation under Community law before 
national tribunals, and by interviewing fifty-nine attorneys throughout the 
Community who had been involved in litigation before the Court of Justice. 

The author concludes that Article 177 is not being loyally applied by 
national tribunals, and that attorneys are somewhat dissatisfied with the 
Community legal system. ‘These conclusions, however, are neither sur- 
prising nor discouraging, for they can be seen as necessary and useful 
conditions for growth and flexibility in a nascent Community legal system. 
Scheingold recognizes the inconclusiveness of his data, and correctly asserts 
that this research should be considered as a pilot study. It should provide, 
however, stimulation and direction for any scholar wishing to understand 
more clearly the rôle of the Community legal system in the process of 


political integration. 
W. ANDREW AXLINE 


Narodziny Nowozytnej Dyplomacji [The Birth of Modern Diplomacy]. 
By Stanislaw Edward Nahlik. (Wroclaw: Zaklad Naukowy Imienia Osso- 
linskich, 1971. pp. 286. Index.) The title of this richly illustrated mono- 
graph indicates the nature of the work. Professor S. E. Nahlik (Cracow 
University) has painstakingly compiled the existing knowledge of develop- 
ment of theory and practice since the 15th century up to and including 
the Congress of Vienna. The bibliography of sources which the author 
used in his research includes American, Austrian, British, Belgian, Czech, 
Dutch, French, German, Italian, Polish, Russian (including Soviet), Span- 
ish, Swedish, Swiss and Yugoslav publications. It numbers over eleven 
small-print pages. This wide use of sources has allowed him to describe 
and analyze the development of theory and practice in the whole of 
Europe, including its Eastern part. 
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Being a Pole, he traces the development of Polish practice and theory 
along with that of Western Europe. The Polish contribution was significant 
in the 16th century when, among others, Krzysztof Warszewicki published 
his De Legato et Legatione, reprinted several times in Western Europe 
and mentioned often in the following centuries (for instance, by Bynker- 
shoek, Mattingly and Wildner). The author duly notes the peculiarities 
of the Russian (prior to Peter the Great’s time) and Ottoman practices. 

Professor Nahlik acknowledges, like other authors, the initial Italian and, 
since the Peace of Westphalia, the French influences during that formative 
period. Having studied the pertinent but as yet unpublished records of 
the Congress of Vienna, related to the famous Protocol on Diplomatic 
Precedence, he concludes that the negotiations on this subject were initiated 
by Talleyrand, who was, together with his colleague, La Tour du Pin, the 
author of that Protocol. 

The monograph covers all the aspects of diplomatic law and usages: 
the right of legation, the appearance of permanent embassies, the rights 
and duties of ambassadors, diplomatic privileges and immunities, etc. 

The reader of this book cannot help but be impressed by the skillful 
and scholarly manner of analyzing the abundant research materials. This 
is not an unusual feature of contemporary Polish historical writings, which 
often deserve foreign attention as valuable contributions to knowledge. 
This valuable monograph deserves to be translated into the main West 
European languages. The short French résumé, printed at the end of the 
book, offers only an idea of what the book is about. 

W. W. Kutsxr 


The OAS in Transition. By M. Margaret Ball. (Durham, N.C.: Duke 
University Press, 1969. pp. xxii, 721. Bibliography and Index. $19.50.) 
Although the 1967 Protocol of Buenos Aires revising the Bogota Charter 
did not enter into force until February, 1970, more than a year after 
Professor Ball’s book was published, nevertheless, this work is the most 
complete, up-to-date and authoritative source on all aspects of the inter- 
American system. It includes a thorough analysis of the structure of the 
Organization of American States both under the original Charter and as it 
was amended. It also deals with the myriad of specialized organizations 
and relatively independent agencies such as the Inter-American Develop- 
ment Bank. Each of the principal organs is described both in terms of its 
historical functions and its transition to a “new dynamism.” 

Students of regional organization, especially those concerned with con- 
flict control, will find the second half of the book most informative. Al- 
though the activities of peaceful settlement and Hemispheric defense have 
only come into their own since the Rio Treaty of 1947 and subsequent 
Meetings of Consultation, Professcr Ball gives an exhaustive account of 
all the inter-American peace instruments, beginning with the Treaty of 
Arbitration for Pecuniary Claims (1902), inspired by the Drago doctrine. 

The detail is most enlightening and useful with respect to recent crisis 
management, such as the Dominican uprising of 1965 and subsequent land- 
ing of U.S. troops. The Tenth Meeting of Consultation was convened 
under Article 39 of the O.A.S. Charter, although the author points out 
that most Latin Americans considered it an outright case of unwarranted 
military intervention that should have been handled under the Rio Treaty. 
She also takes note of the Council action calling for a cease-fire and the 
establishment of a neutral zone as operating without specific Charter 
authority but “simply doing what it felt must be done without regard to 
legal niceties.” 

In the analysis of the O.A.S. activities in economic and social co-operation, 
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the author admits that she has dealt with so many disparate efforts that 
full justice cannot be done to any of them. This self-criticism is especially 
apt with respect to the Alliance for Progress, which is described in terms 
of the historic objectives of the Charter of Punta del Este of 1961 rather 
than its subsequent performance. The final chapter on the O.A.S. in transi- 
tion gives an overview of the past without unequivocally pronouncing on 
the future. In fact, the book is a superb summary of the volumes of docu- 
ments perused, yet it fails to comment on the Organization from the per- 
spective of those who would judge its effectiveness “upon the subjects 
to which it confines its interposition.” 
Wiut1aAM S. BARNES 


Atomic Safeguards: A Study in International Verification. By Allan 
McKnight. (New York: United Nations Institute for Training and Re- 
search, 1971. pp. xxii, 301. Index. $6.50.) This study, commissioned 
by UNITAR, examines the safeguards system of the International Atomic 
Energy Agency (IAEA) as a particular example of a system for the inter- 
national verification of treaty obligations. The Non-Proliferation Treaty 
(NPT), concluded in 1968 and entered into force in 1970, requires non- 
nuclear-weapon parties to accept IAEA safeguards on all their peaceful 
nuclear activities, and all parties to require safeguards on their nuclear 
exports. The author, Allan McKnight, writes with authority, since he 
was Inspector General of the IAEA from 1964 to 1968, a crucial period in 
the development of IAEA safeguards. He also writes in a readable style. 

The study is divided into two major parts. The first traces the political 
development of IAEA safeguards from the atomic bomb drops and the 
United Nations Atomic Energy Commission, through Eisenhowers “Atoms 
for Peace” proposal and the creation of the LAEA, up to the conclusion of 
the NPT. The material in this part of the study is a useful summary. New 
material is contained in a chapter which reveals the internal workings 
of the IAEA Board of Governors. The second part of the study focuses 
on the administration of safeguards. The personal insights which are 
interspersed in the descriptive material are especially illuminating. 

The shortcoming of the study is that the author does not evaluate 
the IAEA safeguards system in terms of the problem it is intended to deal 
with. As a result of the rapid growth of civilian nuclear industries in 
many countries, hundreds of thousands of kilograms of fissionable materials 
will be produced by 1980, and millions of kilograms by 2000. Only a few 
kilograms of that material will be sufficient for an explosive which could 
destroy a medium-sized city. The author avoids the central question of 
whether IAEA/NPT safeguards will provide the international community 
with adequate assurance against the manifold possibilities of diversion of 
fissionable materials from civilian industries to coercive or terrorist purposes. 

It should also be noted that, since the study was completed, the IAEA 
safeguards system has been substantially modified for purposes of verifica- 
tion of obligations assumed by parties under the NPT. Nevertheless, the 
book will be useful both for readers wishing background information on 
TAEA safeguards as such and for those generally concerned with verification 
of treaty obligations. 

| Mason WIiLLRICH 


West German Reparations to Israel. By Nicholas Balabkins. (New 
Brunswick, N. J.: Rutgers University Press, 1971. pp. iii, 384. Index. 
$12.50.) The author, a native of Latvia and a citizen of the United States, 
has been, since 1962, a member of the Economics Faculty at Lehigh Uni- 
versity. In the work reviewed he demonstrates his ability as an economic 
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historian. At several points he states that neither the demand, following 
World War II, for lump-sum payments on behalf of Israel and the Jewish 
nation nor the payment by West Germany was based on international law. 

On September 27, 1951, Chancellor Adenauer emphasized before the 
Bundestag that the Bonn Government would make moral and material 
amends to Israel and the Jews at large, although the majority of Germans 
were not accomplices to the crimes committed under the Third Reich. The 
Israelis, for their part, were making claim ($1 billion) for the expense of 
integrating half a million olim (immigrants), on the ground that the 
absorption of such an influx of diseased, impoverished, and broken people 
caused huge outlays for the newly constituted state. At the same time, 
the Claims Conference (Conference of Jewish Material Claims against 
Germany composed of more than twenty Jewish organizations, meeting in 
New York) was asking for payment of $500 million for the welfare and 
rehabilitation of Jewish victims residing outside the Federal Republic. The . 
two claims thus amounted to $1.5 billion. At the Wassenaar Conference, 
pone 21—~August 27, 1952, in The Netherlands, agreement was finally 
reached. 

The signing of the agreement, known as the Luxembourg Treaty, took 
place in Luxembourg on September 10, 1952. Actually the agreement con- 
sists of four related but separate agreements. By the Shilumim or Israeli 
Agreement the Federal Republic of Germany agreed to pay DM. 3 billion 
to the State of Israel, according to a schedule of deliveries. By another 
agreement, DM. 450 million of the sum to be paid to Israel (DM. 3.45 
billion) was agreed to be transferred to the Claims Conference to be 
applied to the work of Jewish relief organizations throughout the world. 

The author comments that 


Throughout the Wassenaar negotiations, the representatives of Israel 
and of the Claims Conference stressed that the “compensation sought 
was not for material losses suffered by Nazi victims and was not in 
reparation for moral wrongs inflicted. These wrongs were irreparable 
in their totality, a viewpoint which the German government also 
acknowledged.” 


On March 4, 1953, Chancellor Adenauer urged ratification of the agree- 
ments. “The proposed deliveries to Israel,” he said, “were not really 
reparations, because Germany had never fought Israel.” “The moral com- 
mitment on the part of Bonn,” he explained, “was so strong that “a moral 
obligation was elevated to legal obligation’.” 

The Shilumim obligations were to run for fourteen years but actually 
the DM. 3.45 billion was paid in twelve years. The author details the effect 
of these major deliveries of resources and products on both countries. He 
writes that “Israel’s orders for Shilumim-financed goods served as ‘injections’, 
so to speak, into the West German economy”; and that, on the other hand, 
the Shilumim funds enabled Israeli planners to accelerate the economic 
development of their country. Deliveries obtained thereby were used to 
build up the material infrastructure of Israel and to diversify industry. 
The impact of the implementation of the undertakings on the economy of 
the two countries was worthy of the authors serious study as reflected in 
the work reviewed. 

Marjyoni M. WHITEMAN 


Le Conflit Israelo-Arabe en Droit International. Une Analyse Critique 
du Colloque de Juristes Arabes à Alger. By Nathan Feinberg. (Jerusalem: 
Presses Universitaires d'Israel, 1971. pp. 124.) In late July, 1967, a group 
of Arab jurists met in Algiers to discuss various legal aspects of the Arab- 
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Israel conflict. The conclusions of this meeting were published in French 
and in English: This small book presents a rebuttal of the conclusions of 
the seminar of Arab jurists by a professor emeritus of The Hebrew Univer- 
sity of Jerusalem. An English version of this book appeared in 1970 under 
the title, The Arab-Israel Conflict in International Law. A Critical Analy- 
sis of the Colloquium of Arab Jurists in Algiers (Jerusalem, The Hebrew 
University, 1970). The author discusses point by point the conclusions of 
the Arab jurists and tries to refute them, drawing on various writings by 
international law authorities as well as on decisions of the International 
Court of Justice. In essence the author presents the Israeli viewpoint on 
these various issues, such as the legality of the Palestine Mandate, the right 
of self-determination, non-recognition of Israel, the existence of a state of 
war, the right of free passage through the Suez Canal, and others. 

There is little in this brief study that will be new to anybody who has fol- 
lowed the legal arguments used by both sides in the Arab-Israel dispute. 
However, the volume published by the Arab jurists and the study by Pro- 
fessor Feinberg together present a useful summary of these legal arguments. 
By its very nature, this book is an ex parte statement. One could not and 
should not expect from it a wholly objective and unemotional discussion of 
the complicated legal issues involved in the Arab-Israel dispute. 

Herserr J. Liesesny 


Power and Law: American Dilemma in World Affairs. Edited by Charles 
A. Barker. Papers of the Conference on Peace Research in History. ( Balti- 
more and London: Johns Hopkins Press, 1971. pp. xi, 205. $8.50.) These 
papers, from a 1968 meeting of the Conference, aimed to “deepen insight 
into certain streams of events, to take long views . . . rather than to ana- 
lyze current events,” remain timely despite late publication. The dilemma 
referred to is “the contradiction Americans have long endured between their 
assertions of power by unilateral force and their commitments to peace and 
order” symbolized by the multilateralism of the United Nations (pp. 3-4). 
It is morally as deep as the first “American Dilemma” analyzed by Gunnar 
Myrdal—between the country’s ideal of equality and its practice of racial 
discrimination. Berenice A. Carroll, in “The Historian and the Dilemma,” 
notes the various meanings given to the idea of dilemma by the contributors, 
as well as their “consistent concern with the war-or-peace issue as some- 
thing primary.” (P. 185.) Particular aspects of this concern dealt with 
by the other contributors are reflected in the titles of their papers: Part I, 
“Power and Restraint as a National Problem,” includes Charles A. Barker’s 
“Another American Dilemma: Multilateral Authority versus Unilateral 
Power,” and Charles E. Rosenberg’s “Anxiety, Ideology, and Order: Reflec- 
tions on the Making of American Policy.” Part II, “The Assertion of Vio- 
lent Power: An American Crescendo,” comprises Walter LeFeber’s “Ameri- 
can Foreign Policy in the Early Cold War: The Dilemma of Historical 
Continuity,” William L. Neumann’s “Law and Order in American Thought: 
An Ambiguous Heritage,” and Cameron Nish’s “Canada and the American 
Dilemma: Realism versus Idealism.” Part III, “Belief in the Restraint of 
Power,” includes the papers of greatest interest to international lawyers: 
William J. Bruce’s “The United States and the Law of Mankind: Some In- 
consistencies in American Observance of the Rule of Law,” Nam-Yearl 


1 Colloque de Juristes Arabes sur la Palestine—La question palestinienne, Alger, 22~27 
Juillet 1967 (Algiers, 1968). The English version is titled: Seminar of Arab Jurists on 
Palestine, Algiers, 22-27 July 1967—The Palestine Question, translated from the French 
by Edward Rizk (Institute for Palestine Studies, Beirut, 1968). The French edition 
was reviewed by W. T. Mallison, Jr., in 63 A.J.LL. 357-358 (1969). 
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Chai's “Law as a Barrier to Change: A Korean Experience,” Gerald A. 
Sumida’s “The Right of Revolution: Implications for International Law and 
World Order,” and Arthur I. Waskow’s “Pzace and War: The History of the 
United States, 1939-1999.” 

Ruru B. RussEu. 


L Association à la Communauté Economique Européenne: Aspects Juri- 
diques. Institut d'Études Européennes, Université Libre de Bruxelles. 
( Brussels: Presses Universitaires de Bruxelles, 1970. pp. xiv, 364. B. Fr. 
600.) This work represents a collection of studies by lawyers, academics 
and officials on the association agreements concluded by the European Eco- 
nomic Community from 1962 until the end of 1968. Although each study 
represents the view of its particular author, the collection as a whole is well 
tied together by the fact that studies were exchanged among authors, mak- 
ing it somewhat of a collective effort. 

At least three major themes are apparent in this collection. First, and 
most basic, is a description of the individual legal arrangements concluded 
by the E.E.C. with Greece, Turkey, the Overseas Territories and the 
Yaoundé Signatories, Nigeria, and the East African states. 

Second, the reader finds a thorough discussion of the Community’s “treaty- 
making power.” Examined in this context are particularly Articles 111, 118, 
228 and 238 of the E.E.C. Treaty. The authors are concerned with defining 
the juridical relationships among the six Member States, the Council, the 
Commission and third states in the establishment of association agreements. 
The conclusion, as observers of the Community would have suspected, is 
that the treaty articles concerning association are to some extent vague. 
Certainly each of the association agreements has its own particular nature, 
but more interesting from both a juridical and political standpoint, is the 
role in practice of Community organs in concluding these agreements. 

Finally, a third theme linking these studies concerns an examination of 
this rôle and an assessment of the supranational power vested in the Com- 
munity. A reading of the treaty articles mentioned above suggests a vigor- 
ous réle for the Commission in the context of association agreements, but a 
review of actual practice reveals rather conirol in the hands of the Member 
States and the Council. 

Several of the studies in this collection offsr brief bibliographies. In light 
of the excellent effort to give these various studies a coherent unity, an 
index, facilitating, inter alia, comparison of views on treaty articles, would 
have been a worthwhile addition. | 

Forest L. GREVES 


The Year Book of World Affairs, 1971. Vol. 25. Edited by George W. 
Keeton and Georg Schwarzenberger. (London: Stevens & Sons, 1971. : 
xvi, 343. Cumulative Index Vols. 1-25. a In the 1971 volume, which 
maintains the familiar format and high over-all quality of this annual, inter- 
national law provides the topics for three of the eleven articles. George 
Ginsburgs, on Socialist internationalism and sovereignty, documents the de- 
gree to which Soviet doctrine has long prepared the ground for subordinat- 
ing the sovereignty of Communist states, if need be, to fraternal military 
intervention in the name of internationalism. Margaret Doxey analyzes the 
reasons for the ineffectiveness of economic sanctions against Rhodesia, with 
conclusions on the likelihood of similar results in similar cases. Georg 
Schwarzenberger pursues his work in intemational economic law with a 
concise and comprehensive survey of trends toward legal equality or dis- 
crimination—chiefly the latter—in the economic relations of states prior to 
1945, 
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Two other articles deal with policies and mechanisms of two particular 
international organizations. David Wilson explains the developments and 
issues involved in the creation of the INTELSAT organization, while 
Gerard and Victoria Curzon examine the relations between the European 
Economic Community and its associated 18 African states, and their eco- 
nomic and political impact. The remaining contributions range from ecol- 
ogy (“without man”) and social psychology (in international assistance) to 
international policies of the United States, China, and the Third World. 
Their treatment varies widely, from descriptive summary to policy analysis 
and to more subjective and speculative essays, including Robert Boardman’s 
analysis of policy considerations concerning Ching’s nuclear rôle and G. S. 
Livingston’s reflections on the moral implications for American society of 
the atrocities in American warfare in Indochina. 

Kurt Witx 


Yearbook of Air and Space Law 1967 [Annuaire de droit aérien et spatial]. 
Edited by René H. Mankiewicz. (Montreal and London: McGill-Queen’s 
University Press, 1970. pp. xix, 456. $25.00.) The Yearbook of Air and 
Space Law 1967 is a summary of the status of various aspects of air and 
space law as of 1967, including a substantial number of documents consist- 
ing of treaties, proposed treaties, U.N. resolutions, reports, legislation, air 
case summaries, and a now out-of-date air law bibliography. The fifty 
pages of articles are summaries of legal developments in air and space. 

International Civil Aviation Organization Council President Binaghi 
briefly gives a very optimistic view of ICAO accomplishments in the tech- 
nical field, while saying nothing of the economic, political and legal prob- 
lems. Civil Aeronautics Board member Gillilland discusses antitrust laws 
and civil aviation. He asserts that the CAB has been entirely consistent in 
its rulings. 

Development of aviation law is briefly traced for Brazil, Canada, East 
Germany, India, Argentina, the United Kingdom, and Great Britain. A 
table of the status, as of 1967, of multilateral and bilateral aviation treaties 
is given. ICAO activities for 1967 are surveyed and the December 14, 1967, 
resolution on nationality and registration of aircraft is included. The cases 
surveyed almost all refer to personal injuries and present no landmark rul- 
ings in international law. 

Dembling’s article, leading off Part II on space, consists of a series of 
brief comments on legal problems, primarily as identified in the various 
space treaties and proposed treaties. The 1967 Space Treaty on Principles 
and European Launcher Development Organization and European Space 
Research Organization agreements are reproduced along with 1966-1967 
U.N. resolutions, drafts of the now agreed liability and assistance and re- 
turn of astronauts treaties. There is also material relating to satellite com- 
munications, the Council of Europe, and space activities. 

This Yearbook is useful as a reference source for documents from the 
1966-1967 period. It has little value otherwise. By comparison Interna- 
tional Legal Materials is published on a current basis, and made available 
in 1967 many of the materials in the 1970 copyright Yearbook. 

S. Houston Lay 


Water Resources Law and Policy in the Soviet Union. Edited by Irving 
K. Fox. (Madison: University of Wisconsin Press, 1971. pp. viii, 248. 
Index. $8.50.) At a time when the intelligent management of America’s 


1 For texts of the subsequent agreements, see 10 Int. Legal Materials 909-964 (Sept., 
1971). 
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water resources has assumed critical priority, it is essential that attention be 
paid to the way in which other industrial nations approach similar prob- 
lems. The Soviet Union and the United States share similar hydrologic 
problems and situations: Both are nations of continental proportions, with 
great variations in climate. Both support large populations and face the 
need to develop water programs for an industrial society: water for con- 
sumer use, for hydroelectric power, irrigation, navigation, and recreation. 
Both confront the enormous and difficult tasks of allocating water supplies 
among competing uses and also of finding funds for investments in water 
programs. Finally, both have encountered major conflicts among water 
uses, and both have recently become concerned about the effect upon envi- 
ronmental quality of water resource development and programs in an in- 
dustrial society. 

‘The fact that these two nations attack similar problems with widely dif- 
fering systems has given rise to this volume, the first book in English on the 
subject, which seeks to compare Soviet water resources management insti- 
tutions with those of the United States. The book is built around the core 
of three Soviet documents, the most important of which is Legislation on 
Water Use in the USSR, a book by O. S. Kolbasov criticizing Soviet water 
law. The others are Problems of the Complex Use and Conservation of 
Water Resources, an essay on water resources management in the Soviet 
Union by two Soviet geographers, N. T, Kuznetsov and M. I. L’vovich, and 
Principles of Water Law of the USSR and Union Republics, a set of legal 
principles adopted by the Supreme Soviet of the U.S.S.R. in December of 
1970. All three works were translated from Russian by Rosemary J. Fox. 

The balance of the book is in the form of three interpretative essays which 
provide the perspective and understanding necessary to appreciate the Rus- 
sian materials, Editor Fox contributes an essay comparing water resources 
management problems in both nations and examining the policy issues that 
emerge particularly from Kolbasov’s work. Without considerable study 
within the Soviet Union itself, there are severe limitations on how well one 
can understand the policy issues and water problems confronting that na- 
tion. Nevertheless, this essay provides a basis for preliminary understand- 
ing. Peter Davis, a Professor of Law at the University of Missouri and a 
scholar of water law and the comparative legal institutions which affect it, 
contributes the second essay. Davis discusses water laws in the two coun- 
tries and the differing institutional arrangements under which they have 
developed to meet problems created by conflicting water uses. The last 
interpretative essay was written by Zigurds Zile, a Professor of Law at the 
University of Wisconsin and a scholar of Soviet legal institutions. Zile ex- 
plains the way in which Soviet water law relates to recent trends in the 
Soviet legal systems. An appendix, consisting of the recently enacted Prin- 
ciples of Water Law, two basic decrees, and an excerpt from the Criminal 
Code of the Russian Soviet Federated Socialist Republics is provided, also 
translated from the original Russian materials. 

These Soviet documents and the illuminating essays that accompany them, 
form a cohesive and thought-provoking book that should be of interest and 
value to all who are concerned with water resources management, with So- 
viet resources and legal institutions, and with the important rôle of resources 
in the preservation of environmental quality. This book gives a rare op- 
portunity to gain further insight and objectivity in evaluating our own and 
international water resource problems, past, present, and future. 

MICHAEL D. BRADLEY 


A Chinese Glossary of International Conference Terminology. Romani- 
zation by Kathryn Haun. (Washington, D.C.: Center for Chinese Research 
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Materials, 1971. pp. xiv, 292. Indexes. $9.50, cloth; $5.75, paper.) In 
view of the dramatic entry into the United Nations of the People’s Republic 
of China and President Nixon’s journey to Peking, one can foresee a pro- 
liferation of contacts between Chinese and Westerners and, especially, be- 
tween Chinese and Americans. Even though numerous representatives of 
the Communist Chinese Government have a good command of English, 
reasons of pride and caution dictate that Chinese participants in interna- 
tional meetings speak Chinese. Hence, there should be a growing demand 
in this and other Western countries for translators, interpreters, and legal 
and political analysts sufficiently competent in the Chinese language to pro- 
vide much needed linguistic, informational, and analytical support to those 
who are to face Chinese across a conference table. 

To a greater extent than have the Nationalists, the Communist Chinese 
have standardized the use of certain characters or character compounds for 
certain meanings. Standardization of terminology is particularly true with 
regard to technical vocabularies and to terms borrowed from the West. 
The merit of A Chinese Glossary of International Conference Terminology 
lies in presenting the standard Communist Chinese equivalents of much of 
one such technical vocabulary—the words, phrases, and sentences from 
parliamentary procedure essential to the conduct of an international meet- 
ing. To quote from its preface: “The Chinese character text of this glos- 
sary is taken from Kuo-chi hui-i shu-yii hui-pien (Glossary of Technical 
Terms of International Meetings), published in 1964 by the Commercial 
Press in Peking. The English Department of the Shanghai Foreign Lan- 
guages Institute . . . produced the Chinese character text of Kuo-chi hui-i 
shu-yii hui-pien by translating into Chinese the 756 terms which appear in 
Conference Terminology, a work prepared under the general editorship of 
Jean Herbert, former Chief Interpreter of the United Nations, and pub- 
lished in 1957 by Elsevier Publishing Company of Amsterdam.” A Chinese 
Glossary of International Conference Terminology thus consists of the Chi- 
nese character text from the Peking publication, the English and French 
texts from Conference Terminology, and romanizations, prepared by Kath- 
ryn Haun of the Far Eastern Law Division of the Library of Congress, in 
both the Wade-Giles and Yale systems of the Chinese character text. The 
entries are arranged according to temporal sequence of their use at a meet- 
ing. English, French, and Chinese indexes are appended. Simplified char- 
acters are used throughout. 

This glossary is a unique reference work, which has the added virtue of 
being highly reliable, based as it is upon a quasi-official source. Its publi- 
cation at this juncture is a timely addition to the relatively few linguistic 
reference tools which reflect Communist Chinese usage. 

Dan T. Y. LEE 
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OFFICIAL DOCUMENTS 


UNITED NATIONS 


CONVENTION ON INTERNATIONAL LIABILITY FOR DAMAGE 
CAUSED BY SPACE OBJECTS * 


Signed at Washington, London and Moscow, March 29, 1972 


The States Parties to this Convention, 

Recognizing the common interest of all mankind in furthering the ex- 
ploration and use of outer space for peaceful purposes, 

Recalling the Treaty on Principles Governing the Activities of States in 
the Exploration and Use of Outer Space, including the Moon and Other 
Celestial Bodies,** 

Taking into consideration that, notwithstanding the precautionary mea- 
sures to be taken by states and international intergovernmental organiza- 
tions involved in the launching of space objects, damage may on occasion 
be caused by such objects, 

Recognizing the need to elaborate effective international rules and pro- 
cedures concerning liability for damage caused by space objects and to en- 
sure, in particular, the prompt payment under the terms of this Convention 
of a full and equitable measure of compensation to victims of such damage, 

Believing that the establishment of such rules and procedures will con- 
tribute to the strengthening of international cooperation in the field of the 
exploration and use of outer space for peaceful purposes, 

Have agreed on the following: 


ARTICLE I 
For the purposes of this Convention: 


(a) The term “damage” means loss of life, personal injury or other im- 
pairment of health; or loss of or damage to property of states or of persons, 
natural or juridical, or property of international intergovernmental organi- 
zations; 


(b) The term “launching” includes attempted launching; 
(c) The term “launching state” means: 


(i) A state which launches or procures the launching of a space 
object; 

(ii) A state from whose territory or facility a space object is 
launched; 


(d) The term “space object” includes component parts of a space object 
as well as its launch vehicle and parts thereof. 


* See Annex to General Assembly Res. 2777 (XX‘VI), adopted Nov. 29, 1971; 66 De- 
partment of State Bulletin 41, 42 (1972). 
°% Reprinted in 61 A.J.I.L. 644 (1967). 
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ARTICLE II 


A launching state shall be absolutely liable to pay compensation for dam- 
age caused by its space object on the surface of the earth or to aircraft in 
flight. 


ARTICLE III 


In the event of damage being caused elsewhere than on the surface of 
the earth to a space object of one launching state or to persons or property 
on board such a space object by a space object of another launching state, 
the latter shall be liable only if the damage is due to its fault or the fault of 
persons for whom it is responsible. 


ARTICLE IV 


1. In the event of damage being caused elsewhere than on the surface of 
the earth to a space object of one launching state or to persons or property 
on board such a space object by a space object of another launching state, 
and of damage thereby being caused to a third state or to its natural or 
juridical persons, the first two states shall be jointly and severally liable to 
the third state, to the extent indicated by the following: 


(a) If the damage has been caused to the third state on the surface of 
the earth or to aircraft in flight, their liability to the third state shall be 
absolute; 

(b) If the damage has been caused to a space object of the third state 
or to persons or property on board that space object elsewhere than on 
the surface of the earth, their liability to the third state shall be based on 
the fault of either of the first two states cr on the fault of persons for 
whom either is responsible. 


2. In all cases of joint and several liability referred to in paragraph 1 of 
this article, the burden of compensation for the damage shall be appor- 
tioned between the first two states in accordance with the extent to which 
they were at fault; if the extent of the fault of each of these states cannot 
be established, the burden of compensation shall be apportioned equally 
between them. Such apportionment shall be without prejudice to the right 
of the third state to seek the entire compensation due under this Conven- 
tion from any or all of the launching states which are jointly and severally 
liable. 


ARTICLE V 


1, Whenever two or more states jointly launch a space object, they shall 
be jointly and severally liable for any damage caused. 

2. A launching state which has paid compensation for damage shall have 
the right to present a claim for indemnification to other participants in the 
joint launching. The participants in a joint launching may conclude agree- 
ments regarding the apportioning among themselves of the financial obli- 
gation in respect of which they are jointly and severally liable. Such agree- 
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ments shall be without prejudice to the right of a state sustaining damage 
to seek the entire compensation due under this Convention from any or all 
of the launching states which are jointly and severally liable. 

3. A state from whose territory or facility a space object is launched shall 
be regarded as a participant in a joint launching. ) 


ARTICLE VI 


I. Subject to the provisions of paragraph 2 of this article, exoneration 
from absolute liability shall be granted to the extent that a launching state 
establishes that the damage has resulted either wholly or partially from 
gross negligence or from an act or omission done with intent to cause dam- 
age on the part of a claimant state or of natural or juridical persons it rep- 
resents. 

2. No exoneration whatever shall be grarted in cases where the damage 
has resulted from activities conducted by a launching state which are not 
in conformity with international law including, in particular, the Charter of 
the United Nations and the Treaty on Principles Governing the Activities of 
States in the Exploration and Use of Outer Space, including the Moon and 
Other Celestial Bodies.* 


ARTICLE VII 


The provisions of this Convention shall not apply to damage caused by a 
space object of a launching state to: 


(a) Nationals of that launching state; 

(b) Foreign nationals during such time as they are participating in the 
operation of that space object from the time of its launching or at 
any stage thereafter until its descent, or during such time as they 

' are in the immediate vicinity of a lanned launching or recovery 
area as the result of an invitation by that launching state. 


ArticLe VIH 


1. A state which suffers damage, or whcse natural or juridical persons 
suffer damage, may present to a launching state a claim for compensation 
for such damage. 

2. If the state of nationality has not presented a claim, another state may, 
in respect of damage sustained in its territory by any natural or juridical 
person, present a claim to a launching state. 

3. If neither the state of nationality nor the state in whose territory the 
damage was sustained has presented a claim or notified its intention of pre- 
senting a claim, another state may, in respect of damage sustained by its 
permanent residents, present a claim to a launching state. 


* Reprinted in 61 A.J.L.L. 644 (1967). 
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ÅRTICLE IX 


A claim for compensation for damage shall be presented to a launching 
state through diplomatic channels. If a state does not maintain diplomatic 
relations with the launching state concerned, it may request another state 
to present its claim to that launching state or otherwise represent its inter- 
ests under this Convention. It may also present its claim through the Sec- 
retary-General of the United Nations, provided the claimant state and the 
launching state are both Members of the United Nations. 


ÅRTICLE X 


1. A claim for compensation for damage may be presented to a launching 
state not later than one year following the date of the occurrence of the 
damage or the identification of the launching state which is liable. 

2. If, however, a state does not know of the occurrence of the damage or 
has not been able to identify the launching state which is liable, it may 
present a claim within one year following the date on which it learned of 
the aforementioned facts; however, this period shall in no event exceed one 
year following the date on which the state could reasonably be expected to 
have learned of the facts through the exercise of due diligence. 

3. The time-limits specified in paragraphs 1 and 2 of this article shall 
apply even if the full extent of the damage may not be known. In this 
event, however, the claimant state shall be entitled to revise the claim and 
submit additional documentation after the expiration of such time-limits 
until one year after the full extent of the damage is known. 


ARTICLE XI 


J. Presentation of a claim to a launching state for compensation for 
damage under this Convention shall not require the prior exhaustion of 
any local remedies which may be available to a claimant state or to natural 
or juridical persons it represents. 

2. Nothing in this Convention shall prevent a state, or natural or juridical 
persons it might represent, from pursuing a claim in the courts or administra- 
tive tribunals or agencies of a launching state. A state shall not, however, 
be entitled to present a claim under this Convention in respect of the same 
damage for which a claim is being pursued in the courts or administrative 
tribunals or agencies of a launching state cr under another international 
agreement which is binding on the states concerned. 


Articte XII 


The compensation which the launching state shall be liable to pay for 
damage under this Convention shall be determined in accordance with 
international law and the principles of justice and equity, in order to provide 
such reparation in respect of the damage as will restore the person, natural 
or juridical, state or international organization on whose behalf the claim is 
presented to the condition which would have existed if the damage had not 
occurred. 
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ARTICLE XIII 


Unless the claimant state and the state from which compensation is due 
under this Convention agree on another form of compensation, the com- 
pensation shall be paid in the currency of the claimant state, or if that state 
so requests, in the currency of the state from which compensation is due. 


ARTICLE XIV 


If no settlement of a claim is arrived at through diplomatic negotiations 
as provided for in Article IX, within one year from the date on which the 
claimant state notifies the launching state that it has submitted the docu- 
mentation of its claim, the parties concerned shall establish a Claims Com- 
mission at the request of either party. 


ARTICLE XV 


1. The Claims Commission shall be composed of three members: one 
appointed by the claimant state, one appointed by the launching state and 
the third member, the Chairman, to be chosen by both parties jointly. Each 
party shall make its appointment within two months of the request for the 
establishment of the Claims Commission. 

2. If no agreement is reached on the choice of the Chairman within four 
months of the request for the establishment of the Commission, either party 


may request the Secretary-General of the United Nations to appoint the 


Chairman within a further period of two months. 


Articre XVI 


1. If one of the parties does not make its appointment within the stipulated 
period, the Chairman shall, at the request of the other party, constitute 
a single-member Claims Commission, 

2, Any vacancy which may arise in the Commission for whatever reason 
shall be filled by the same procedure adopted for the original appointment. 

3. The Commission shall determine its own procedure. . 

4. The Commission shall determine the place or places where it shall sit 
and all other administrative matters. 

5. Except in the case of decisions and awards by a single-member Com- 
mission, all decisions and awards of the Commission shall be by majority 
vote. 


ArticLe XVII 


No increase in the membership of the Claims Commission shall take place 
by reason of two or more claimant states or launching states being joined in 
any one proceeding before the Commission. The claimant states so joined 
shall collectively appoint one member of the Commission in the same 
manner and subject to the same conditions as would be the case for a single 
claimant state. When two or more launching states are so joined, they shall 
collectively appoint one member of the Commission in the same way. If 


Y. 
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the claimant states or the launching states do not make the appointment 
within the stipulated period, the Chairman shall constitute a single-member 
Commission. 


ArtTicLe XVIII 


The Claims Commission shall decide the merits of the claim for compensa- 
tion and determine the amount of compensation payable, if any. 


ARTICLE XIX 


1. The Claims Commission shall act in accordance with the provisions 
of Article XII. 

2. The decision of the Commission shall be final and binding if the parties 
have so agreed; otherwise the Commission shall render a final and recom- 
mendatory award, which the parties shall consider in good faith. The Com- 
mission shall state the reasons for its decision or award. 

3. The Commission shall give its decision or award as promptly as possible 
and no later than one year from the date of its establishment, unless an 
extension of this period is found necessary by the Commission. 

4, The Commission shall make its decision or award public. It shall 
deliver a certified copy of its decision or award to each of the parties and 
to the Secretary-General of the United Nations. 


ARTICLE XX 


The expenses in regard to the Claims Commission shall be borne equally 
by the parties, unless otherwise decided by the Commission. 


ARTICLE XXI 


If the damage caused by a space object presents a large-scale danger to 
human life or seriously interferes with the living conditions of the popula- 
tion or the functioning of vital centers, the States Parties, and in particular 
the launching state, shall examine the possbility of rendering appropriate 
and rapid assistance to the state which has suffered the damage, when it 
so requests. However, nothing in this article shall affect the rights or 
obligations of the States Parties under this Convention. 


ARTICLE XXII 


1. In this Convention, with the exception of Articles XXIV to XXVII, 
references to states shall be deemed to apply to any international inter- 
' governmental organization which conducts space activities if the organiza- 
tion declares its acceptance of the rights and obligations provided for in 
this Convention and if a majority of the states members of the organization 
are States Parties to this Convention and to the Treaty on Principles 
Governing the Activities of States in the Exploration and Use of Outer 
Space, including the Moon and Other Celestial Bodies. 
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2, States members of any such organization which are States Parties to 
this Convention shall take all appropriate steps to ensure that the organiza- 
tion makes a declaration in accordance wich the preceding paragraph. 

3, If an international intergovernmental organization is liable for damage 
by virtue of the provisions of this Convention, that organization and those 
of its members which are States Parties tc this Convention shall be jointly 
and severally liable; provided, however, that: 


(a) Any claim for compensation in respect of such damage shall be 
first presented to the organization; 

(b) Only where the organization has not paid, within a period of six 
months, any sum agreed or determined to be due as compensation for 
such damage, may the claimant state invoke the liability of the members 
which are States Parties to this Convention for the payment of that sum. 


4. Any claim, pursuant to the provisions of this Convention, for com- 
pensation in respect of damage caused to an organization which has made 
a declaration in accordance with paragraph 1 of this article shall be pre- 
sented by a state member of the organization which is a State Party to this 
Convention. 


ARTICLE XXIII 


l. The provisions of this Convention shell not affect other international 
agreements in force in so far as relations between the States Parties to such 
agreements are concerned. 

2. No provision of this Convention shall prevent states from concluding 
international agreements reaffirming, supplementing or extending its pro- 
visions. 


ARTICLE XXIV 


1. This Convention shall be open to all states for signature. Any state 
which does not sign this Convention before ics entry into force in accordance 
with paragraph 3 of this article may accede to it at any time. 

2. This Convention shall be subject to ratification by signatory states. 
Instruments of ratification and instruments of accession shall ‘be deposited 
with the Governments of the United States of America, the United Kingdom 
of Great Britain and Northern Ireland and the Union of Soviet Socialist 
Republics, which are hereby designated the Depositary Governments. 

3. This Convention shall enter into force on the deposit of the fifth instru- 
ment of ratification. 

4, For states whose instruments of ratification or accession are deposited 
subsequent to the entry into force of this Convention, it shall enter into force 
on the date of the deposit of their instrumen:s of ratification or accession. 

5. The Depositary Governments shall promptly inform all signatory and 
acceding states of the date of each signature, the date of deposit of each 
instrument of ratification of and accession to this Convention, the date of its 
entry into force and other notices. 

6. This Convention shall be registered by the Depositary Governments 
pursuant to Article 102 of the Charter of the United Nations. 
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ARTICLE XXV 


Any State Party to this Convention may propose amendments to this 
Convention. Amendments shall enter into force for each State Party to 
the Convention accepting the amendments upon their acceptance by a 
majority of the States Parties to the Convention and thereafter for each 
remaining State Party to the Convention on the date of acceptance by it. 


ARTICLE XXVI 


Ten years after the entery into force of this Convention, the question of 
the review of this Convention shall be included in the provisional agenda of 
the United Nations General Assembly in order to consider, in the light of 
past application of the Convention, whether it requires revision. However, 
at any time after the Convention has been in force for five years, and at the 
request of one third of the States Parties to the Convention, and with the 
concurrence of the majority of the States Parties, a conference of the States 
Parties shall be convened to review this Convention. 


ARTICLE XXVII 


Any State Party to this Convention may give notice of its withdrawal from 
the Convention one year after its entery into force by written notification 
to the Depositary Governments. Such withdrawal shall take effect one 
year from the date of receipt of this notification. 


ARTICLE XXVIII 


This Convention, of which the English, Russian, French, Spanish and 
Chinese texts are equally authentic, shall be deposited in the archives of 
the Depositary Governments. Duly certified copies of this Convention shall 
be transmitted by the Depositary Governments to the governments of the 
signatory and acceding states. 


In Wirness WHEREOF the undersigned, duly authorized, have signed this 
Convention. 


Done in triplicate, at the cities of Washington, London and Moscow, this 
twenty-ninth day of March, one thousand nine hundred and seventy-two. 


[Signed on behalf of Argentina, Austria, Belgium, Botswana, Bulgaria, 
Burundi, Byelorussian S.S.R., Republic of China, Colombia, Costa Rica, 
Czechoslovakia, Dahomey, El Salvador, Finland, German Democratic Re- 
public, Guatemala, Haiti, Honduras, Hungary, Iceland, Iran, Ireland, Italy, 
Khmer Republic, Republic of Korea, Laos, Lebanon, Mexico, Morocco, 
Nepal, Nicaragua, Norway, Panama, Poland, Rumania, Ruanda, Spain, 
South Africa, Switzerland, Tunisia, Ukrainian S.S.R., U.S.S.R., United King- 
dom, United States, Venezuela and Zaire. Subsequent signatories were 
Denmark, Ghana, Greece, Mali, Mongolia, Peru, Senegal and Togo.] 
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InpDi4-PAKISTAN HOSTILITIES 
SECURITY COUNCIL 
Reso.utTion 303 (1971)? 

Adopted December 6, 1971 


The Security Council, 

Having considered the item on its agenda as contained in Document 
S/Agenda/1606, 

Taking into account that the lack of unanimity of its permanent members 
at the 1606th and 1607th meetings of the Security Council has prevented 
it from exercising its primary responsibility for the maintenance of inter- 
national peace and security, 

Decides to refer the question contained in Document S/Agenda/1606 to 
the twenty-sixth session of the General Assembly, as provided for in General 
Assembly Resolution 377 A(V ) of 3 November 1950.? 


~ Resonution 307 (1971) ° 
Adopted December 21, 1971 


The Security Council, 

Having discussed the grave situation in the subcontinent which remains a 
threat to international peace and security, 

Noting General Assembly Resolution 2793 (XXVI) of 7 December 1971, 

Noting the reply of the Government of Pakistan on 9 December 1971 
(Document $/10440), 

Noting the reply of the Government of India on 12 December 1971 ( Docu- 
ment S/10445), 

Having heard the statements of the Deputy Prime Minister of Pakistan 
and the Foreign Minister of India, 

Noting further the statement made at the 1617th meeting of the Security 
Council by the Foreign Minister of India containing a unilateral declaration 
of a cease-fire in the western theatre, 

Noting Pakistan’s agreement to the cease-fire in the western theatre with 
effect from 17 December 1971, 

Noting that consequently a cease-fire and a E of hostilities prevail, 

1. Demands that a durable cease-fire and cessation of all hostilities in all 
areas of conflict be strictly observed and remain in effect until withdrawals 
take place, as soon as practicable, of all armed forces to their respective ter- 
ritories and to positions which fully respect the Cease-fire Line in Jammu 
and Kashmir supervised by the United Nations Military Observer Group in 
India and Pakistan; 

2. Calls upon all Member States to refrain from any action which may 
aggravate the situation in the subcontinent or endanger international peace; 

3. Calls upon all those concerned to take all measures necessary to pre- 
serve human life and for the observance of the Geneva Conventions of 1949 


1 U.N: Doc. S/RES/303 (1971); 65 Department of State Bulletin 728 (1971). 
245 A.J.LL. Supp. 1 (1951). 
2U.N. Docs. S/RES/307 (1971); 66 Department of State Bulletin 70 (1972). 
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and to apply in full their provisions as regards the protection of wounded 
and sick, prisoners of war and civilian population; . 

4. Calls for international assistance in the relief of suffering and the re- 
habilitation of refugees and their return in safety and dignity to their homes ` 
and for full co-operation with the Secretary-General to that effect; 

5. Authorizes the Secretary-General to appoint if necessary a special repre- 
sentative to lend his good offices for the solution of humanitarian problems; 

6. Requests the Secretary-General to keep the Council informed without 
delay on developments relating to the implementation of this resolution; 

7. Decides to remain seized of the matter and to keep it under active 
consideration. 


GENERAL ASSEMBLY 
RESOLUTION 2793 (XXVI) 4 
Adopted December 7, 1971 


The General Assembly, 

Noting the reports of the Secretary-General of 3 and 4 December 1971 
and the letter from the President of the Security Council transmitting the 
text of Council Resolution 303 (1971) of 6 December 1971, 

Gravely concerned that hostilities have broken out between India and 
Pakistan which constitute an immediate threat to international peace and 
security, 

Recognizing the need to deal appropriately at a subsequent stage, within 
the framework of the Charter of the United Netions, with the issues which 
have given rise to the hostilities, 

Convinced that an early political solution would be necessary for the 
restoration of conditions of normalcy in the area of conflict and for the 
return of the refugees to their homes, 

Mindful of the provisions of the Charter, in particular of Article 2, 
paragraph 4, 

Recalling the Declaration on the Strengthening of International Security, 
particularly paragraphs 4, 5 and 6, 

Recognizing further the need to take immediate measures to bring about 
an immediate cessation of hostilities between India and Pakistan and effect 
a withdrawal of their armed forces to their own side of the India-Pakistan 
borders, 

Mindful of the purposes and principles of the Charter and of the General 
Assembly’s responsibilities under the relevant provisions of the Charter and 
of Assembly Resolution 377 A (V) of 3 November 1950, 

1. Calls upon the Governments of India and Pakistan to take forthwith 
all measures for an immediate cease-fire and withdrawal of their armed 
forces on the territory of the other to their own side of the India-Pakistan 
borders; 

2. Urges that efforts to be intensified in order to bring about, speedily and 
in accordance with the purposes and principles of the Charter of the United 


t U.N. Doc, A/RES/2793 (XXVI); 65 Department of State Bulletin 728 (1971). 
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Nations, conditions necessary for the voluntary return of the East Pakistan 
refugees to their homes; 

3. Calls for the full co-operazion of all states with the Secretary-General 
for rendering assistance to and reliaving the distress of those refugees; 

4, Urges that every effort be made to safeguard the lives and well-being 
of the civilian population in the area of conflict; 

Ə. Requests the Secretary-General to keep the General Assembly and the 
Security Council promptly and currently informed on the implementation of 
the present resolution; 

6. Decides to follow the question closely and to meet again should the 
situation so demand; 

7. Calls upon the Security Council to take appropriate action in the 
light of the present resolution. 


INTER-GOVERNMENTAL MARITIME CONSULTATIVE 
OEBGANIZATION 


INTERNATIONAL CONVENTION ON THE ESTABLISHMENT OF AN INTERNATIONAL 
FUND FoR COMPENSATION FOR On, PoLLUTION DAMAGE 


Signed at Brussels December 18, 1971 * 


The States Parties to the present Convention, 

Berme Parris to the International Convention on Civil Liability for Oil 
Pollution Damage, adopted at Brussels on 29 November 1969.** 

Conscious of the dangers of pollution posed by the world-wide maritime 
carriage of oil in bulk, 

Convince of the need to ensure that adequate compensation is available 
to persons who suffer damage caused by pollution resulting from the escape 
or discharge of oil from ships, 

CONSIDERING that the Internationel Convention of 29 November 1969, on 
Civil Liability for Oil Pollution Damage, by providing a régime for com- 
pensation for pollution damage in Contracting States and for the costs of 
measures, wherever taken, to prevent or minimize such damage, represents 
a considerable progress towards the achievement of this aim, 

CONSIDERING HOWEVER that this régime does not afford full compensation 
for victims of oil pollution damage in all cases while it imposes an addi- 
tional financial burden on shipowners, 

CONSIDERING FURTHER that the economic consequences of oil pollution 
damage resulting from the escape or discharge of oil carried in bulk at sea 
by ships should not exclusively be borne by the shipping industry but should 
in part be borne by the oil cargo interests, 


* Adopted at the International Conference on the Establishment of an International 
Compensation Fund for Oil Pollution Damage, held in Brussels Nov. 29-Dec. 18, 1971 
(see 11 Int. Legal Materials 284 (1972)), and convened pursuant to a resolution of the 
International Legal Conference on Marine Pollution Damage held at Brussels Nov. 10-29, 
. 1969, reprinted in 64 A.J.LL. 398 (1970) and 9 Int, Legal Materials 66 (1970). 

* Reprinted in 64 A.J.LL. 481 (1973) and 9 Int. Legal Materials 45 (1970). 
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Convincep of the need to elaborate a compensation and indemnification 
system supplementary to the International Convention on Civil Liability for 
Oil Pollution Damage with a view to ensuring that full compensation will 
be available to victims of oil pollution incidents and that the shipowners 
are at the same time given relief in respect of the additional financial bur- 
dens imposed on them by the said Convention, 

TAKING NOTE of the Resolution on the Establishment of an International 
Compensation Fund for Oil Pollution Damage which was adopted on 29 
November 1969 by the International Legal Conference on Marine Pollution 
Damage, 

Have Acreep as follows: 


General Provisions 
ARTICLE 1 


For the purposes of this Conyvention— 

1, “Liability Convention” means the International Convention on Civil 
Liability for Oil Pollution Damage, adopted at Brussels on 29 November 
1969. 

2. “Ship,” “Person,” “Owner,” “Oil,” “Pollution Damage,” “Preventive Mea- 
sures, “Incident” and “Organization,” have the same meaning as in Article I 
of the Liability Convention, provided however that, for the purposes of these 
terms, “oil” shall be confined to persistent hydrocarbon mineral oils. 

3. “Contributing Oil” means crude oil and fuel oil as defined in sub- 
paragraphs (a) and (b) below: 


(a) “Crude Oil” means any liquid hydrocarbon mixture occurring nat- 
urally in the earth whether or not treated to render it suitable for 
transportation. It also includes crude oils from which certain dis- 
tillate fractions have been removed (sometimes referred to as “topped 
crudes”) or to which certain distillate fractions have been added 
(sometimes referred to as “spiked” or “reconstituted” crudes). 

(b) “Fuel Oil” means heavy distillates or residues from crude oil or 
blends of such materials intended for use as a fuel for the production 
of heat or power of a quality equivalent to “American Society for 
Testing Materials Specification for Number Four Fuel Oil” ( Designa- 
tion D 396-69) or heavier. 


4, “Franc” means the unit referred to in Article V, paragraph 9 of the 
Liability Convention. 

5. “Ship’s tonnage” has the same meaning as in Article V, paragraph 10 
of the Liability Convention. 

6. “Ton,” in relation to oil, means a metric ton. 

7. “Guarantor” means any person providing insurance or other financial 
security to cover an owner's liability in pursuance of Article VII, paragraph 1 
of the Liability Convention. 

8. “Terminal installation” means any site for the storage of oil in bulk 
which is capable of receiving oil from waterborne transportation, including 
any facility situated off-shore and linked to such site. 
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9. For the purposes of ascertaining the date of an incident where that 
incident consists of a series of occurrences, the incident shall be treated as 
having occurred on the date of the first such occurrence. 


ARTICLE 2 


1, An International Fund for compensation for pollution damage, to be 
named “The International Oil Pollution Compensation Fund” and herein- 
after referred to as “The Fund,” is hereby established with the following 
aims: 


(a) to provide compensation for pollution damage to the extent that the 
protection afforded by the Liability Convention is inadequate; 

(b) to give relief to shipowners in respect of the additional financial 
burden imposed on them by the Liability Convention, such relief 
being subject to conditions designed to insure compliance with 
safety at sea and other conventions; 

(c) to give effect to the related purposes set out in this Convention. 


2. The Fund shall in each Contracting State be recognized as a legal 
person capable under the laws of that state of assuming rights and obliga- 
tions and of being a party in legal proceedings before the courts of that state. 
Each Contracting State shall recognize the Directcr of the Fund (herein- 
after referred to as “The Director”) as the legal representative of the Fund. 


ARTICLE 3 


This Convention shall apply: 

l. with regard to compensation according to Article 4, exclusively to pol- 
lution damage caused on the territory including the territorial sea of a Con- 
tracting State, and so preventive measures taken to prevent or minimize such 
damage. 

2. with regard to indemnification of shipowners and their guarantors ac- 
cording to Article 5, exclusively in respect of pollution damage caused on 
the territory including the territorial sea cf a state party to the Liability 
Convention, by a ship registered in or flying the flag of a Contracting State 
and in respect of preventive measures taken to prevent or minimize such 
damage. 


Compensation and Indemnification 


ARTICLE 4 


1, For the purpose of fulfilling its function under Article 2, paragraph 
1(a), the Fund shall pay compensation to any person suffering pollution 
damage if such person has been unable to obtain full and adequate com- 
pensation for the damage under the terms cf the Liability Convention, 


(a) because no liability for the damage arises under the Liability 
Convention; 
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(b) because the owner liable for the damage under the Liability Con- 
vention is financially incapable of meeting his obligations in full 
and any financial security that may be provided under Article VII 
of that Convention does not cover or is insufficient to satisfy the 
claims for compensation for the damage; an owner being treated as 
financially incapable of meeting his obligations and a financial secur- 
ity being treated as insufficient if the person suffering the damage has 
been unable to obtain full satisfaction of the amount of compensation 
due under the Liability Convention after having taken all reasonable 
steps to pursue the legal remedies available to him; 

(c) because the damage exceeds the owner’s liability under the Liability 
Convention as limited pursuant to Article V, paragraph 1, of that 
Convention or under the terms of any other international Convention 
in force or open for signature, ratification or accession at the date of 
this Convention. 


Expenses reasonably incurred or sacrifices reasonably made by the owner 
voluntarily to prevent or minimize pollution damage shall be treated as 
pollution damage for the purposes of this article. 

2. The Fund shall incur no obligation under the preceding paragraph if: 


(a) it proves that the pollution damage resulted from an act of war, 
hostilities, civil war or insurrection or was caused by oil which has 
escaped or been discharged from a warship or other ship owned or 
operated by a state and used, at the time of the incident, only on 

. government noncommercial service; or 

(b) the claimant cannot prove that the damage resulted from an inci- 

dent involving one or more ships. 


3. If the Fund proves that the pollution damage resulted wholly or par- 
tially either from an act or omission done with intent to cause damage by 
the person who suffered the damage or from the negligence of that person, 
the Fund may be exonerated wholly or partially from its obligation to pay 
compensation to such person provided, however, that there shall be no such 
exoneration with regard to such preventive measures which are compen- 
sated under paragraph 1. The Fund shall in any event be exonerated to 
the extent that the shipowner may have been exonerated under Article II, 
paragraph 3, of the Liability Convention. 


4, (a) Except as otherwise provided in sub-paragraph (b) of this para- 
graph, the aggregate amount of compensation payable by the 
Fund under this article shall in respect of any one incident be 
limited, so that the total sum of that amount and the amount of 
compensation actually paid under the Liability Convention for 
pollution damage caused in the territory of the Contracting 
States, including any sums in respect of which the Fund is un- 
der an obligation to indemnify the owner pursuant to Article 5, 
paragraph 1, of this Convention, shall not exceed 450 million 
francs. 
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(b) The aggregate amount of compensation payable by the Fund 
under this article for pollution damage resulting from a natural 
phenomenon of an exceptional, inevitable and irresistible char- 
acter, shall not exceed 450 million francs. 


5. Where the amount of established claims against the Fund exceeds the 
aggregate amount of compensation payable under paragraph 4, the amount 
available shall be distributed in such a manner that the proportion between 
any established claim and the amount of compensation actually recovered 
by the claimant under the Liability Convention and this Convention shall 
be the same for all claimants. 

6. The Assembly of the Fund (hereinafter referred to as “the Assembly” ) 
may, having regard to the experience of incidents which have occurred and 
in particular the amount of damage resulting therefrom and to changes in 
the monetary values, decide that the amount of 450 million francs referred 
to in paragraph 4, sub-paragraphs (a) and (b), shall be changed, provided 
however, that this amount shall in no case exceed 900 million francs or be 
lower than 450 million francs. The changed amount shall apply to inci- 
dents which occur after the date of the decision effecting the change. 

7. The Fund shall, at the request of a Contracting State use its good of- 
fices as necessary to assist that state to secure promptly such personnel, ma- 
terial and services as are necessary to enable the state to take measures to 
prevent or mitigate pollution damage arising from an incident in respect 
of which the Fund may be called upon to pay compensation under this 
Convention. 

8. The Fund may on conditions to be laid down in the Internal Regula- 
tions provide credit facilities with a view to the taking of preventive mea- 
sures against pollution damage arising from a particular incident in respect 
of which the Fund may be called upon to pay compensation under this 
Convention. 


ARTICLE 5 


1. For the purpose of fulfilling its function under Article 2, paragraph 
l(b), the Fund shall indemnify the owner and his guarantor, for that por- 
tion of the aggregate amount of liability under the Liability Convention 
which: 


(a) is in excess of an amount equivalent to 1,500 francs for each ton of 
the ship’s tonnage or of an amount of 125 million francs, whichever 
is the less, 

(b) is not in excess of an amount equivalent to 2,000 francs for each ton 
of the said tonnage or an amount of 210 million francs whichever is 


the less, 


provided, however, that the Fund shall incur no obligation under this para- 
graph where the pollution damage resulted from the wilful misconduct of 


the owner himself. 
2, The Assembly may decide that the Fund shall, on conditions to be laid 
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down in the Internal Regulations, assume the obligations of a guarantor in 
respect of ships referred to in Article 3, paragraph 2, with regard to the 
portion of liability referred to in paragraph 1 of this article. However, the 
Fund shall assume such obligations only if the owner so requests and if 
he maintains adequate insurance or other financial security covering the 
owner's liability under the Liability Convention up to an amount equiva- 
lent to 1,500 francs for each ton of the ship’s tonnage or an amount of 125 
million francs, whichever is the less. If the Fund assumes such obligations, 
the owner shall in each Contracting State be considered to have complied 
with Article VII of the Liability Convention in respect of the portion of his 
liability mentioned above. 

3. The Fund may be exonerated wholly or partially from its obligations 
under paragraph 1 towards the owner and his guarantor, if the Fund proves 
that as a result of the actual fault or privity of the owner: 


(a) the ship from which the oil causing the pollution damage escaped, 
did not comply with the requirements leid down in: 


(i) the International Convention for the Prevention of Pollution of 
the Sea by Oil, 1954, as amended in 1962; or 

(ii) the International Convention for the Safety of Life at Sea, 1960; 
or 

(iii) the International Convention on Load Lines, 1966; or 

(iv) the International Regulations for Preventing Collisions at Sea, 
1960; or 

(v) any amendments to the above-mentioned Conventions which have 
been determined as being of an important nature in accordance 
with Article XVI(5) of the Convention mentioned under (i), Ar- 
ticle [IX(e) of the Convention mentioned under (ii) or Article 
29(3)(d) or (4)(d) of the Convention mentioned under (iii), 
provided, however, that such amendments had been in force for 
at least twelve months at the time of the incident; 


and 


(b) the incident or damage was caused wholly or partially by such non- 
compliance. 


The provisions of this paragraph shall apply irrespective of whether the 
Contracting State in which the ship was registered or whose. flag it was 
flying, is a party to the relevant Instrument. 

4. Upon the entry into force of a new Convention designed to replace, in 
whole or in part, any of the Instruments specified in paragraph 3, the As- 
sembly may decide at least six months in advance a date on which the new 
Convention will replace such Instrument or part thereof for the purpose of 
paragraph 3. However, any State Party to this Convention may declare to 
the Director of the Fund before that date that it does not accept such re- 
placement; in which case the decision of the Assembly shall have no effect 
in respect of a ship registered in, or flying the flag of, that state at the time 
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of the incident. Such a declaration may be withdrawn at any later date 
and shall in any event cease to have effect when the state in question be- 
comes a party to such new Convention. 

5. A ship complying with the requirements in an amendment to an In- 
strument, specified in paragraph 3, or with requirements in a new Conven- 
tion, where the amendment or Convention is designed to replace in whole 
or in part such Instrument, shall be considered as complying with the re- 
quirements in the said Instrument for the purposes of paragraph 3. 

6. Where the Fund, acting as a guarantor, by virtue of paragraph 2, has 
paid compensation for pollution damage in accordance with the Liability 
Convention, it shall have a right of recovery from the owner, if and to the 
extent that the Fund would have been exonerated pursuant to paragraph 3 
from its obligations under paragraph 1 to indemnify the owner. 

7. Expenses reasonably incurred and sacrifices reasonably made by the 
owner voluntarily to prevent or minimize pollution damage shall be treated 
as included in the owner's liability for the purposes of this article, 


ARTICLE 6 


1. Rights to compensation under Article 4 or indemnification under Ar- 
ticle 5 shall be extinguished unless an action is brought thereunder or a 
notification has been made pursuant to Article 7, paragraph 6, within three 
years from the date when the damage occurred. However, in no case shall 
an action be brought after six years from the date of the incident which 
caused the damage. 

2. Notwithstanding paragraph I, the right of the owner or his guarantor 
to seek indemnification from the Fund pursuant to Article 5, paragraph 1, 
shall in no case be extinguished before the expiry of a period of six months 
as from the date on which the owner or his guarantor acquired knowledge 
of the bringing of an action against him under the Liability Convention. 


ARTICLE 7 


1. Subject to the subsequent provisions of this article, any action against 
the Fund for compensation under Article 4 or indemnification under Ar- 
ticle 5 of this Convention shall be brought only before a court competent 
under Article IX of the Liability Convention in respect of actions against 
the owner who is or who would, but for the provisions of Article ITI, para- 
graph 2, of that Convention, have been liable for pollution damage caused 
by the relevant incident. 

2. Each Contracting State shall ensure that its courts possess the neces- 
sary jurisdiction to entertain such actions against the Fund as are referred 
to in paragraph 1. 

3. Where an action for compensation for pollution damage has been 
brought before a court competent under Article IX of the Liability Conven- 
tion against the owner of a ship or his guarantor, such court shall have ex- 
clusive jurisdictional competence over any action against the Fund for com- 
pensation or indemnification under the provisions of Article 4 or 5 of this 


1972] OFFICIAL DOCUMENTS 719 


Convention in respect of the same damage. However, where an action for 
compensation for pollution damage under the Liability Convention has been 
brought before a court in a State Party to the Liability Convention but not 
to this Convention, any action against the Fund under Article 4 or Article 5, 
paragraph 1, of this Convention shall at the option of the claimant be 
brought either before a court of the state where the Fund has its head- 
quarters or before any court of a State Party to this Convention competent 
under Article IX of the Liability Convention. 

4, Each Contracting State shall ensure that the Fund shall have the right 
to intervene as a party to any legal proceedings instituted in accordance 
with Article IX of the Liability Convention before a competent court of that 
state against the owner of a ship or his guarantor. 

5. Except as otherwise provided in paragraph 6, the Fund shall not be 
bound by any judgment or decision in proceedings to which it has not been 
a party or by any settlement to which it is not a party. 

6. Without prejudice to the provisions of paragraph 4, where an action 
under the Liability Convention for compensation for pollution damage has 
been brought against an owner or his guarantor, before a competent court 
in a Contracting State, each party to the proceedings shall be entitled un- 
der the national law of that state to notify the Fund of the proceedings, 
Where such notification has been made in accordance with the formalities 
required by the law of the court seized and in such time and in such a man- 
ner that the Fund has been in fact in a position effectively to intervene as a 
party to the proceedings, any judgment rendered by the court in such pro- 
ceedings shall, after it has become final and enforceable in the state where 
the judgment was given, become binding upon the Fund in the sense that 
the facts and findings in that judgment may not be disputed by the Fund 
even if the Fund has not actually intervened in the proceedings. 


ARTICLE 8 


Subject to any decision concerning the distribution referred to in Article 
4, paragraph 5, any judgment against the Fund by a court having jurisdic- 
tion in accordance with Article 7, paragraphs 1 and 3, shall, when it has be- 
come enforceable in the state of origin and is in that state no longer subject 
to ordinary forms of review, be recognized and enforceable in each Con- 
tracting State on the same conditions as are prescribed in Article X of the 
Liability Convention. 


ARTICLE 9 


I. Subject to the provisions of Article 5, the Fund shall, in respect of any 
amount of compensation for pollution damage paid by the Fund in accord- 
ance with Article 4, paragraph 1, of this Convention, acquire by subrogation 
the right that the person so compensated may enjoy under the Liability 
Convention against the owner or his guarantor. 

2. ‘Nothing in this Convention shall prejudice any right of recourse or 
subrogation of the Fund against persons other than those referred to in the 
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preceding paragraph. In any event the right of the Fund to subrogation 
against such person shall be not less favourable than that of an insurer of 
the person to whom compensation or indemnification has been paid. 

3. Without prejudice to any other rights of subrogation or recourse against 
the Fund which may exist, a Contracting State, or agency thereof, which 
has paid compensation for pollution damage in accordance with provisions 
of national law shall acquire by subrogation the rights which the person so 
compensated would have enjoyed under this Convention. 


Contributions 
ArticLte 10 


1. Contributions to the Fund shall be made in respect of each Contract- 
ing State by any person who, in the calendar year referred to in Article 11, 
paragraph 1, as regards initial contributions and in Article 12, paragraphs 
2(a) or (b), as regards annual contributions, has received in total quanti- 
ties exceeding 150,000 tons: 


(a) in the ports or terminal installations in the territory of that state 
contributing oil carried by sea to such ports or terminal installa- 
tions; and 

(b) in any installations situated in the territory of that Contracting 
State contributing oil which has been carried by sea and dis- 
charged in a port or terminal installation of a non-Contracting 
State, provided that contributing oil shall only be taken into ac- 
count by virtue of this sub-paragraph on first receipt in a Con- 
tracting State after its discharge in that non-Contracting State. 


2. (a) For the purposes of paragraph 1, where the quantity of contribut- 
ing oil received in the territory of a Contracting State by any per- 
son in a calendar year when aggregated with the quantity of con- 
tributing oil received in the same Contracting State in that year 
by any associated person or persons exceeds 150,000 tons, such 
person shall pay contributions in respect of the actual quantity 
received by him notwithstanding that that quantity did not ex- 
ceed 150,000 tons. 

“Associated person” means any subsidiary or commonly controlled 
entity. The question whether a person comes within this defini- 
tion shall be determined by the national law of the state con- 
cerned, 


al 


(b 


ARTICLE 11 


1, In respect of each Contracting State initial contributions shall be made 
of an amount which shall for each person referred to in Article 10 be calcu- 
lated on the basis of a fixed sum for each ton of contributing oil received 
by him during the calendar year preceding that in which this Convention 
entered into force for that state. 

2, The sum referred to in paragraph 1 shall be determined by the As- 


$ 
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sembly within two months after the entry into force of this Convention. In 
performing this function the Assembly shall, to the extent possible, fix the 
sum in such a way that the total amount of initial contributions would, if 
contributions were to be made in respect of 90 per cent of the quantities of 
contributing oil carried by sea in the world, equal 75 million francs. 

3. The initial contributions shall in respect of each Contracting State be 
paid within three months following the date at which the Convention en- 
tered into force for that state. 


ARTICLE 12 


1. With a view to assessing for each person referred to in Article 10 the 
amount of annual contributions due, if any, and taking account of the neces- 
sity to maintain sufficient liquid funds, the Assembly shall for each calendar 
year make an estimate in the form of a budget of: 


(i) Expenditure 


(a) costs and expenses of the administration of the Fund in the rele- 
vant year and any deficit from operations in preceding years; 

(b) payments to be made by the Fund in the relevant year for the 
satisfaction of claims against the Fund due under Article 4 or 5, 
including repayment on loans previously taken by the Fund for 
the satisfaction of such claims, to the extent that the aggregate 
amount of such claims in respect of any one incident does not 
exceed 15 million francs; 

(c) payments to be made by the Fund in the relevant year for the 
satisfaction of claims against the Fund due under Article 4 or 5, 
including repayments on loans previously taken by the Fund for 
the satisfaction of such claims, to the extent that the aggregate 
amount of such claims in-respect of any one incident is in excess 
of 15 million francs; 


(ii) Income 


(a) surplus funds from operations in preceding years, including any 
interest; 

(b) initial contributions to be paid in the course of the year; 

(c) annual contributions, if required to balance the budget; 

(d) any other income. 


2. For each person referred to in Article 10 the amount of his annual con- 
tribution shall be determined by the Assembly and shall be calculated in 
respect of each Contracting State: 


(a) in so far as the contribution is for the satisfaction of payments re- 
ferred to in paragraph 1(i)(a) and (b) on the basis of a fixed sum 
for each ton of contributing oil received in the relevant state by 
such persons during the preceding calendar year; and 

(b) in so far as the contribution is for the satisfaction of payments re- 
ferred to in paragraph 1(i)(c) of this article on the basis of a fixed 
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sum for each ton of contributing oil received by such person during 
the calendar year preceding that in which the incident in question 
occurred, provided that state was a party to this Convention at the 
date of the incident. 


3. The sums referred to in paragraph 2 above shall be arrived at by di- 
viding the relevant total amount of contributions required by the total 
amount of contributing oil received in all Contracting States in the relevant 
year. 

4, The Assembly shall decide the portion of the annual contribution 
which shall be immediately paid in cash and decide on the date of pay- 
ment. The remaining part of each annual contribution shall be paid upon 
notification by the Director. 

ö. The Director may in cases and in accordance with conditions to be 
laid down in the Internal Regulations of the Fund require a contributor to 
provide financial security for the sums due from him. 

6. Any demand for payments made under paragraph 4 shall be called 
rateably from all individual contributors. 


ÅRTICLE 13 


1. The amount of any contribution due under Article 12 and which is in 
arrear shall bear interest at a rate which shall be determined by the As- 
sembly for each calendar year provided that different rates may be fixed 
for different circumstances. 

2. Each Contracting State shall ensure that any obligation to contribute 
to the Fund arising under this Convention in respect of oil received within 
the territory of that state is fulfilled and shall take any appropriate mea- 
sures under its law, including the imposing of such sanctions as it may deem 
necessary, with a view to the effective execution of any such obligation, 
provided however, that such measures shall only be directed against those 
persons who are under an obligation to contribute to the Fund. 

3. Where a person who is liable in accordance with the provisions of Ar- 
ticles 10 and 11 to make contributions to the Fund does not fulfil his obliga- 
tions in respect of any such contribution or any part thereof and is in ar- 
rears for a period exceeding three months, the Director shall take all ap- 
propriate action against such person on behalf of the Fund with a view to 
the recovery of the amount due. However, where the defaulting contribu- 
tor is manifestly insolvent or the circumstances otherwise so warrant, the 
Assembly may, upon recommendation of the Director, decide that no ac- 
tion shall be taken or continued against the contributor. 


ARTICLE 14 


1. Each Contracting State may at the time when it deposits its instru- 
ment of ratification or accession or at any time thereafter declare that it 
assumes itself obligations that are incumbent under this Convention on any 
person who is liable to contribute to the Fund in accordance with Article 
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10, paragraph 1, in respect of oil received within the territory of that state. 
Such declaration shall be made in writing and shall specify which obliga- 
tions are assumed. 

2. Where a declaration under paragraph 1 is made prior to the entry into 
force of this Convention in accordance with Article 40 it shall be deposited 
with the Secretary-General of the Organization who shall after the entry 
into force of the Convention communicate the declaration to the Director. 

3. A declaration under paragraph 1 which is made after the entry into 
force of this Convention shall be deposited with the Director. 

4, A declaration made in accordance with this article may be withdrawn 
by the relevant state giving notice thereof in writing to the Director. Such 
notification shall take effect three months after the Director’s receipt thereof. 

Ə. Any state which is bound by a declaration made under this article 
shall, in any proceedings brought against it before a competent court in re- 
spect of any obligation specified in the declaration, waive any immunity 
that it would otherwise be entitled to invoke. 


ARTICLE 15 


l. Each Contracting State shall ensure that any person, who receives con- 
tributing oil within its territory in such quantities that he is liable to con- 
tribute to the Fund, appears on a list to be established and kept up to date 
by the Director of the Fund in accordance with the subsequent provisions — 
of this article. 

2. For the purposes set out in paragraph 1, each Contracting State shall 
communicate, at a time and in the manner to be prescribed in the Internal 
Regulations, to the Director the name and address of any person who in 
respect of that state is liable to contribute to the Fund pursuant to Article 
10, as well as data on the relevant quantities of contributing oil received by 
any such person during the preceding calendar year. 

3. For the purposes of ascertaining who are, at any given time, the per- 
sons liable to contribute to the Fund in accordance with Article 10, para- 
graph J, and of establishing, where applicable, the quantities of oil to be 
taken into account for any such person when determining the amount of 
his contribution, the list shall be prima facie evidence of the facts stated 
therein. 


Organization and Administration 
ARTICLE 16 


The Fund shall have an Assembly, a Secretariat headed by a Director and, 
in accordance with the provisions of Article 2], an Executive Committee. 


Assembly 
ÅRTICLE 17 


The Assembly shall consist of all Contracting States to this Convention. 
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ARTICLE 18 


The functions of the Assembly shall, subject te the provisions of Article 
26, be: 


1. to elect at each regular session its Chairman and two Vice-Chairmen 
who shall hold office until the next regular session; 

. 2. to determine its own rules of procedure, subject to the provisions of 
this Convention; 

3. to adopt Internal Regulations necessary for the proper functioning of 
the Fund; i 

4, to appoint the Director and make provisions for the appointment of 
such other personnel as may be necessary and determine the terms and 
conditions of service of the Director and other personnel:. 

5. to adopt the annual budget and fix the annual contributions; 

6. to appoint auditors and approve the accounts of the Fund; 

7. to approve settlements of claims against the Fund, to take decisions in 

respect of the distribution among claimants of the available amount of com- 
- pensation in accordance with Article 4, paragraph 5, and to determine the 
terms and conditions according to which provisional payments in respect of 
claims shall be made with a view to ensuring that victims of pollution dam- 
age are compensated as promptly as possible; 

8. to elect the members of the Assembly to be represented on the Execu- 
tive Committee, as provided in Articles 21, 22 and 23; 

9. to establish any temporary or permanent subsidiary body it may con- 
sider to be necessary; 

10. to determine which non-Contracting States and which inter-govern- 
mental and international non-governmental organizations shall be admitted 
to take part, without voting rights, in meetings of the Assembly, the Execu- 
tive Committee, and subsidiary bodies; 

11. to give instructions concerning the administration of the Fund to the 
Director, the Executive Cammittee and subsidiary bodies; 

12. to review and approve the reports and activities of the Executive 
Committee; 

13. to supervise the proper execution of the Convention and of its own 
decisions; 

14. to perform such other functions as are allocated to it under the Con- 
vention or are otherwise necessary for the proper operation of the Fund. 


ARTICLE 19 


I. Regular sessions of the Assembly shall take place once every calendar 
year upon convocation by the Director, provided however that if the As- 
sembly allocates to the Executive Committee the functions specified in Ar- 
ticle 18, paragraph 5, regular sessions of the Assembly shall be held once 
every two years. 

2. Extraordinary sessions of the Assembly shall be convened by the Di- 
rector at the request of the Executive Committee or of at least one-third of 
the members of the Assembly and may be convened on the Directors own 


a 


1972] OFFICIAL DOCUMENTS 725 


initiative after consultation with the Chairman ‘of the Assembly. The Di- 
rector shall give members at least thirty days’ notice of such sessions. 


ARTICLE 20 


A majority of the members of the Assembly shall constitute a quorum for 
its meetings. 


Executive Committee 
ARTICLE 21 


1. The Executive Committee shall be established at the first regular ses- 
sion of the Assembly after the date on which the number of Contracting 
States reaches fifteen. 


ARTICLE 22 


1, The Executive Committee shall consist of one-third of the seven mem- 
bers of the Assembly but of not Jess than seven or more than fifteen mem- 
bers. Where the number of members of the Assembly is not divisible by 
three the one-third referred to shall be calculated on the next higher num- 
ber which is divisible by three. 

2. When electing the members of the Executive Committee the Assembly 
shall: : 


(a) secure an equitable geographical distribution of the seats on the 
Committee on the basis of an adequate representation of Con- 
tracting States particularly exposed to the risks of oil pollution and 
of Contracting States having large tanker fleets; and 

elect one half of the members of the Committee, or in case the total 
number of members to be elected is uneven, such number of the 
members as is equivalent to one half of the total number less one, 
among those Contracting States in the territory of which the largest 
quantities of oil to be taken into account under Article 10 were re- 
ceived during the preceding calendar year, provided that the num- 
ber of states eligible under this sub-paragraph shall be limited as 
shown in the table below: 


_ (b 


al 


Total number Number of States Number of States 
of Members on eligible under to be elected 
the Committee sub-paragraph (b) under 

sub-paragraph (b) 


7 5 3 
8 6 4 
9 6 4 
10 8 5 
11 8 5 
12 9 6 
13 9 6 
14 II 7 
15 11 T 
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3. Any member of the Assembly which was eligible but was not elected 
under sub-paragraph (b) shall not be eligible to be elected for any remain- 
ing seat on the Executive Committee. 


ARTICLE 23 


1. Members of the Executive Committee shall hold office until the end of 
the next regular session of the Assembly. 

2. Except to the extent that may be necessary for complying with the 
requirements of Article 22 no State Member of the Assembly may serve on 
the Executive Committee for more than two consecutive terms. 


ARTICLE 24 


-The Executive Committee shall meet at least once every calendar year at 
thirty days’ notice upon convocation by the Director, either on his own 
initiative, or at the request of its Chairman or of at least one-third of its 
members, It shall meet at such places as may be convenient. 


ARTICLE 25 


At least two-thirds of the members of the Executive Committee shall con- 
stitute a quorum for its meetings. 


ÅRTICLE 26 
1. The functions of the Executive Committee shall be: 


(a) to elect its Chairman and adopt its own rules of procedure, except as 
otherwise provided in this Convention; 

(b) to assume and exercise in place of the Assembly the following 
functions: 


(i) Making provision for the appointment of such personnel, other 
than the Director, as may be necessary and determining the terms 
and conditions of service of such personnel; 

(ii) approving settlements of claims against the Fund and taking all 
other steps envisaged in relation to such claims in Article 18, 
paragraph 7; 

(iii) giving instructions to the Director concerning the administration 
of the Fund and supervising the proper execution, by him of the 
Convention, of the decisions of the Assembly and of the Com- 
mittee’s own decisions; and 


(c) to perform such other functions as are allocated to it by the Assembly. 


2. The Executive Committee shall each year prepare and publish a report 
of the activities of the Fund during the previous calendar year. 


ARTICLE 27 


Members of the Assembly who are not members of the Executive Com- 
mittee shall have the right to attend its meetings as observers. 
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Secretariat 
ARTICLE 28 


1. The Secretariat shall comprise the Director and such staff as the ad- 
ministration of the Fund may require. 
2, The Director shall be the legal representative of the Fund. 


ARTICLE 29 


1. The Director shall be the chief administrative officer of the Fund and 
shall, subject to the instructions given to him by the Assembly and by the 
Executive Committee, perform those functions which are assigned to him 
by this Convention, the Internal Regulations, the Assembly and the Execu- 
tive Committee. 

2. The Director shall in particular: 


(a) appoint the personnel required for the administration of the Fund; 

(b) take all appropriate measures with a view to the proper adminis- 
tration of the Fund’s assets; 

(c) collect the contributions due under this Convention while observing | 
in particular the provisions of Article 13, paragraph 3; 

(d) to the extent necessary to deal with claims against the Fund and 
carry out the other functions of the Fund, employ the services of 
legal, financial and other experts; 

(e) take all appropriate measures for dealing with claims against the 
Fund within the limits and on conditions to be laid down in the 
Internal Regulations including the final settlement of claims without 
the prior approval of the Assembly or the Executive Committee 
where these Regulations so provide; 

(f) prepare and submit to the Assembly or to the Executive Committee, 
as the case may be, the financial statements and budget estimates for 
each calendar year; 

(g) assist the Executive Committee in the preparation of the report 
referred to in Article 26, paragraph 2; 

(h) prepare, collect and circulate the papers, documents, agenda, minutes 
and information that may be required for the work of the Assembly, 
the Executive Committee and subsidiary bodies. 


ARTICLE 30 


In the performance of their duties the Director and the staff and experts 
appointed by him shall not seek or receive instructions from any government 
or from any authority external to the Fund. They shall refrain from any 
action which might reflect on their position as international officials. Each 
Contracting State on its part undertakes to respect the exclusively inter- 
national character of the responsibilities of the Director and the staff and 
experts appointed by him, and not to seek to influence them in the discharge 
of their duties. : 
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Finances 
ARTICLE 31 


1, Each Contracting State shall bear the salary, travel and other expenses 
of its own delegation to the Assembly and of its representatives on the Execu- 
‘tive Committee and on subsidiary bodies. 

2. Any other expenses incurred in the operation of the Fund shall be 
borne by the Fund. 


Voting 
ARTICLE 32 


The following provisions shall apply to voting in the Assembly and the 
Executive Committee: 


(a) each member shall have one vote; 

(b) except as otherwise provided in Article 33, decisions of the Assem- 
bly and the Executive Committee shall be by a majority vote of 
the members present and voting; 

(c) decisions where a three-fourth or a two-thirds majority is required 
shall be by a three-fourths or two-thirds majority vote as the case 
may be of those present; 

(d) for the purpose of this article the phrase “members present” means 
“members present at the meeting at the time of the vote” and the 
phrase “members present and voting” means “members present and 
casting an affirmative or negative vote.” Members who abstain from 
voting shall be considered as not voting. 


ARTICLE 33 


1. The following decisions of the Assembly shall require a three-fourths 
majority: 


(a) an increase in accordance with Article 4, paragraph 6, in the max- 
imum amount of compensation payable by the Fund; 

(b) a determination, under Article 5, paragraph 4, relating to the replace- 
ment of the Instruments referred to in that paragraph; 

(c) the allocation to the Executive Committee of the functions specified 
in Article 18, paragraph 5. 


2. The following decisions of the Assembly shall require a two-thirds 
majority: 


(a) a decision under Article 13, paragraph 3, not to take or continue 
action against a contr:butor; 

(b) the appointment of the Director under Article 18, paragraph 4; 

(c) the-establishment of subsidiary bodies, under Article 18, paragraph 9. 
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ARTICLE 34 


1. The Fund, its assets, income, including contributions, and other prop- 
erty shall enjoy in all Contracting States exemption from all direct taxation. 

2, When the Fund makes substantial purchases of movable or immovable 
property, or has important work carried out which is necessary for the 
exercise of its official activities, and the cost of which includes indirect taxes 
or sales taxes, the governments of Member States shall take, whenever pos- 
sible, appropriate measures for the remission or refund of the amount of 
such duties and taxes, 

3. No exemption shall be accorded in the case of duties, taxes or dues 
which merely constitute payment for public utility services. 

4. The Fund shall enjoy exemption from all customs duties, taxes and 
other related taxes on articles imported or exported by it or on its behalf for 
its official use. Articles thus imported shall not be transferred either for 
consideration or gratis on the territory of the country into which they have 
been imported except on conditions agreed by the government of that 
country. 

5. Persons contributing to the Fund and victims and owners of ships 
receiving compensation from the Fund shall be subject to the fiscal legisla- 
tion of the state where they are taxable, no special exemption or other 
benefit being conferred on them in this respect. 

6. Information relating to individual contributors supplied for the purpose 
of this Convention shall not be divulged outside the Fund except in so far 
as it may be strictly necessary to enable the Fund to carry out its functions 
including the bringing and defending of legal proceedings . 

7. Independently of existing or future regulations concerning currency or 
transfers, Contracting States shall authorize the transfer and payment of any 
contribution to the Fund and of any compensation paid by the Fund without 
any restriction. 


Transitional Provisions 
ARTICLE 35 


1. The Fund shall incur no obligation whatsoever under Article 4 or 5 in 
respect of incidents occurring within a period of one hundred and twenty 
days after the entry into force of this Convention. 

2, Claims for compensation under Article 4 and claims for indemnification 
under Article 5, arising from incidents occurring later than one hundred 
and twenty days but not later than two hundred and forty days after the 
entry into force of this Convention may not be brought against the Fund 
prior to the elapse of the two hundred and fortieth day after the entry into 
force of this Convention. 


ARTICLE 36 


The Secretary-General of the Organization shall convene the first session 
of the Assembly. This session shall take place as soon as possible after entry 
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into force of this Convention, and in any case not more than thirty days 
after such entry into force. 


Final Clauses 
ARTICLE 37 


1, This Convention shall be open for signature by the states which have 
signed or which accede to the Liability Convention, and by any state repre- 
. sented at the Conference on the Establishment of an International Com- 
pensation Fund for Oil Pollution Damage, 1971. The Convention shall 
remain open for signature until 31 December 1972. 

2. Subject to paragraph 4, this Convention shall be ratified, accepted or 
approved by the states which have signed it. 

3. Subject to paragraph 4, this Convention is open for accession by states 
which did not sign it. 

4, This Convention may be ratified, accepted, approved or acceded to, 
only by states which have ratified, accepted, approved or acceded to the 
Liability Convention. l 


ARTICLE 38 


1, Ratification, acceptance, approval or accession shall be effected by the 
deposit of a formal instrument to that effect with the Secretary-General of 
the Organization. 

2. Any instrument of ratification, acceptance, approval or accession de- 
posited after the entry into force of an amendment to this Convention with 
respect to all existing Contracting States or after the completion of all 
measures required for the entry into force of the amendment with respect to 
those Parties shall be deemed to apply to the Convention as modified by the 
amendment. 


ARTICLE 39 


Before this Convention comes into force, a state shall, when depositing 
an instrument referred to in Article 38, paragraph 1, and annually thereafter 
at a date to be determined by the Secretary-General of the Organization, 
communicate to him the name and address of any person who in respect of 
that state would be liable to contribute to the Fund pursuant to Article 10 
as well as data on the relevant quantities of contributing oil received by any 
such person in the territory of that state during the preceding calendar year. 


Article 40 


1. This Convention shall enter into force on the ninetieth day following 
the date on which the following requirements are fulfilled: 


(a) at least eight states have deposited instruments of ratification, 
acceptance, approval or accession with the Secretary-General of 
the Organization, and 
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(b) the Secretary-General of the Organization has received information 
in accordance with Article 39 that those persons in such states who 
would be liable to contribute pursuant to Article 10 have received 
during the preceding calendar year a total quantity of at least 750 
million tons of contributing oil. 


2. This Convention shall, however, not enter into force before the Liability 
Convention has entered into force. 

3. For each state which subsequently ratifies, accepts, approves or accedes 
to it, this Convention shall enter into force on the ninetieth day after deposit 
by such state of the appropriate instrument. 


ARTICLE 41 


1, This Convention may be denounced by any Contracting State at any 
time after the date on which the Convention comes into force for that state. 

2, Denunciation shall be effected by the deposit of an instrument with the 
Secretary-General of the Organization. 

3. A denunciation shall take effect one year, or such longer period as 
may be specified in the instrument of denunciation, after its deposit with 
the Secretary-General of the Organization. 

4, Denunciation of the Liability Convention shall be deemed to be a de- 
nunciation of this Convention. Such denunciation shall take effect on the 
same date as the denunciation of the Liability Convention takes effect ac- 
cording to paragraph 3 or Article XVI of that Convention. 

o. Notwithstanding a denunciation by a Contracting State pursuant to 
this article, any provisions of this Convention relating to the obligations to 
make contributions under Article 10 with respect to an incident referred to 
in Article 12, paragraph 2 (b) and occurring before the denunciation takes 
effect shall continue to apply. 


ARTICLE 42 


1. Any Contracting State may, within ninety days after the deposit of an 
instrument of denunciation, the result of which it considers will significantly 
increase the level of contributions for remaining Contracting States, request 
the Director to convene an extraordinary session of the Assembly. The 
Director shall convene the Assembly to meet not later than sixty days after 
receipt of the request. 

2. The Director may convene, on his own initiative, an extraordinary ses- 
sion of the Assembly to meet within sixty days after the deposit of any in- 
strument of denunciation, if he considers that such denunciation will result 
in a significant increase in the level of contributions for the remaining 
Contracting States. l 

3. If the Assembly at an extraordinary session convened in accordance 
with paragraph 1 or 2 decides that the denunciation will result in a sig- 
nificant increase in the level of contributions for the remaining Contracting 
States, any such state may, not later than one hundred and twenty days 
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before the date on which that denunciation takes effect, denounce this Con- 
vention with effect from the same date. 


ARTICLE 43 


1. This Convention shall cease to be in force on the date when the number 
of Contracting States falls below three. 

2. Contracting States which are bound by this Convention on the date 
before the day it ceases to be in force, shall enable the Fund to exercise 
its functions as described under Article 41 and shall for that purpose only, 
remain bound by this Convention. 


ARTICLE 44 
1. If this Convention ceases to be in force, the Fund shall nevertheless 


(a) meet its obligations in respect of any incident occurring before the 
Convention ceased to be in force; 

(b) be entitled to exercise its rights to contributions to the extent that 
these contributions are necessary to meet the obligations under sub- 
paragraph (a) including expenses for the administration of the Fund 
necessary tor this purpose. 


2. The Assembly shall take all appropriate measures to complete the wind- 
ing up of the Fund, including the distribution in an equitable manner of any 
remaining assets among those persons who have contributed to the Fund. 

3. For the purpose of this article the Fund shall remain a legal person. 


ARTICLE 45 


1, A Conference for the purpose of revising or amending this Convention 
may be convened by the Organization. 

2. The Organization shall convene a Conference of the Contracting States 
for the purpose of revising or amending this Convention at the request of 
not less than one-third of all Contracting States. 


ARTICLE 46 


1. This Convention shall be deposited with the Secretary-General of 
the Organization. 
2. The Secretary-General of the Organization shall: 


(a) inform all states which have signed or acceded to this Convention of: 


(i) each new signature or deposit of instrument and the date thereof; 
(ii) the date of entry into force of the Convention; 
(iii) any denunciation of the Convention and the date on which it 
takes effect; 


(b) transmit certified true copies of this Convention to all Signatory 
States and to all states which accede to the Convention. 
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ARTICLE 47 


As soon as this Convention enters into force, a certified true copy thereof 
shall be transmitted by the Secretary-General of the Organization to the 
Secretariat of the United Nations for registration and publication in accord- 
ance with Article 102 of the Charter of the United Nations. 


ARTICLE 48 


This Convention is established in a single original in the English and 
French Janguages, both texts being equally authentic. Official translations 
in the Russian and Spanish languages shall be prepared by the Secretariat 
of the Organization and deposited with the signed original. 


In Wirness WHEREOF the undersigned plenipotentiaries being duly 
authorized for that purpose have signed the present Convention. 


Done at Brussels this eighteenth day of December one thousand nine 
hundred and seventy-one. 


[Signed on behalf of Algeria, Belgium, Brazil, Federal Republic of Germany, 
Ghana, Poland, Portugal, Sweden, Switzerland, United Kingdom, United 
States, and Yugoslavia. | 
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THE “SANCTIONS” OF THE INTERNATIONAL 
MONETARY FUND * 


By Joseph Gold ** 


INTRODUCTION 


Recent events in the international monetary system culminating in the 
decision of the United States, announced on August 15, 1971, to suspend 
the convertibility of the dollar induce the international lawyer to ask once 
again what contribution sanctions can make to respect for international 
law and the effectiveness of multilateral treaties. This question has been 
a practical problem at two stages in the development of the International 
Monetary Fund. It arose first during the negotiation and drafting of the 
original Articles of Agreement which were adopted at the Bretton Woods 
Conference in July 1944. The second stage was the negotiation and draft- 
ing of the amendment of July 28, 1969, which dealt mainly with the legal 
structure of special drawing rights as a supplement to existing reserve 
assets. It is now apparent that there will be a third stage, in which a re- 
form of the international monetary system, perhaps in some of its most 
fundamental aspects, will lead to a further amendment of the Fund's 
charter. 


° This article is of particular interest in view of the current and continuing nego- 
tiations concerning the further development of the International Monetary System 
called for by the Smithsonian Agreement of December 18, 1971. 

‘That interest is heightened by the recommendations of the study issued in Febru- 
ary 1972 by the Panel on International Monetary Policy of the American Society of 
International Law. In that study, “Long-Term International Monetary Reform: A 
Proposal for an Improved International Adjustment Process,” the Panel specifically 
called for a strong “compliance authority” to “enforce compliance” with what would 
be the Fund’s greatly expanded functions (were the Panel’s recommendations to pre- 
vail) “to assure a smoothly functioning international balance of payments adjustment 
process.” (p. 7) While recognizing “that compliance is a difficult concept for sov- 
ereign nations to accept,” the Panel was of the view that nonetheless “an acceptable 
compliance procedure will be essential.” (p. 37) 

This analysis of the existing sanctions in the Fund’s Articles, and of their use and 
non-use is both valuable and timely for the important negotiations which lie ahead. 
Ed. Note, Stanley D. Metzger 

2° General Counsel and Director of the Legal Department of the International 
Monetary Fund. The views expressed in this article are those of the author and not 
necessarily those of the Fund. 

1 See the Resolution of the Board of Governors on the International Monetary Sys- 
tem adopted at the 1971 Annual Meeting of the Board of Governors of the Fund 
(Resolution No. 26-9). - 

“WHEREAS the present international monetary situation contains the dangers 
of instability and disorder in currency and trade relationships but also offers the 
opportunity for constructive changes in the international monetary system; and... 

WHEREAS consideration should be given to the improvement of the interna- 
tional monetary system and the adjustment process; ... 

NOW, THEREFORE, the Board of Governors hereby resoLves that: .. . 
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Even before August 15, 1971 certain failures by members of the Fund 
to observe the obligations of the Articles were regarded by some people as 
evidence that the sanctions availab-e to the Fund were inadequate. Now 
that reform of the international monetary system is likely, it is possible 
that there will be support for the extension of existing sanctions or for 
more painful sanctions for failures to observe obligations that are created 
as part of any future reform. There may be particular emphasis on sanc- 
tions in connection with any reforms that appear to be a relaxation of the 
strictness of present obligations. For example, if margins wider than 
those now valid are permitted for exchange transaction,? or if temporary 
departures from the maintenance of all margins are made legal, it may 
be argued with particular vehemence that the abuse of these new freedoms 
should be deterred by an armory of sharper sanctions.* Analysis of the 
present sanctions of the Fund anc the use that the Fund has made of 
them is relevant in considering the possible role of sanctions in the future. 


CLASSIFICATION OF THE FUNDS SANCTIONS (REMEDIES) 


A common understanding of sanctions is that they are measures to en- 
sure the observance of obligations or to punish the violation of them. 
This understanding is not particularly useful for the purposes of the present 
inquiry. A closer approach to a useful definition is that the sanctions of 
the Fund are those measures that are applied without the need for the 





HI. The Executive Directors are requested: 

(a) to make reports to the Board of Governors without delay on the measures 
that are necessary or desirable for the improvement or reform of the international 
monetary system; and 

(b) for the purpose of (a), to study all aspects of the international monetary 
system, including the role of reserve currencies, gold, and special drawing rights, 
convertibility, the provisions of the Articles with respect to exchange rates, and 
the problems caused by destabilizing capital movements; and 

(c) when reporting, to include, :f possible, the texts of any amendments of 
the Articles of Agreement which they consider necessary to give effect to their 
recommendations.” 

(International Monetary Fund, Summary Proceedings of the Twenty-Sixth Annual 
Meeting of the Board of Governors, 1971 at 331-32 (hereinafter referred to as Sum- 
mary Proceedings for a particular year); 23 International Financial News Survey (No. 
39, 1971) at 322. 

2 Art. IV §§ 3 and 4 of the Articles of Agreement of the International Monetary 
Fund which entered into force on Dec. 27, 1945 and were amended effective July 
28, 1969. References hereinafter to an Article or a Schedule are to a provision of 
this Agreement. International Monetary Fund, Selected Decisions of the Executive 
Directors and Selected Documents (hereinafter referred to as Selected Decisions) 
(Washington, Fifth Issue, 1971) at 15 (Decision No. 904-(59/32), July 24, 1959), 

3 International Monetary Fund, The Role of Exchange Rates in the Adjustment of 
International Payments: A Report by the Executive Directors 54-58, 76-78 (1970) 
(hereinafter cited as Report on Exchange Rates). 

“We should also consider how to achieve adequate safeguards against unilateral 
breaches of the new agreement.” (Statement by Per Kleppe, Minister of Commerce 
and Shipping of Norway, at the Twenty-Sixth Annual Meeting of the Board of Gov- 
ernors, 1971, Summary Proceedings, 1971, at 88. 
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consent of the member against which the measure is directed and are re- 
garded by members as censorious. Some of these measures may be ap- 
plied without the necessity for any finding that a member has neglected 
its obligations. Members have tended to think of the measures as con- 
stituting a single class even though some apply to obligations and others 
do not. This attitude has had profound effects on the practice of the 
Fund.’ To avoid any confusion that might arise because the word “sanc- 
tions” is associated with obligations, the word “remedies” will be used in 
the rest of this article. ` 

The first distinction that can be made among the remedies of the Fund, 
then, is that some apply only on a failure to observe obligations and some 
apply even though there is no such failure. A second distinction can be 
made on the basis of the apparent purpose of the remedy. On this view, 
three categories can be distinguished. 

(i) Some remedies are intended to safeguard the resources (mainly 
gold and the currencies of members) held by the Fund in its General Ac- 
count or the effectiveness of special drawing rights allocated through its 
Special Drawing Account. The purpose of this category of remedies is 
to ensure that the operations and transactions of members conducted 
through the General Account or the operations and transactions in special 
drawing rights of participants in the Special Drawing Account will be in 
accordance with the Articles. 

(ii) Some remedies are designed to promote appropriate policies of 
adjustment. The purpose of these remedies is to encourage members to 
take actions consistent with the Articles in order to avoid disequilibria in 
their balances of payments or bring about a timely correction of any dis- 
equilibria that do occur. 

(iii) Other remedies may be clearly punitive in inspiration. These 
remedies usually, but not invariably, apply to failures to observe obligations. 

Although it is possible to distinguish among the purposes that the 
drafters seem to have had in mind in adopting various remedies, the three 
categories are not wholly discrete. It will be seen that some remedies 
serve more than one purpose. 

Finally, it is possible to classify remedies in accordance with the tech- 
niques which they employ. They may involve: (a) the judgment of 
peers; (b) publicity; (c) increased burdens; (d) the denial of benefits. 
Once again, these categories are not wholly exclusive of each other. 

The remedies of the Fund that are discussed in this article will be 
marshalled according to the last classification, but the discussion will not 
ignore the other classifications. The inquiry will begin with the remedies 


5 For earlier discussions of practice, see 2 The International Monetary Fund, 1945- 
1964: Twenty Years of International Monetary Cooperation 582-88 (1969); and 
Joseph Gold, “Certain Aspects of the Law and Practice of the International Monetary 
Fund,” in The Effectiveness of International Decisions: Papers of a Conference of 
the American Society of International Law, and the Proceedings of the Conference 
(Schwebel, ed., 1971) at 72-76 (hereinafter referred to as Effectiveness of Inter- 
national Decisions), 
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of the original Articles and then take up the remedies of the amendment 
of July 28, 1969. 


THE GENERAL ÅCCOUNT 
(a) The judgment of peers 


The Executive Directors, consisting of 20 directors appointed or elected 
by the members of the Fund, are the organ which is in continuous session 
and which exercises all the powers of the Fund that have not been reserved 
to the Board of Governors. Both the Board of Governors, to which each 
member appoints a governor and an alternate, and the Executive Direc- 
tors take their decisions by a majority of the votes cast unless a special 
majority is prescribed for a particular decision.” In the Board of Gover- 
nors, a governor casts the number of votes allotted, in accordance with 
the Fund’s system of weighted voting power, to the member that appointed 
him.* The same rule applies to an appointed executive director when 
voting in the Executive Directors. An elected director casts the number 
of votes allotted to members which counted towards his election.’ De- 
cisions of the Board of Governors or of the Executive Directors are decisions 
of an organ of the Fund and not of the members, but decisions are often 
thought to express the views held by the members that appointed the 
governors or that appointed or elected the executive directors who con- 
curred in the decision. This belief rests on the assumption that members 
give instructions or advice to governors or executive directors on the way 
in which they should vote, even though under the Articles they are free 
to take whatever positions they see fit and are not required to request in- 
structions or advice. The tendency to regard decisions of the Fund’s 
organs as the decisions of sovereign states at one remove explains why 
certain remedies can be classified under the heading of the judgment of 
peers. 

(i) A remedy which can be classified most conveniently in this way 
is the communication of views under the provision that gives the Fund 
authority “at all times . . . to communicate its views informally to any 
member on any matter arising under this Agreement.”?° The word “in- 
formally” means that the Fund’s views are not published. In the exercise 
of this broad authority, the Executive Directors might inform a member 
that it was failing to observe its obligations, but a communication of views 
does not have to allege a failure. It could recommend policies which the 
Fund thought were most likely to promote adjustment in a member’s bal- 
ance of payments, or it could relate to a members use of the Fund’s 
resources. . 


e Art. XII § 3(a) and (g); § 15 of the By-Laws. For the reserved powers, see 
Art. XII § 2(b) and Art. XXVII (a) (i). 

T Art. XII § 5(d). The voting power of a member consists of a fixed number of 
votes, which is the same for all members, and votes that are weighted according to 
the quota of the member (Art. XII § 5(a)). 

8 Art. XII § 2(e). 8 Art. XII § 3(3). 

10 Art. XII § 8. 
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(ii) Under transitional arrangements in the Articles, a member may 
maintain and adapt restrictions on payments and transfers for current 
international transactions even though the restrictions are inconsistent with 
the obligations of convertibility that are prescribed by the Articles.11 A 
member must withdraw the restrictions it maintains or imposes under 
these transitional arrangements when it is satisfied that it can settle its 
balance of payments without purchasing foreign exchange from the Fund 
in an amount that would be considered an undue use of the Fund's re- 
sources. A member may be dilatory in coming to the conclusion that 
it can dispense with restrictions, and therefore the Executive Directors are 
authorized to decide that “representations” shall be made to the member 
“that conditions are favorable for the withdrawal of any particular re- 
striction, or for the general abandonment of restrictions, inconsistent with 
the provisions of any other articles of this Agreement.” 15 The Articles do 
not provide that the representations made to a member shall be published. 
A decision to make representations does not imply that a member has 
violated any obligation, unless it has become apparent, for example from 
a member’s own declarations, that it is satisfied that there is no justifica- 
tion based on its balance of payments for the restrictions it retains under 
the transitional arrangements. 

Representations resemble the communication of views in the classifica- 
tion of remedies according to technique. Under the classification based 
on purpose, the representations discussed here are most obviously con- 
nected with the adjustment process, but they also involve the safeguarding 
of the Fund’s resources because a member is required to dispense with 
restrictions under the transitional arrangements when it is satisfied that 
surrendering them would not result in the need to make an excessive use 
of the Fund’s resources. 

(iii) Whenever the Fund concludes that a member is using the resources 
of the Fund in a manner contrary to the purposes of the Fund, it must 
present to the member a report setting forth the views of the Fund and 
prescribing a suitable time for reply.1* The primary purpose of the re- 
port is to safeguard the resources of the Fund, but it may be designed 
also to encourage the member to pursue appropriate policies of adjustment. 


(b) Publicity 


(i) The Fund may go beyond the communication of its views to a 
member “informally” and “decide to publish a report made to a member 
regarding its monetary or economic conditions and developments which 
directly tend to produce a serious disequilibrium in the international bal- 
ance of payments of members.” The report may be made to a member 
in persistent surplus or in persistent deficit, and it may be made to either 
member even though there is no failure to observe obligations. The Fund 


11 Art, XIV § 2. For the obligations of convertibility, see Art. VIII $$ 2, 3, and 4. 
12 Art. XIV § 2. 28 Art, XIV § 4. 
14 Art. V § 5; Selected Decisions supra n. 2, at 33. 


742 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 66 


may not publish a report, however, if it involves “changes in the funda- 
mental structure of the economic organization of members.” * 

The weight attached by the drafters to the public “mobilization of 
shame” 1° as a remedy is demonstrated by the requirement of a special 
majority for a decision to publish a report. A two-thirds majority of the 
total voting power is necessary for this decision. It is one of only two 
decisions to apply a remedy for which a special majority is required. 
For all decisions other than the two exceptions a majority of the votes 
cast is sufficient. 

A proposal by a delegate of the U.S.S.R. at the Bretton Woods Con- 
ference that a report should not be published without the consent of the 
member to which it was made was rejected." The provision that au- 
thorizes the publication of the report, however, makes it clear that if the 
member is not entitled to appoint an executive director, it will be able to 
exercise the privilege #* of sending a representative to attend the meeting 
of the Executive Directors at which the report and its publication are dis- 
cussed. . In this way, the member will be able to communicate its views 
directly to the Executive Directors. This is a safeguard for it because the 
executive director whom it has helped to elect may decide to take a position 
that is affected by the views of other members that helped to elect him.?® 

(ii) The Articles enable the Fund to apply the remedy of publicity if a 
member has a large and prolonged surplus in its balance of payments which 
is associated with deficits in the balance of payments of many other mem- 
bers.2° The remedy in these circumstances is most closely connected with 
the adjustment process. 

If the Fund finds that a general scarcity of a particular currency is de- 
veloping among members, it may inform members cf this finding and may 
issue a report to them setting forth the causes of the scarcity and containing 
recommendations designed to bring it to an end.** It is provided that a 
representative of the member issuing the currency “shall participate” in the 
preparation of the report, and not merely that the member shall be en- 
titled to send a representative to the meeting at which a report is con- 
sidered. The recommendations, however, may call for action by members 
in deficit as well as the member in surplus. 

The Fund may issue the report even though the widespread deficits of 


15 Art, XII § 8. 

16 Effectiveness of International Decisions supra n. 5, at 73-78. 

17 Proceedings and Documents of the United Nations Monetary and Financial Con- 
ference, Bretton Woods, New Hampshire, July 1-22, 1944 (Dept. of State Pub. 2866, 
Int'l. Org. and Conf. Series I, 3 (1948) at 1087-88) (hereinafter cited as Procs. and 
Docs.). i 18 Art, XII § 3(j). 

19 He can cast the number of votes allotted to all of the members which elected 
him only as a unit (Art. XII § 3(i)). 

20 E. M. Bernstein, “Scarce Currencies and the International Monetary Fund,” 53 
J. of Political Economy 1-14 (1945) (reproduced in Hearings on Bretton Woods 
Agreements Act Before the Senate Comm. on Banking and Currency, 79th Cong., 1st 
Sess. 621-39 (1945) (hereinafter cited as Senate Hearings). 

21 Art. VII § 1. 
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members have not depleted the Fund’s resources to the point at which it 
feels impelled to ration them. Neither is it necessary for the Fund to find 
that the issuer of the currency that is becoming scarce has failed to observe 
some obligation. On the contrary, it was recognized by a leading nego- 
tiator of the original Articles that the causes of the scarcity need not be the 
policies of a member in surplus.22, The recommendations. of the Fund are 
not given the force of obligations, and no remedy is prescribed if they are 
not followed. The drafters relied on the persuasiveness and objectivity of 
the report to influence public opinion and, through it, the policies of 
governments,”* 

It is not obvious why a decision to issue a report on “monetary or 
economic conditions and developments which directly tend to produce a 
serious disequilibrium in the international balance of payments of members” 
requires a two-thirds majority of the total voting power, whereas a decision 
to issue a report on the no less serious general scarcity of a currency can 
be taken by a majority of the votes cast. The former report is on conditions 
and developments that “tend” to produce sericus imbalances, and the lat- 
ter report is on the general scarcity of a currency that “is developing,” 
so that the difference cannot be explained as an effort by the drafters to 
make it easier to take a decision after serious imbalances have developed. 
Probably, the explanation is political. It was made easier to issue a report 
on the general scarcity of a currency because the provisions on scarce 
currencies were the result of the intense concern of some negotiators, par- 
ticularly the United Kingdom, with the actions that could be taken by 
members if there should be a worldwide shortage of U.S. dollars. 


(c) Increased burdens 


Members may use the resources of the Fund held in the General Ac- 
count only to help them deal with temporary balance of payments problems, 


22 “Countries may get into a position where there is a scarcity of foreign currency 
not because of the fault of the country from which they are buying but due to their 
own extravagant policies. We said we could accept no such assumption, either im- 
plicit or explicit, that if dollars became scarce in the fund, that the fault is neces- 
sarily ours. We finally agreed that if any currency becomes scarce a report will be 
prepared and a member of the committee which prepares that report shall be a 
representative of the country whose currency is becoming scarce. We want to make 
certain any report made is a competent one, and places the responsibility for the 
scarcity where it belongs and give proper weight to each of the various causes. We 
said we would agree to have the fund make a report. More than that if the fund 
declares a currency scarce we would agree that the fund be required to make public 
the report. That, we think, is highly desirable, because if there are causes for that 
scarcity which are in part due to policies pursued by the United States, then we think 
that Congress ought to know it. The report of the fund would have prestige, if the 
fund earns prestige. If the fund conducts itself in such a way that it wins the con- 
fidence of the various countries, Congress or a committee—your committee would 
have it—would have before it the report of the fund for you to examine for what it 
was worth. If the reason stated in the report seemed sound it might influence your 
policy, you would take that fact into consideration.” (H. D. White in Senate Hearings 
supra n. 20, at 168-69. See also at 170). 28 Thid. 169-70: and 211, 
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and therefore only a temporary use is proper. In principle, the period: is 
determined by the nature of the problem, but the more effective rule in 
practice is that the period should never extend beyond three to five years. 
A member terminates its use of the Fund’s resources by repurchasing, with 
the convertible currencies of other members, gold, or special drawing 
rights, the currency that it paid to the Fund for the foreign exchange it 
purchased. In addition, a members use of the Fund’s resources may be 
terminated by the Fund’s sale of the member’s currency to other members 
that are in difficulties, but this is not likely to occur unless the member's 
own problem has been solved. Termination of the use of the Fund’s 
resources keeps them revolving and enab-_es the Fund to go on supplying 
appropriate currencies in transactions with members in need. 

A member pays periodic charges on its currency to the extent that the 
Fund holds it in an amount exceeding the member’s subscription, which is 
equal to its quota and payable normally in gold and the member’s own 
currency in proportions of 25 per cent and 75 per cent, respectively. A 
member pays charges, therefore, as the result of purchases of foreign ex- 
change by it that raise the Fund’s holdings of the members currency 
beyond the level of its quota, The rates of charge increase in relation to 
both the proportion between the amount of use of the Fund’s resources and 
the size of quota and the period during which the use remains outstanding. 
In order to safeguard: the revolving character of the Fund's resources, 
the Articles provide that when the charges reach a certain rate the Fund 
and the member shall consider means to r2duce the Fund’s holdings of the 
member’s currency, and if agreement is not reached, the rates then rise to a 
prescribed level, after which the Fund may impose penalty rates.” 

The imposition of penalty rates on a member dogs not necessarily imply 
that it is failing to observe an obligation. The Fund might conclude, how- 
ever, that the member’s use of the Fund’s resources was so prolonged that 
it should be declared ineligible to make purchases from the Fund during 
the period of ineligibility. A declaration of ineligibility because of an 
improper use of the Fund’s resources would be a decision that the member 
was failing to fulfill its obligations under the Articles.” 

Penalty rates were designed not only to safeguard the Fund’s resources, 
or punish an improper use of them, but also to encourage adjustment. They 
were intended to induce a member to pursue policies that would succeed in 
bringing about an increase in its monetazy reserves and enable it to re- 
purchase its currency from the Fund. 


(d) Denial of benefits 


Writers on international law have recognized the denial of benefits as a 
characteristic of the sanctions of modern international organizations.27_ It 


24 Selected Decisions supra n. 2, at 22-23. 

25 Art. V § 8(c)} and (d). Rules and Regulations, Rule I-4(g). Under the Rule, 
the Fund may impose penalty rates if an agreement that has been reached on the 
reduction of the Fund’s holdings is not observed by the member. 

26 Art, XV § 2(a). 

27 See, for example, W. Friedmann, “General Course in Public International Law,” 
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is certainly prominent among the remedies of the International Monetary 
Fund. 

(i) Ineligibility to use the Fund’s resources is one way in which the 
normal benefits of membership may be withheld by the Fund. A mem- 
ber may become ineligible to purchase foreign exchange from the Fund 
under any one of a number of provisions. The most general of these pro- 
visions enables the Fund to declare a member ineligible to use the re- 
sources of the Fund if the member “fails to fulfill any of its obligations” 
under the Articles. It was proposed originally at Bretton Woods that 
the provision should refer not only to failures to fulfill obligations but also to 
any other acts that were contrary to the purposes of the Fund.” Later, it 
was proposed that the provision should apply to failures to fulfill obliga- 
tions in a manner that was contrary to the purposes of the Fund.*° The 
first proposal would have been broader and the second narrower than 
the provision finally adopted. The second of: the unsuccessful proposals 
may have failed because it created a dubious distinction between failures 
that affected the purposes of the Fund and those that did not. Another 
reason for rejection of the proposal may have been the dislike of the lex 
imperfecta that would have been created if some failures had had no 
remedy attached to them. 

There are three provisions under which the Fund may declare a member 
ineligible for failures to fulfill obligations that are defined more specifically: 

(1) If the Fund has made representations to a member that conditions 
are favorable for the withdrawal of particular restrictions, or for the 
abandonment of all restrictions, that it is maintaining under the transitional 
arrangements of the Articles, the member must be given a reasonable time 
to reply, but if the Fund finds that the member persists in maintaining re- 
strictions, the Fund may declare the member ineligible.** 

(2) A member may nòt use the Fund’s resources to meet a large or 
sustained outflow of capital, and the Fund may request a member to impose 
capital controls to prevent a use of that character. If a member receives a 
request but fails to exercise appropriate controls, the Fund may declare 
the member ineligible.*? 

(3) If the Fund has presented a report to a member because it is using 
the Fund’s resources in a manner contrary to the purposes of the Articles, 
the Fund may impose an immediate limitation on the member’s use of the 
Fund's resources. If no reply to the report is received from the member 
within the time prescribed by the Fund, or if the reply is unsatisfactory, the 
Fund may continue to impose the limitation or, after giving reasonable 
notice to the member, may declare it ineligible.** 

Any decision on ineligibility can be carried by a majority of the votes 
cast by the Executive Directors. Voting power is modified, however, for 


in 127 Recueil des Cours: Collected Courses of the Hague Academy of International 
Law 68-70 (1969). 


— 28 Art. XV § 2(a). 29 Procs. and Does. supra n. 17, at 272. 
80 Ibid, 534. 81 Art. XIV § 4. 
82 Art. VI § 1(a). But see Art. VI §§ 1(b) and 2. | ° 


33 Art. V § 5. 


/ 
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decisions connected with a members use of the Fund's resources in a 
manner contrary to its purposes. The normal weighted voting power is 
modified in relation to the net sales of a member’s currency by the Fund or 
the net purchases that a member has made of the currencies of other mem- 
bers. This rule enhances the voting power of “creditor” members of the 
Fund and diminishes the voting power of “debtor” members according to 
a prescribed formula. The other decisions for which weighted voting 
power is adjusted are those that waive the conditions on which a member 
may use the Fund's resources.** The conditions that are waived most often 
in practice are those that impose certain annual or cumulative limits on the 
amount of foreign exchange that members may purchase from the Fund. 
The two categories of decisions for which weighted voting power is ad- 
justed are not the only decisions of a financial character taken by the 
Fund in the course of its multifarious activities. They were distinguished 
from the other decisions because the drafters thought it useful to assure 
public opinion that the voices of “creditor” members would be strengthened 
when the Fund was considering decisions to prevent the improper use of its 
resources or permit use in amounts that the drafters regarded as more than 
normal.*¢ 

Finally, a member may become ineligible under a further provision, 
which differs in two ways from all of the other provisions under which 
ineligibility may occur. First, a member becomes ineligible, in the circum- 
stances described in this provision, without any decision by the Fund. 
Ineligibility is automatic, and can be prevented only if the Fund takes a 
decision that the member shall remain eligible. Second, a member which 
becomes ineligible under the provision is not regarded as failing to fulfill 
an obligation. 

In an earlier article in this Journa,’ it was explained that a member 
becomes ineligible automatically, but without the stigma of failing to 
fulfill an obligation, if it changes the par value of its currency despite the 
objection of the Fund in circumstances in which the Fund has the legal 
power to object to the change.** The provision resulted from a difference 
of opinion in the negotiation of the original Articles between the United 
States and the United Kingdom on the way in which authority over par 
values should be divided between members and the contemplated in- 
stitution. The compromise was that a member should be able to insist on 
its own view of the appropriate par value for its currency without being 
regarded as a violator of its international obligations but with the ‘auto- 
matic loss of its ability to use the Fund’s resources. The preference of 
the drafters for fixed rates of exchange is demonstrated by the fact that 
the compromise applies only if a member ceases to maintain the par value 


34 Art. XII § 5(b). 35 Art, V § 4. 

38 See also Art. XII § 3(c) which is designed to ensure the presence of directors 
appointed by “creditor” members in the Executive Directors. 

87 Joseph Gold, “Unauthorized Changes of Per Value and Fluctuating Exchange 
Rates in the Bretton Woods System,” 65 A.J.LL. 113-28 (1971). 

38 Art. IV § 6. 
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for its currency established under the Articles by substituting a new, al- 
though unauthorized, par value. The compromise does not extend to 
those circumstances in which a member ceases to give effect to the par 
value for its currency established under the Articles by allowing the foreign 
exchange value of its currency to fluctuate or permits exchange rates for its 
currency to move within margins around the par value that are inconsistent 
with the Articles. A member that takes either of these actions has not 
been shielded from the conclusion that it is failing to fulfill its obligations. 

Although ineligibility has a punitive aspect because in all but one case 
it relates to failures to fulfill obligations, it is also intended to safeguard 
the Fund's resources. This purpose is most apparent when ineligibility is 
imposed because the Fund concludes that a member is making an improper 
use of the Fund’s resources. In congressional hearings in the United States 
more prominence was given to ineligibility as a safeguard than as a punish- 
ment.®® Ineligibility is related to adjustment as well if the judgment that 
the member is making an improper use of the Fund’s resources is based 
on the view that the policies it is pursuing in connection with its balance 
of payments are inadequate or wrong. 

(ii) Ineligibility, whether it be thought of as punishing failures to fulfill 
obligations, as safeguarding the Fund’s resources, or as inducing adjust- 
ment, is most likely to have an impact on members that are in deficit and 
need to use the Fund’s resources. In the drafting of the Articles, there was 
much debate of a remedy that would be appropriate for members in per- . 
sistent surplus, largely because it was feared that the United States might 
follow illiberal policies that would lead to a shortage of U.S. dollars 
in the world. This problem was responsible for the provision already dis- 
cussed under which the Fund may issue a report if it finds that a general 
scarcity of a particular currency is developing. It was thought, however, 
that the Fund might be able to go on making a currency available for a long 
time even though it was scarce in the world. The Fund might have large 
holdings of the currency. Moreover, it might be able to supplement its 
holdings by exercising its powers to sell gold or to borrow.* Eventually, 
however, the Fund might conclude that the demand for the currency 
seriously threatened the Fund’s ability to supply it. The Articles provide, 
therefore, that if the Fund comes to that conclusion, whether or not it has 
already issued a report on a general scarcity, it must “formally” declare the 
currency scarce and ration its existing and accruing supply of the currency 
“with due regard to the relative needs of members, the general international 
economic situation and any other pertinent considerations.” 4 In addition, 
the Fund must issue a report concerning its action. 

A formal declaration of the scarcity of the Fund’s holdings of a currency 
operates as authorization to any member, after consultation with the Fund, 
to impose temporary limitations on the freedom of exchange operations in 
the scarce currency. A member has complete jurisdiction to determine 
the nature of the restrictions, provided that it may not introduce a special 


39 See, for example, Senate Hearings supra n. 20, at 40-41. 
40 Art. VII § 2. 41 Art. VII § 3(a). 
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rate of exchange for the currency or impose measures that are more re- 
strictive than necessary to limit the demand for the scarce currency 
to the amount available to the member. The restrictions must be relaxed 
and removed as rapidly as conditions permit, and the Fund may cancel 
its declaration whenever it finds that the currency is no longer scarce.*” 

It was not intended that the authorization to introduce restrictions should 
be limited to members in deficit. It was thought that if only members in 
deficit were permitted to impose restrictions, they might acquire imports 
from other members that had been obtained with the scarce currency, so 
that the latter members would be using their. reserves to finance the sur- 
pluses of the member issuing the scarce currency.* 

A declaration of the scarcity of the Fund’s holdings of a currency has 
been classified under the heading of the denial of benefits because it au- 
thorizes members to impose discriminatory restrictions against the member 
issuing the scarce currency. The member is deprived, therefore, of the 
benefit of the provisions which prevent members from employing restric- 
tions on payments and transfers for current international transactions or 
discriminatory currency arrangements unless they are approved by the 
Fund.** 

Another way to look at the remedy is that it authorizes retaliation by 
members against a member that has been following policies that led to the 
scarcity of its currency,*® although it has been noted that the causes of the 
scarcity might be complex and might not be the policies of the member 
in persistent surplus. The severity of the consequences of a declaration of 
the scarcity of the Fund’s holdings of a currency is illustrated by the pro- 
vision of the Bretton Woods Agreements Act of the United States which 
declares that its governor, executive director, or alternate may not vote in 
favor of a declaration of the scarcity of the U.S. dollar without the prior 
approval of the U.S. National Advisory Council on International Monetary 
and Financial Problems.** 

A declaration of the scarcity of the Fund’s holdings of a member’s cur- 
rency authorizes other members to take action that can be considered 
retaliatory, but the declaration does not require any finding that the mem- 
ber has failed to fulfill any of its obligations. There is no general principle 
of the Articles that members may retaliate against a member even if it 
does fail to observe its obligations. For example, a member must apply 
appropriate measures to ensure that exchange transactions within its ter- 
ritory that involve its currency and any other member’s currency will take 


42 Art. VII § 3(b). 

43 Bernstein, supra n. 20 at 4 et seg. (Senate Hearings, 624 et seq.). 

44 Art. VIII §§ 2(a) and 3. 

45 “I suggest that one of my difficulties with it [Article VII, Section 3] is that 
that seems to be an international indictment of the United States .. . I mean this is 
a statement from the world that the United States is refusing to take imports, they 
are refusing to lend us money, they are refusing to export capital, and so we indict 
them.” (Senator Taft, Senate Hearings, supra n. 20, 167-68. See also 170 et seq.) 

46 Bretton Woods Agreements Act, Section 4{b)(4), 59 Stat. 513 (1945). 
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place only within margins from parity that are consistent with the Articles.* 
If it neglects this obligation, with the result that its currency fluctuates in 
value, other members are not bound to support the value of that currency. 
They are not required to ensure that exchange transactions within their 
territories that involve the fluctuating currency and their own currency will 
take place only within the proper margins. This result follows from the 
principle that each member is responsible for maintaining the value of its 
own currency. Nevertheless, if a member fails to perform this obligation, 
other members remain bound by their obligation “to collaborate with the 
Fund to promote exchange stability, to maintain orderly exchange arrange- 
ments with other members and to avoid competitive exchange altera- 
tions.” + Therefore, to cite one example, they may not introduce restric- 
tions on payments and transfers for current international transactions or 
discriminatory currency arrangements that are aimed against the issuer of 
the fluctuating currency unless they seek and obtain the approval of the 
Fund. The interests of the international monetary system would not be 
served by the uncontrolled freedom of members to retaliate against the 
admittedly undesirable conduct of one of their number. 

A declaration of the scarcity of the Fund’s holdings of a currency is an 
exception to the rule against individual retaliation, but it is an exception 
that is strictly controlled by the Articles and by the Fund. Some limita- 
tions on it have been noted already. In addition, any member imposing re- 
strictions as the result of a declaration of scarcity must give “sympathetic 
consideration” to representations by the member issuing the scarce cur- 
rency regarding the administration of the restrictions.*® 

(iii) The ultimate remedy involving the denial of benefits is the com- 
pulsory withdrawal of a member from the Fund. Withdrawal from mem- 
bership simultaneously terminates participation in the Special Drawing 
Account,*° and settlements are made in both Accounts either by agreement 
or according to standard provisions in the Articles.™ 

The Fund may compel a member to withdraw if after the expiration of a 
reasonable period the member persists in its failure to fulfill any of its 
obligations. A decision on compulsory withdrawal must be preceded by 
ineligibility, whether it be for use of the. Fund’s resources contrary to the 
purposes of the Fund,* failure to comply with the Fund’s request for ap- 
propriate controls to prevent the use of the Fund’s resources to meet a 
large or sustained outflow of capital,®* persistence in the maintenance of 
restrictions after representations by the Fund," or any other failure to fulfill 
obligations. In addition, the Fund may compel the withdrawal of a 
member that has made an unauthorized change in the par value of its | 

47 Art. IV §§ 3 and 4(b). 

48 Art. IV § 4(a). See also Joseph Gold, “The Duty to Collaborate with the In- 


ternational Monetary Fund and the Development of Monetary Law,” in Law, Justice 
and Equity 137-51 (1967). 


49 Art. VII § 4. 50 Art. XXX § 1{b). 
51 Art. XV § 3 and Schedule D; Art. XXX § 2 and Schedule H. 
52 Art, V § 5. 58 Art. VI § 1. . 


54 Art. XIV § 4. 55 Art. XV § 2(a). 
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currency if the difference between it and the Fund continues. The ulti- 
mate remedy of compulsory withdrawal is available even though an un- 
authorized change in par value is not classified as a failure to fulfill obliga- 
tions. It was assumed by the drafters that a member’s insistence on a par 
value opposed by the Fund can be as incompatible with continuing mem- 
bership as persistence in a failure to fulfill obligations. 

Although expulsion must be preceded by ineligibility, and although any 
ineligibility may lead to expulsion, it does not follow that ineligibility must 
lead to that severe result. The Fund may decide whether or not to compel 
withdrawal, and there is no limit on the period for which a member may 
remain ineligible. France became ineligible automatically when it made an 
unauthorized change of par value on January 26, 1948 and remained in that 
condition until the Fund terminated the ineligibility almost seven years 
later. 

Of all the remedies that have been discussed, compulsory withdrawal is 
the only one that is within the reserved powers of the Board of Governors.*¢ 
The reason is obvious: the action is likely to affect political and financial 
relationships among members. The decision to compel withdrawal, there- 
fore, is within the province of the Board of Governors, which is composed 
largely of ministers of finance or the presidents of central banks. Never- 
theless, it is normal practice for the Executive Directors to make a recom- 
mendation to the Board of Governors on decisions to be taken by the Board 
under its reserved powers, so that the Executive Directors are not in- 
sulated in fact from the political and financial complications of compulsory 
withdrawal. 

The political character and the severity of decisions to compel with- 
drawal have been recognized by stipulating that these decisions can be 
carried only by a special majority. This is the second of the two categories 
of decisions to apply remedies for which a special majority is required. 
For a decision requiring withdrawal a majority of the governors and a 
majority of the total voting power are necessary. The necessity for the 
double majority prevents expulsion by a decision supported only by a 
small number of governors even though they have a majority of the total 
voting power, or by a large number of governors with no more than a small 
share of the total voting power.*" 

Special majorities are prescribed for only a limited number of decisions 
to apply remedies and only one category of decisions has been reserved 
to the Board of Governors because of the conviction that remedies should 
be easy to apply as part of “the conduct of the general operations of the 
Fund.” 5% The contrast between the requirements for decisions on in- 
eligibility and compulsory withdrawal shows that it was to be relatively 

56 Art. XII § 2(b) (vi). 

57 On Jan. 3, 1972, there were 120 members of the Fund. If only a majority of 
governors had been prescribed, the requirement could have been satisfied on that date 
by 61 governors having as little as 9.0 per cent of the total voting power. If only 
a majority of the total voting power had been prescribed, the requirement could have 


been satisfied on that date by as few as 7 governors. 
58 Art, XII § 3(a). 
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easy for the Fund to impose ineligibility in order to safeguard its resources 
and perhaps promote adjustment, but not so easy to take the final step of 
banishing countries from the institution. 


SPECIAL DRAWING ACCOUNT 


New remedies were created by the provisions dealing with special 
drawing rights that were added to the Articles by the amendment of 
July 28, 1969. 

(a) The drafters wished to prevent uses of special drawing rights that- 
would seem to be a flight from them and therefore would undermine con- 
fidence in them as a supplement to existing reserve assets, but it was 
equally necessary that any rule adopted for this purpose should not com- 
promise their character as reserve assets. The problem was solved by 
avoiding a legal restraint on use in the form of an obligation. Instead, 
the Articles declare that a participant in the Special Drawing Account 
is expected to use its special drawing rights only if it has a need to use 
reserves and is not using them for the sole purpose of changing the com- 
position of its reserves as between special drawing rights and its holdings 
of other reserve assets. A participant’s failure to observe the expecta- 
tion is not a failure to fulfill an obligation. The model for the solution 
was the treatment of the unauthorized change cf par value. 

If a participant does not observe the expectation when using special 
drawing rights, the Fund may not challenge the use before it is com- 
pleted but may make representations to the participant after the event. 
In addition, the participant is subject to extraordinary designation to’ re- 
ceive special drawing rights from another participant wishing to make 
use of its holdings of them. The designation is intended to reverse the 
use that was made without observing the expectation and is therefore 
limited to the amount of special drawing rights that was used in this 
way. This form of designation is given priority over the designation of 
participants to receive special drawing rights on the basis of the normal 
economic criteria of the Articles. Designation to reverse use is con- 
sidered no more than a corrective because the failure to observe the ex- 
pectation may be the result not of design but of miscalculation by the 
participant on developments in its reserves.* 

(b) A participant in the Special Drawing Account may become unable 
to use special drawing rights because it has failed to fulfill obligations 
related to them. To ensure that special drawing rights would be an effec- 
tive supplement to existing reserve assets it was necessary to give maximum 


89 Art. XXV § 3(a). 60 Art. XXV § 3(b). 

6t Art. XXV § 5(a). 

62 Jt is also possible for the Fund to permit the saticeane to agree with another 
participant that the latter shall transfer to the former an amount of special drawing 
rights that will offset the failure to observe the expectation (Art. XXV § 2). An 
agreement under this provision avo‘ds the necessity for designation. The technique of 
agreement, which is perhaps less likely to give the impression of a remedy, has been 
used so far in the two instances in which the expectation was not observed. 
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confidence to participants that they would be able to use special drawing 
rights to obtain convertible currencies for the support of their own cur- 
rencies. Participants are required, therefore, to accept special drawing 
rights when designated by the Fund to receive them from transferors 
and they must provide currency that is actually and not merely technically 
convertible (“currency convertible in fact”) in return for the transfers. A 
participant is subject to designation in accordance with the criteria of 
the Articles, provided that it cannot be compelled to hold special drawing 
rights in excess of three times the number of units of them that have been 
allocated to it.® 

The observance by a participant of its obligation to accept special draw- 
ing rights when designated is fundamental for the successful operation 
of special drawing rights, and therefore the most severe remedy is attached 
to the breach of this obligation. If the Fund finds that a participant has 
failed to observe the obligation, the participant’s right to use any of its 
holdings of special drawing rights is suspended, whether acquired before 
or after the suspension. The remedy applies automatically on the Fund's 
finding of a breach without the necessity for a decision by the Fund to 
apply the remedy. The Fund may decide, however, that the remedy shall 
not apply.** Once again, the model for this provision was the treatment 
of an unauthorized change of par value. | 

The Managing Director or any participant may complain that a partici- 
pant is not fulfilling the obligation to accept special drawing rights on 
designation or any other obligation with respect to special drawing rights. 
If the complaint is that a designated participant has failed to accept spe- 
cial drawing rights, it is immediately unable to use any of its holdings of 
special drawing rights even though the Fund has not yet passed upon the 
complaint. The immediate “limitation” on use is intended to prevent 
a participant against which a complaint has been lodged from disposing 
of its holdings of special drawing rights, and therefore from negating in 
advance the effect of suspension should that be the final result of the com- 
plaint. Procedures have been adopted for the expeditious disposition of 
complaints, so that the period of limitation should not be protracted, 
although it may be followed by suspension when the Fund passes on the 
complaint.* ; 

A participant’s right to use special drawing rights may be suspended 
for the failure to fulfill any other obligation with respect to special draw- 
ing rights. Suspension for these failures is not automatic. It is imposed 
only if the Fund decides as the result of a complaint that there shall be 
a suspension, and there is no limitation on use pending the disposition 
of a complaint. Another difference between the failure to accept special 
drawing rights on designation and the failure to fulfill any other obligation 
with respect to special drawing rights is that suspension for the latter 


63 A participant may agree to hold more than the mandatory maximum (Art. XXV 
§ 4), ie 64 Art. XXIX § 2(a). 
65 Art. XXIX § 2(c); Rules and Regulations, Rule R-4, 
66 Rules and Regulations, Rules R-5 to 8. 
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breaches applies only to special drawing rights acquired after the sus- 
pension. If a participant’s right to use special drawing rights has been 
suspended, for whatever reason, or has been limited after a complaint, the 
participant continues to be bound to receive special drawing rights when 
designated by the Fund.” Suspension may apply not only to special draw- 
ing rights acquired by a participant on designation after suspension but 
also to special drawing rights allocated to it after suspension. A partici- 
pant is not debarred from a new allocation because a suspension is in 
effect on the date when the allocation is made. 

Although a participant is not regarded as failing to fulfill an obligation 
if it neglects to observe the expectation as to need when using its special 
drawing rights, it is subject to suspension in the use of its special draw- 
ing rights if it persistently ignores the expectation. The remedy applies 
in the same way as it does to obligations other than the obligation to 
receive special drawing rights, so that a decision to impose the remedy 
is necessary and when taken will affect only special drawing rights ac- 
quired after the suspension.® 

The Fund may terminate a suspension at any time. If, however, the 
suspension was imposed because of a failure to perform an obligation of 
“reconstitution,” the suspension may not be terminated until 180 days after 
the end of the first calendar quarter during which the participant com- 
plies with the rules for reconstitution.® The main obligation of recon- 
stitution under the Articles requires a participant to maintain an average 
balance of special drawing rights during any quinquennial period equiva- 
lent to 30 percent of the net cumulative allocation made to the: participant 
since it became a participant. The obligation is applied to periods ending 
five years after the first allocation and at the end of each calendar quarter 
thereafter.” The Fund must maintain a suspension imposed for a failure 
to perform this obligation for at least 180 days so ‘as to prevent a sequence 
in which a suspension is terminated as soon as a participant brings itself 
into conformity with the rules for reconstitution and immediately lapses 
into nonconformity with them for subsequent quinquennial periods. 


LIMITED Use or CONCEPT OF FAILURE TO FULFILL OBLIGATIONS 


The survey of the Fund’s remedies has shown that the drafters avoided 
the classification of certain actions as failures to fulfill obligations. The 
unauthorized change of par value and the use of special drawing rights 
without observing the expectation as to need are undesirable events but 
in law are not failures to fulfill obligations. A member is obligated in 
most circumstances to seek the concurrence of the Fund before changing 
the par value of its currency, but an unauthcrized change does not carry 
the brand of a violation. A participant is expected to observe the cri- 

6T Art. XXIX § 2(d). | 88 Art. XXIX § 2(b). 

69 Art. XXIX § 2(e). 

70 Art. XXV § 6, Schedule G; Rules and Regulations, Rules P-1 to 7. See also 


Joseph Gold, Special Drawing Rights: Character and Use, International Monetary Fund, 
Pamphlet Series No. 13, 2d ed. (1970) at 67-70, 
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terion of need when using special drawing rights but is not deemed to be 
committing a violation if it neglects the expectation. Although neither 
action is a failure to fulfill obligations, the remedies of ineligibility and 
representations by the Fund attached to them are the same as remedies 
that can be applied to failures. 

The pragmatic approach to remedies is not confined to the two actions 
that have been given special treatment. Under some provisions, remedies 
can be applied to actions that may or may not be failures to fulfill ob- 
ligations. Under other provisions the Fund has the power to authorize 
certain actions that would be failures if they were not authorized. For 
example, members are obligated to avoid restrictions on payments and 
transfers for current international transactions, multiple currency prac- 
tices, or discriminatory currency arrangements, but the Fund is empowered 
to approve them. These approvals would ‘be described as “waivers” 
under some international agreements. Again, the Articles provide that if 
a participant fails to comply with the rules for reconstitution, the Fund 
shall determine whether or not the circumstances justify suspension of 
the participant’s right to use after-acquired speciel drawing rights.7* It 
was recognized that there might be circumstances in which a participant's 
failure to observe the rules for reconstitution might not be the result of 
any culpability on its part. Before the end of any basic period of opera- 
_tion of the Special Drawing Account, the Fund has the power to modify 
the rules for the next basic period, and if it were to increase the require- 
ments, for example by raising the average balance that participants must 
maintain from 30 percent to 50 percent of net cumulative allocations, 
participants might be forced into default at once. A provision was 
adopted which emphasizes the discretion of the Fund in imposing. the 
remedy of suspension in connection with reconstitution even though the 
remedy would have been discretionary in the absence of the special pro- 
vision.”® | 

Article XVI, Section 1 is another provision which, if employed, produces 
the legal result that conduct inconsistent with other provisions of the 
Articles will not be regarded as a failure to fulfill obligations. The pro- 
vision declares that “in the event of an emergency or the development 
of unforeseen circumstances threatening the operations of the Fund,” 
the operation of any or all of certain prescribed provisions may be sus- 
pended. A number of these provisions deal with the transactions of the 
Fund conducted through the General Account. Under the other provisions 
members are obligated to permit exchange transactions in their territories 
only within certain margins around parity, or are obligated to observe cer- 
tain rules in their relations or in the relations of their residents with non- 
members or their residents. 

There are alternative justifications for the suspension of any of the pro- 
visions. One is an emergency and the other is unforeseen circumstances 
threatening the operations of the Fund. The reason for the inclusion of 


72 Art, VIII §§ 2(e) and 3. 7 72 Schedule G, para. 2. 
73 Art, XXIX § 2(b) and Schedule G, para. 2. 
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the second justification was the fear that the untried obligations of the 
new charter, including the provisions with respect to the margins for ex- 
change transactions, might be too onerous for members in some unfore- 
seeable way. Whatever may be the justification for the suspension of 
certain provisions, conduct by members inconsistent with the provisions 
does not have the character of failures to fulfill obligations while the sus- 
pension is in force. 

Article XVI, Section 1 was the basis for a similar provision in the 
amendment of July 28, 1969. In the event of an emergency or the devel- 
opment of unforeseen circumstances threatening the operations of the 
Fund with respect to the Special Drawing Account, the operation of any 
provisions relating to transactions in special drawing rights may be sus- 
pended.’ 

There has been no suspension of the operation of any provisions even 
after August 15, 1971 when the United States declared that it would not 
freely buy and sell gold, and took no other appropriate measures to 
maintain exchange transactions in its territory involving the dollar within 
legal margins. As a result of that action the relationship of the dollar to 
other currencies began to fluctuate. There are certain difficulties in re- 
sorting to Article XVI. One difficulty is that a decision to apply the 
provision can be taken only by a unanimous vote of the Executive Di- 
rectors. The period of suspension can be regarded as a shortcoming. It 
is limited to a maximum of 120 days with a possible further extension of 
no more than 240 days under a decision of the Board of Governors. 
Moreover, at the time that the Executive Directors decide to suspend the 
operation of certain provisions, they must call a meeting of the Board of 
Governors for the earliest practicable date.”> Although there is some 
flexibility in timing, the convening of a meeting of the governors and al- 
ternate governors appointed by the huge membership of the Fund is a 
considerable deterrent to the use of Article XVI. 


Liwrrep Use or REMEDIES 


The tendency of the drafters was to limit, or make it possible ‚to limit, 
the impress of illegality on the actions of members but to grant broad 
powers for the use of remedies by the Fund. The tendency of the Fund, 
notwithstanding these powers, has been to make a cautious use of remedies. 
It might be said that the Fund has followed a deliberate policy of re- 
straint, although the number of failures to fulfill obligations has not been 
overwhelming, and the Fund has never taken an explicit decision to make 
a sparing use of remedies. Many of the failures that have occurred, how- 
ever, have been dramatic and disturbing because they have involved the 
fluctuation of currencies, and they have now raised the question of the 
efficacy of the present provisions of the Articles. 

The Fund has taken none of the actions that have been described under 
the heading of the judgment of peers. It has never expressly exercised 


t4 Art, XXIX $ 1. 78 Art. XVI § 1(b) and (c). 
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its authority under the provisions that empower it “to communicate its 
views informally to any member on any matter arising” under the Articles; 
to make representations that conditions are favorable for the withdrawal 
or total abandonment of restrictions; or to present a report- because a 
member is using the Fund's resources in a manner contrary to its purposes. 
Similarly, the Fund has taken no action to apply the remedies that have 
been classified under the heading of publicity. The Fund has often taken 
action that might have been subsumed under some at least of these pro- 
visions, but it has preferred action that was less formal and not connected 
with ineligibility. For example, the Fund most frequently communicates 
its views or recommends that restrictions should be withdrawn or termi- 
nated in the annual consultations with members and particularly those 
held under the authority of the Articles with members that have not yet 
undertaken to perform the obligations of convertibility. 

The widespread disposition to think of decisions of the Fund as deci- 
sions taken on the instructions or advice of sovereign states through the 
governors they appoint or the executive directors they appoint or elect is 
not confined to any one class of decisions, but this attitude has particular 
influence on decisions to apply remedies of all kinds. Diplomacy may not 
be conducted with all the circumspection of a more decorous age, but the 
expectation that one may be done by as one does to others has not dis- 
appeared in the process by which decisions are taken and produces a re- 
luctance to apply even those remedies which in the abstract may appear 
mild. 

On two occasions members have incurred the increased burden of 
penalty rates of charge under the standing rules and regulations that 
govern the progression of rates, including penalty rates. Only one mem- 
ber has been declared ineligibile to use the resources of the Fund through- 
out the history of the Fund, although another member became ineligible 
automatically when it made an unauthorized change of par value, and a 
third member withdrew after the Fund had initiated proceedings to de- 
clare it ineligible. The Fund’s preference for informal procedures instead 
of formal remedies is most obvious in connection with the use of its re- 
sourcess The course that would be followed was marked out in the earliest 
years of the Fund. The Articles permit the Fund to postpone an initial 
use of its resources by a member if the Fund is of the opinion that the 
circumstances would lead to use in a manner contrary to the purposes of 
the Articles or prejudicial to the Fund or members.*® There has never 
been a decision by the Executive Directors to invoke this provision. It 
was not employed even at the date fixed for the commencement of finan- 
cial operations, at which time it was doubted that many members were 
qualified to use the Fund’s resources in accordance with the Articles. 
Instead, the Managing Director has given private and informal advice to 
members warning them that he might be unable to support a request for 
the use of the Fund’s resources. 

At an.early date, decisions were taken that enabled the Fund to safe- 


76 Art, XX § 4(i); Selected Decisions, supra n. 2, at 126. 
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guard its resources without invoking the proceedings of ineligibility. For 
example, the Fund decided that a member can be refused access to the 
Fund’s resources even though it is not ineligible because the Fund can 
challenge any aspect of the representation a member must make when 
requesting a transaction that the currency it desires “is presently needed 
for making in that currency payments which are consistent with the pro- 
visions” of the Articles.’7 There has been no occasion on which the Fund 
has formally challenged a representation. It has become the informal 
practice for a member to approach the Managing Director in order to 
see whether he is prepared to recommend to the Executive Directors that 
the Fund comply if the member should submit a request for the use of 
the Fund’s resources. This procedure has made it unnecessary to chal- 
lenge representations when requests are submitted. 

The desire to avoid actions to safeguard the Fund’s resources that 
members consider censorious has been a major influence in the trans- 
formation of the Fund’s practices on the use of its resources. The un- 
certainty produced by the Fund’s power to challenge the representation 
called for by the Articles when a request is made led to the invention and 
development of the stand-by arrangement for use of the Fund’s resources.”® 
A stand-by arrangement is a decision of the Fund which defines the cir- 
cumstances in which a member can make purchases up to a prescribed 
maximum amount during a prescribed period without further review of 
requests by the Executive Directors. A stand-by arrangement has never 
been granted for more than twelve months, although sometimes in the 
past the period has been shorter and sometimes it has been extended for 
a brief interval. It is not uncommon, however, for stand-by arrangements 
to be granted to a member for successive periods. 

The circumstances in which purchases may be made in accordance with 
a stand-by arrangement are defined on the basis of a letter of intent from 
the member in which it sets forth its policies for the period of the arrange- 
ment which it requests. Certain crucial aspects of the policies that are 
capable of objective, and often quantitative, formulation are selected by 
the stand-by arrangement, which provides that if these “performance cri- 
teria” are not observed the member's right to make purchases under the 
stand-by arrangement will be interrupted until the member has consulted 
with the Fund in order to see whether the member's policies and the 
performance criteria should be modified. Because of the objective formu- 
lation of performance criteria it is obvious if one of them is not observed, 
and no determination by the Executive Directors is necessary. The stand- 
by arrangement is a successful instrument not only because it gives a 
member an assurance of the use of the Fund’s resources but also because 
it safeguards the Fund’s resources against improper use without the need 
for decisions that might be regarded as censorious and might become 
public knowledge. 

77 Art. V § 3(a)(i); Selected Decisions, supra n. 2, at 18-19. 


78 See Joseph Gold, The Stand-By Arrangements of the International Monetary Fund: 
A Commentary on Their Formal, Legal, and Financia] Aspects (1970). 
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The Fund’s refusal to grant a stand-by arrangement to a member be- 
cause its policies do not provide an adequate safeguard for the proper 
use of the Fund’s resources would hardly be classified as a remedy. Yet 
the prospect of refusal may have as much effect in safeguarding the Fund’s 
resources and promoting the adjustment process as any formal remedy 
under the Articles. It has become the practice for many prospective inter- 
national, governmental, and private lenders to await the grant of a stand-by 
arrangement by the Fund as evidence that the member’s policies will safe- 
guard any resources that they too make available. 

At one time, the protective clauses of a stand-by arrangement included 
what was called a “prior notice” clause as well as performance criteria. 
The prior notice clause declared that the Fund might give notice at any 
time that the right to make purcheses was in abeyance pending consulta- 
tion between the member and the Fund. The rationale of this clause was 
that it might be impossible to give objective formulation to some crucial 
features of a members prog-am, and therefore it would not be possible to 
draft them as performance criteria. Ultimately, the prior notice clause 
was renounced by the Fund, in part because it undermined the certainty 
that a stand-by arrangement should give a member about the circumstances 
in which it could make purchases from the Fund. But another reason for 
the renunciation of the clause was that the application of it required a 
decision of the Executive Directors. Decisions of this kind were con- 
sidered as embarrassing as decisions of ineligibility. Only one decision 
was ever taken to apply the prior notice clause before it disappeared. 

In the discussions of the Executive Directors that led to the omission 
of the prior notice clause from stand-by arrangements, the view was ex- 
pressed that greater use should be made cf declarations of ineligibility 
in order to safeguard the Fund's resources. There has been no disposi- 
tion, however, to rely on ineligibility as a substitute safeguard even though 
stand-by arrangements contain a clause which makes it explicit that the 
right to make purchases under them is interrupted if the member becomes 
ineligible or even if the Fund decides to consider ineligibility. Instead, 
a more refined use has been made of performance criteria in order to 
defend the Fund’s resources against improper use. 

The techniques that have been developed to safeguard the Fund’s re- 
sources have given the remedies of the Articles, such as ineligibility, even 

more the appearance of punitive action than they might have had. This 
’ effect has increased the original disinclination to employ the remedies. 

There are many reasons why there has been no declaration of the scar- 
city of the Fund’s holdings of a currency 7° and why the provision which 

79 “There is another advantage to which I would draw your Lordships’ special at- 
tention. A proper share of respcensibility for maintaining equilibrium in the balance 
of international payments is squarely plazed on the creditor countries. This is one 
of the major improvements in the new plan. The Americans, who are the most likely 
to be affected by this, have, of their own free will and honest purpose, offered us a 
far-reaching formula of protection against a recurrence of the main cause of deflation 


during the fnterwar years, namely, the draining of reserves out of the rest of the world 
to pay a country which was obstinately borrowing and exporting on a scale immensely 
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authorizes the Fund to make a declaration of scarcity is often regarded 
as moribund. An eminent economist and negotiator of the original Ar- 
ticles explained before the Articles were adopted that there were few 
currencies that could come within the scope of the provision. 


The distinctive feature of the scarcity of a currency is the pervasive 
character of the need by other countries for additional foreign ex- 
change resources to be used to make Shinar, to one particular coun- 
try. As a practical matter, it should be noted that a real scarcity can 
occur only in the currency of. a great trading and investing country, 
since only such a country can develop a surplus in its balance of pay- 
ments of sufficient magnitude to affect significantly the exchange re- 
sources and the exchange policies of many other countries.*° 


Even if it were possible to declare a particular currency scarce in ac- 
cordance with the test in this quotation, it would still be necessary for 
the Fund to be satisfied that the demand for the currency seriously threat- 
ened the Fund’s ability to supply it. The Fund has the power to borrow 
currency, however, and has exercised it in a manner which gives the 
lender a claim to repayment that is both liquid and guaranteed in gold 
value. A member would not find it difficult to offer to lend on these 
terms to help meet the demand for its currency from the Fund. Other 
reasons for the decay of the remedy may have been the element of indict- 
ment thought to be implicit in the Fund’s declaration of scarcity and doubt 
about the wisdom of encouraging discrimination. 

The ultimate remedy of compulsory withdrawal has been applied only . 
once. The general attitude to this remedy has been that there should be 
an overwhelming case for it before the failure by a member to fulfill one 
or more obligations justifies the expulsion of the member and its release 
from all obligations. The Fund has tolerated the fluctuating rates that 
have been maintained by a few members for extensive periods in contra- 
vention of the provisions of the Articles, without imposing even the remedy 
of ineligibility much less the remedy of compulsory withdrawal.*? Indeed, 


greater than it was lending and importing. Under clause VI of the plan a country 
engages itself, in effect, to prevent such a situation from arising again, by promising, 
should it fail, to release other countries from any obligation to take its exports, or, if 
taken, to pay for them. I cannot imagine that this sanction would ever be allowed 
to come into effect. If by no other means, than by lending, the creditor country will 
always have to find a way to square the account on imperative grounds of its own 
self-interest. For it will no longer be entitled to square the account by squeezing gold 
out of the rest of us. Here we have a voluntary undertaking, genuinely offered in the 
spirit both of a good neighbor and, I should add, of enlightened self-interest, not to 
allow a repetition of a chain of events which between the wars did more than any 
other single factor to destroy the world’s economie balance and to prepare a seedbed 
for foul growths. This is a tremendous extension of international. cooperation to 
good ends. I pray your Lordships to pay heed to its importance.” (Address of Lord 
Keynes before the House of Lords on May 23, 1944, Great Britain, 131 Parliamentary 
Debates (Hansard), House of Lords, May 23, 1944, Col. 842 (reproduced in Senate 
Hearings, supra n. 20, at 211)). 

80 Bernstein, supra, n. 20, at 1 (Senate Hearings, 622}. 

81 Selected Decisions 68-82, 88-91. $ 

82 Report on Exchange Rates 26-28, 54-55, 76-78. 
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it is even possible that the Fund’s reluctance to impose ineligibility de- 
rives to some extent from a desire to avoid the impression that the remedy 
is inescapably a stage on the road to expulsion. 

The aversion to compulsory withdrawal became apparent in the draft- 
ing of the amendment of the Articles. It is expressly provided that the 
Fund shall not have the power to compel the withdrawal from the Fund 
of a participant in the Special Drawing Account because it has failed to 
fulfill any of its obligations with respect to special drawing rights. There 
is no power even to expel a participant from the Special Drawing Account 
without expelling it from the Fund. 

The remedies that have been attached to the obligations connected with 
special drawing rights have not been employed so far, but in the brief 
period in which the Special Drawing Account has been in operation there 
have been few occasions on which they could have been applied.* 


SOME TENTATIVE LESSONS OF THE PAST 


It has been seen how the drafting of the provisions of the amendment 
of July 28, 1969 which created the remedies connected with special draw- 
ing rights was influenced by the experience of the past. The expectation 
as to the proper use of special drawing rights and the treatment of its 
neglect were inspired by the unauthorized change of par value. The 
omission of compulsory withdrawal for failures to fulfill obligations with 
respect to special drawing rights is another example, although based on 
tradition and not text. It is natural to expect that the past may have its 
uses in connection with any future amendment that is designed to reform 
the international monetary system. 

The basic question that will arise is ohethee or the extent to which, 
sanctions in the narrow sense, or remedies as that word has been used in 
this paper, encourage the observance of the obligations of the Articles or 
promote more specific objectives such as the. proper functioning of the 
adjustment process or the two Accounts of the Fund. One of the injunc- 
tions of Professor Louis Henkin in How Nations Behave ** is as valid for 
the obligations of the Articles as for other norms of customary or con- 
ventional international law: 


The impression that nations commonly violate international norms 
and undertakings may be due not only to incomplete observation, 
but also to erroneous a priori assumptions about how nations behave. 
Much is made, in particular, of the lack of executive authority to en- 
force international law and the lack of effective “sanctions” against 
the violator. The assumption seems to be that since laws and agree- 
ments limit the freedom of nations, governments will not observe 
these obligations unless they are compelled by external authority and 
power. In fact, we know—although effective “sanctions,” as that term 


83 Art. XXIX § 2(f). It is also provided that a participant shall not be suspended 
in its right to use special drawing rights because it has become ineligible to use the 
resources of the Fund held in the General Account. 

84 See supra n. 62. 

85 Louis Henkin, How Nations Behave: Law and Foreign Policy (1968), 
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is commonly used, are indeed lacking—that nations do generally ob- 
serve laws and obligations. The preoccupation with “sanctions,” then, 
seems largely misplaced. The threat of such sanctions is not the prin- 
cipal inducement to observe international obligations. At least, the 
absence of sanctions does not necessarily make it likely that nations 
will violate law. There must be other forces which induce nations to 
observe law.* 


Normally, states consider the observance of obligations to be more. ad- 
vantageous than non-observance, but on occasion the benefits may appear 
to be decisively overborne by the detriments.*’ The sanctions or reme-. 
dies that may follow on non-observance are likely to go into the calcula- 
tion, but are only one element at best. If a tradition of resolving difficul- 
ties by consultation without resort to remedies develops, the prospect that 
remedies will be applied will not enter into the calculation. A tradition 
of this kind is self-perpetuating: the longer the tradition persists the more 
difficult it becomes to depart from it. An attempt to reverse the tradition, 
however, should be based on the reasonable conviction that a more fre- 
quent use of remedies would promote a higher degree of the observance 
of obligations. It is not impossible that a practice of relying heavily on 
remedies would provoke a resentment that would diminish the coopera- 
tiveness of members. The character of an organization must enter into 
the assessment. An institution exercising a regulatory jurisdiction must 
be able to rely on the broad and willing cooperation of its members, or it 
may find that its jurisdiction exists only on paper. 

The possible contribution of remedies, even when they are actively em- 
ployed, is likely to be less when the system of obligations to which they 
are attached appears to be defective. Failures to fulfill obligations in 
these circumstances are taken to be evidence of the need for reform rather 
than retribution. The failures of August 15, 1971, preceded by the fluctua- 
tion of certain currencies in May 1971, have produced the general convic- 
tion that reform of the international monetary system is essential.** 

It is likely that remedies will be incorporated in any amendment of the 
Articles which is designed to give legal effect to an agreed reform, if 
only because, as suggested already, there is a traditional dislike of the 
lex imperfecta. Two questions will arise in connection with these remedies. 
The first is whether remedies that do not fall into the old categories would 
be more effective. It would not be difficult to suggest new remedies as 
technical devices, although it would be impossible to predict whether any 
of them would be acceptable to the negotiators of the reform. 

The second question is whether any remedies that will be applicable 
on the failure to observe new obligations or for the promotion of the 


86 Ibid. 45. 

87 In parliamentary systems, the detriments include the severe criticism of the op- 
position. See for example, Canada, 114 House of Commons Debates, 28th Parl., 2nd 
Sess., No. 134 (June 1, 1970) at 7526-27. See also Handelingen der Tweede Kamer 
(the Lower House of Parliament of the Netherlands), 3de vergadering cBenaoeeuing 
brieven betreffende monetaire situatie, May 25, 1971) at 65, 73. 

88 See, e.g, supra n. l. 
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purposes of new provisions should be discretionary or automatic. There 
are two classes of automatic remedies under the present Articles. One 
class consists of the remedies that apply as the result of an event and not 
as the result of a decision that depends on the judgment of the Fund. 
The other class consists of those remedies that are automatic in the sense 
that they follow on a decision taken by the Fund in the exercise of its 
judgment. The first class includes ineligibility on an unauthorized change 
of par value,®® and limitation on the use of special drawing rights, pending 
disposition of a complaint, by any participant in the Special Drawing Ac- 
count or by the Managing Director that a participant has failed to accept 
special drawing rights when designated for the purpose.” The second class 
of automatic remedies includes the following: 


(i) presentation of a report to a member if the Fund decides that 
the member is making an improper use of the Fund's resources; °! 

(ii) a declaration of scarcity and report if the Fund concludes that 
the demand for a currency seriously threatens the Fund’s ability to supply 
the currency; °? 

(iii) suspension of a participant’s right to use all of its special 
drawing rights if the Fund finds that the participant has failed to fulfill its 
obligation to accept special drawing rights when designated by the Fund.” 


Another distinction that can be made among the automatic remedies is 
that the Fund may decide in individual instances that some of them shall 
not apply. The Fund has the power to prevent the automatic application 
of the remedy of ineligibility on an unauthorized change of par value. 
The Fund has a similar power to prevent the application of the remedy 
of suspension of a participant’s right to use special drawing rights if it 
has failed to accept them when designated. 

Clearly, the negotiators of reform will be faced with difficult questions 
of policy in connection with remedies. If the negotiators decide in favor 
of a policy of remedies in support of new or amended obligations, they will 
be faced with equally difficult problems of technique. 


8 Art. IV § 6. 
90 Art, XXV § 4; Art. XXIX § 2(a) and (c); Rules and Regulations, Rule R-4. 
81 Art. V § 5. 92 Art. VII § 3(a). 


98 Art, XXIX § 2(a). 


THE ANDEAN FOREIGN INVESTMENT CODE: A NEW 
PHASE IN THE QUEST FOR NORMATIVE ORDER 
AS TO DIRECT FOREIGN INVESTMENT 


By Covey T. Oliver * 


I. 
PERSPECTIVE 


Signs of inadequacy and crisis in general international law as to the 
economic ownership interests of aliens have been numerous since World 
War II. The pages of the Journa have recorded and analyzed a number 
of situations in which the existing legal order is not working well: in- 
effectual resorts to international adjudication; unilateral disregard of ar- 
bitral commitmėnts; national decisions made in the name of international 
law but of dubious international acceptability; professional frustrations so 
intense as to have directed prime attention to happenstantial “salvage” 
operations. In a phase now apparently ended, groups in capital exporting 
countries have tried time after time to put forward normative formulations 
of investment codes as new positive law, only to have their efforts ignored 
in developing countries. Now we seem to be in a new phase, one in 
which direct investment-receiving, or host, countries, organized into groups 
or regional arrangements, compact among themselves that a comprehen- 
sive normative system shall prevail in each of them as to the legal rela- 
tionships between foreign investors and each of those countries. Although - 
foreign investment codes for particular states, including systems of prior 
restraints on entry in some developed countries, are not new, the Andean 
Foreign Investment Code is, indeed, a new juristic phenomenon. The 
Editors of the JournaL have wished, therefore, to record and analyze 
preliminarily this new development in transnational investment law, one 
whose text has been carried in International Legal Materials: and consid- 
ered as to its possible impact in Research Panels organized by the American 
Society of International Law.? 


* Of the Board of Editors. 

111 LL.M. 126 (1972), with corrected pages 141 and 142. Unfortunately, we 
have not had the use of an official text in Spanish to check at several points the transla- 
tion into English, supplied by the Department of State. Illustrative of the difficulties 
of Northamerican legal research in materials whose cfficial versions are only in lan- 
guages other than English, no Spanish text of the Andean Code has been found in a 
search of the libraries of two law schools in different parts of the country. 

2 The Andean Code was reviewed by an Ad Hoc Panel of the Society on February 
25, 1972; and we are indebted to its chairman, Professor Seymour J. Rubin; the Society's 
Director of Studies, Dr. John Lawrence Hargrove, and his staff; and to the participants 
from the Department of State for the collation of background materials that have had 
utility also in the preparation of this study, even though some of them are still 
embargoed as to citation. The Societys Panel on Inter-American Legal Questions and 
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The urge that is common to concerned groups in both capital exporting 
and capital-receiving countries is that the disorder and vagueness of the 
existing transnational legal system be replaced with rules. The main 
trouble, official spokesmen for sending countries have said, is that the di- 
rect foreign investment game has no rules; let us have rules. One group 
of developing countries has now responded. 

Jurisprudentially this urge is interesting. It is another element for 
weighing in the old doctrinal fight as to “law as method” versus “law as 
rules.”* It has frequently been observed that economic and financial re- 
lationships in the world community are only slightly governed by general 
international law. And the “law” that is, for a few areas only, such as 
nationalizations, is vague and disputed. We have some “principles” or, 
as some would have it, “values”. The derivations from such generalities, 
assuming the “values” are shared ones, become argumentative positions, 
rather than useful guides to investment decisions, as any lawyer who has 
had to struggle with an investment climate estimate all too well knows.® 
Whatever may be the governing “principle of preference” elsewhere in 
the development of international Jaw, the normative approach seems al- 
ready to have been accepted for the sector of transnational human activ- 
ity here considered, investing abroad. 

A related facet of perspective is that the congeries of investment rules 
put forward by developed countries have been, on the whole, universalistic 
proposals for positive international public law, whereas the Andean Code 
asserts only a common positive law system for each of a group of states to 
apply nationally. Indeed, as we shall see, the Andean Code makes few, if 
any, genuflections toward either existing general international law or its 
progressive development through codification.’ 


the Panel on Regional Institutions have also from time to time considered aspects of 
the Andean Community unification effort, including the Investment Code. 

3 C. Meyer, Assistant Secretary of State for Inter-American Affairs, “Latin America: 
What Are Your Priorities?,” 60 Dept. of State Bull. 440, 442 (1969): “. . . Finally, 
perhaps the key long-term consideration today is that capital wants to know the rules 
of the game, whatever the host country decides they may be.” Cf. C. Oliver, “Latin 
America and U. S. Business: The Deeper Challenge,” 59 Dept. of State Bull. 339, 340 
(1968). 

4 This issue seems to pervade many aspects of contemporary legal education and 
scholarship in the United States; as to one area, see Reese and Rosenberg, Conflict of 
Law 589-91, 603-604 (1971). In the legal philosophy of public international law the 
normists and the methodologists are the roles. But the former are not concerned about 
the content of norms and the latter have difficulty in convincing that the value prefer- 
ences asserted by them in many instances derive scientifically from the application of 
the asserted methodology. 

5 Any objective appraisal supports this evaluation. See, Amer. L. Institute, Restate- 
ment (Second) The Foreign Relations Law of the United States § 165, esp. R.N.s. 1, 
3; § 185, R.Ns. 1-8 (1965). 

6 Estimating the “real world” effect of a required Calvo Clause is a somewhat painful 
case in point. See, Note (D. Graham). “The Calvo Clause: Its Current Status as a 
Contractual Renunciation of Diplomatic Frotection,” 6 Tex. Int'l. L. Forum 289 (1971). 
' 7 General. international law about aliens’ rights is not even given the recognition of 
rejection or counter-assertion in the Ccde, except for the “never more than equal 
treatment with nationals” requirements; sce infra pp. 768-69. 
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An expectation that can be derived from the analysis to follow is that 
it is still possible to contemplate a synthesis that might achieve following 
among states in both the rich and the poor worlds sufficient to give the 
planetary community, at long last, an urgently needed set of norms at the 
level of international law to govern establishments abroad. 


IL. 
Tue LEGAL UNDERPINNING AND STATUS OF THE ANDEAN CODE 


The Andean Foreign Investment Code, or more precisely “[The] Com- 
mon Regime of Treatment of Foreign Capital, end of Trademarks, Patents, 
Licenses, and Royalties,” depends for its legal effectiveness upon the ob- 
ligations assumed by states parties to the Cartagena Agreement of May 
1969, to put such a set of rules into effect by national legal action. The 
Cartagena Agreement creates, within the Latin American Free Trade 
Association, a sub-regional group that undertakes to achieve, within a 
stated period, a true common market plus integration and harmonization 
of economic, social, and developmental policies. The Andean Group 
(ANCOM) in its basic law, the Cartagena Agreement, undertook as a 
matter of priority to establish common regulations on foreign investment, 
an undertaking that, as will promptly be noted, the Treaty of Rome did 
not specify for the European Economic Community (EEC).® 

The task of formulating a proposal for an Andean Investment Code was 
assigned to the Andean Community’s technical body, the Board, which 
does not represent states but the collective interest. The Board’s pro- 
posals, in due course came to the Commission, the ANCOM equivalent 
of the EEC’s Council of Ministers. The Commission, composed of pleni- 
potentiaries of the member states (Bolivia, Colombia, Chile, Ecuador, and 
Peru), adopted on December 31, 1970, by Decision No. 24, the text of the 
Code here considered. (Some changes, also by Decisions of the Commis- 
sion, were later made.) * However, Article A of the Codes Temporary 
Provisions states: l 


This regime shall enter into force when all the Member Countries 
have deposited in the Offce of the Secretary of the Board the instru- 
ments by which they put it into practice in their respective terri- 
tories. ... 


As of mid-May 1972, Decision 24 is not in effect, although some of the 
member states in their national legislation and other governmental pro- | 
cedures have partially implemented it.2° A major diffculty as to com- 


8 The Treaty of Rome does not go behind formal qualification for “corporate 
nationality” in a member state. French ploys suggesting a veil-piercing alteration have 
mildly frightened “The American Challengers” but have not found much favor, prob- 
ably even in France. One reason, undoubtedly, is the tremendous clog on mobility of 
goods in the total market that a tracings-to-corporate-origins rule would cause. 

° 11 1.L.M. 357, 373, and 374 (1972) carries the texts in English of the Commissions 
Decisions Nos. (46), Multinational Enterprise; (47) State Participation in Mixed 
Companies; (48) Investments Made by the Andean Development Corporation. _ 

10 Cf. D Perenzin, “Regulation of the Andean Investment Code: Colombia,” 4 Lawyer 
of the Americas 15 (No. 1, Feb. 1972), which discusses a regime of implementation 
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pliance with the entry into force provision is that one member state, 
Colombia, has a constitutional problem, as a result of a Supreme Court 
decision, about the Agreement of Cartagena itself. It has been held in 
Colombia that the Andean Pact (the Agreement of Cartagena) cannot be 
validated by congressional ratification of the prior Montevideo Treaty, 
which created the.Latin American Free Trade Association. We have been 
informed * that the Government of Colombia planned to submit the Agree- 
ment of Cartagena to Congress for ratification at the opening of the legis- 
lative session in July 1972. Unless and until the Colombian legislature 
ratifies the Cartagena Agreement, of course, the Colombian executive can- 
not meet the requirements of Temporary Article A of Decision No. 24, the 
Andean Investment Code. Also, it seems that within Colombia the pro- 
visions of the Code are not authorized by Congress to be put into effect as 
internal law at this stage. However, specific national legislation paralleling 
provisions of the Code could authorize applications of Code principles; and 
it is our understanding that to some extent this has occurred.}” 

We have reliable information indicating that the Code has been, or is 
being, put into effect internally by decrees in Bolivia, Chile, and Ecuador.*® 
In the case of Peru, national legal effectiveness is based upon the General 
Industries Law, as amended. (The Peruvian “law,” of course, is not the 
result of any truly legislative act; there is no legislature.) There are some 
indications of variances between the national norms and the Code itself. 
In one instance, the difference seems to soften the Code’s requirements. 
In other instances, the national rules seem somewhat stricter.* It is as- 


now in constitutional uncertainty. We are indebted to D. Gantz, Esquire, Attorney 
Adviser, Office of the Legal Adviser, Department of State, U.S.A., for background 
information on the nature and degree of implementation in each of the member 
countries as of mid-May, 1972. Conversations with young attorneys from Latin 
America, especially Dr. E. Vallamizar of Colombia, attending the Academy of American 
and International Law of the Southwestern Legal Foundation during the summer of 
1972 have been of considerable further assistance as to matters currently lacking pri- 
mary documentation. We are grateful for help without which the text point, that the 
time is ripe to take the Code as a significant new phase in the legal ordering of direct 
foreign investment, could not have been asserted by us with confidence. 

11 Information coming informally from various sources, including Grantz, supra note 
10. Cf. L. Diuguid, “Area Trade Pact Backed in Colombia,” The Washington Post, 
Feb. 11, 1972, at A26, col. 1 indicating that of that time Colombian officials expected 
either the Andean Pact itself or the Investment Code to be submitted to Congress... . 
“perhaps in the coming week.” 

12 Cf. Perenzin, op. cit. supra note 10. 

18 Gantz, supra note 10, informs that the implementation has been partial in Ecuador 
and Peru, regulations are pending promulgation in Bolivia, and in Chile an implement- 
ing degree is expected to follow an official study now in progress. In all these countries 
the Code is stated to be “in force,” presumably in the sense that the Code as legisla- 
tion has been approved for application where the administrative arrangements there- 
fore are completed. In Latin American legal systers it is not uncommon for approved 
legislation not to be actively applied until it has been “reglamented” by the issuance 
by the executive of what we would call administrative regulations. 

14 The recently deposed de jure government in Ecuador (Pres, Velasco) exercised 
an option under Art. 44 to make Arts. 40-43 inapplicable in Ecuador. There is some 
indication that the present coupist regime in Ecuador favors a stricter application of 
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sumed that only the former departure would present any intra-community 
jural problem. We are not informed at this writing as to whether the 
member states that have put the Code into effect as internal law also 
consider that they have met the requirements of Temporary Article A, 
pending resolution of the Colombian situation. Presumably, however, a 
deposit of “. . . the instruments by which they put it into practice. . 
could be withdrawn down to the time all have been deposited. Thus, the 
situation is one in which the Code as such is beyond “meta-law.” It is, 
perhaps, “almost law.” But it is not in effect as law yet. There are some 
indications that in this situation inclinations to national deviations exist. 
Nonetheless, we believe there is utility in giving the Code professional at- 
tention that a mere proposal would not merit. 


III. 
LEGAL AND POLICY Atrirupes REFLECTED IN THE CODE 


In the broad the Andean Investment Code does these things: (i) 
classifies equity (or ownership) investment in accordance with its degree 
of foreignness; *5 (ii) imposes prior restraints upon the entry of new direct 


Code rules in relationship to foreign investors. We have been informed that 
Bolivia’s decree on the Code (apparently not yet fully implemented by reglamenta- 
tion) moderates the Code somewhat in favor of external capital, while Peru and 
Chile’s national measures (still subject to reglamentation in the case of Chile) are, 
in general, stricter than the Code provisions. Perenzin, op. cit. supra note 10, reports 
that the Colombian reglamentation (Decree 2153, applying to Decree 1299, which 
latter jural act purported to put the Andean Code into effect as internal law) softened 
some of Decision 24’s provisions, such as those in Art. 17 limiting a Foreign Investors 
access to local credit. Also, the Art. 34 option to the government of the host country 
to acquire disinvested shares was renounced. On the other hand, the Colombian 
reglamentation, stalled on constitutional grounds, eliminated a loophole, in Art. 3 of 
Decision 24 and carried forward in Colombian Decree 1289, relating to the acquisition 
by a Foreign Investor of shares held by a local investor to avoid imminent bank- 
ruptcy of the company involved. Utilization of the loophole would involve the 
creation by the foreign investor of a wholly owned Foreign Enterprise which would 
then be able, so far as the Code is concerned, to acquire shares in certain circum- 
stances in Mixed or National Enterprises. The Colombian Reglamentacion would, 
apparently, apply a “sham-substance” test administratively in such situations. This 
sketch shows how very much legal activity lies ahead if the Code comes into effect as 
treaty law binding the Member Countries each to the other and then is fully put into 
effect as national law and reglamented as such completely in each of the members. 
See, generally, “Economic Survey of the Americas,” New York Times, Jan. 28, 1972, 
at 62, col 7, . 

18 A powerful attitudinal factor in Latin America, as the writer has had many oc- 
casions to note while in various roles in Latin America, See C. Oliver, “Speculations 
on Developing Country Reception of Multinational Enterprise,” 11 Va. J. of Intl. L. 
192, 194, 202 (1971); Rubin, “Multinational Enterprise and National Sovereignty: A 
Skeptic's Analysis,” 3 L. and Policy in Intl. Bus. 1, 30 (1971). Cf, A. Fatouros, 
“The Computer and The Mud Hut: Notes on Multinational Enterprise in Developing 
Countries,” 10 Columb. J. of Transnational L. 325, 347-350 (1971). Characteristically, 
the more “scientific” the appraisal of foreign investment problems in Latin America, 
the less the sensitivity, on the whole, to the irrational factors that often tend to con- 
dition reality far more than most contemporary “social science,” especially economics, — 
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foreign investment; ** (iii) requires disinvestment by existing foreign ele- 
ments down to minority levels, on pain of denial of the benefits of free 
movement of goods and services within a common market; 1" (iv) closes 
certain sectors to foreign investment; ** (v) regulates repatriation of in- 
vested capital and the remittance of profits; ° (vi) limits the present op- 
portunities of technology owner-transferrors through patents, trademarks, 
and know-how to benefit collaterally from their industrial property rights; *° 
(vii) makes or anticipates same important changes in corporation and tax 
law. 

As promulgated the Code takes no position on the debated question, 
whether the consentio juris recognizes an international minimum standard 
as to the treatment of the economic interests of aliens. It was probably 
decided there was no need to reaffirm the traditional Latin American 
viewpoint on this issue, inasmuch as the Code does not at any point clash, 
as law in books, with whatever general international law is asserted to 
require by proponents of the international minimum standard. As is well 
known, prior restraints on entry are not illegal, except as they depart uni- 
laterally from possible commercial treaty obligations. Detailed reporting 
by investors is merely an exercise of the police power.”* Disinvestment 
in most cases is not forced, only induced; and in any event, orderly sale 
of ownership “overage” to a governmental or private market is envisaged.”® 
Article 50, in a sense, approaches the “equality of treatment” viewpoint 
by the back door, providing that: : 


Member countries shall not grant to foreign investors any treatment 
more favorable than that granted to national investors. 


will take into account. But see, A Hirschman, “How to Divest in Latin America, and 
Why,” Princeton Essays in International Finance (No. 76, 1969). 

Art, 1 of the Code classifies 2nterprises as to the relationship between foreignness 
and non-foreignness in ownership-control of the shares. 

16 Art, 2, 17 Arts. 27, 28. 

18 Art. 3 (adequately covered by existing enterprises, no “takeovers” of national in- 
vestment by foreign investors); specially regulated and “closed” sectors, Chap. ITI, 
especially Arts. 41, 42 and 43. 49 Arts. 7-11, 21, 37. 

20 Arts. 20, 25, 26. 21 Arts, 45, 47. 

22 Foreign Funds Control and related regulations of the United States from 1941 
forward have probably furnished required reporting models to the Latin American 
countries. Particularly this is so where national leaders in those countries have had 
earlier experiences with being on the “short end” of the Northamerican controls. Cf. 
Executive Order 8389, as amended, (June 1940) and its progeny, including TFR 500, 
requiring depositaries in the United States to report aliens’ private holdings to the 
Treasury Department. In some instances in the days of foreign exchange weaknesses 
among the European allies, 1945-1955 (roughly), the information thus acquired was 
furnished by the U.S. Treasury to the governments of nationality to the end that the 
mobilization by it of dollar resourc2s could be maximized. 

28 Somewhat along the lines cf the Mexicanization model; cf. W. Butte, review 
of H. Wright. Foreign Enterprise in Mexico: Laws and Policies (1971), 7 Tex J. 
Transnational L. 339 (1972), passim; J. More and H. Rollins, “An Analysis of Current 
Mexican Restrictions on Direct Foreign Investment,” 5 id. 245, 252-55 (on the role 
of the Nacional Financiera) regarding disinvestment. 
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Foreign investors are not guaranteed national treatment. Under Article 
50 they cannot have more than national treatment, which seems inferentially 
. to negate the notion of a substantive international minimum standard. 

The Code definitely links the treatment of foreign investment to de- 
velopment goals, and it assumes that participation in a wider free market 
will be an incentive that outweighs the disincentives of regulation. In 
this respect the Code reflects optimism and expectation about the develop- 
ment process that is certainly commendable and reassuring. 

In its studies the Board, which formulated the Code that the Commis- 
sion approved with relatively few alterations, acted upon the bases of 
technocratic conclusions that, as scientifically stated, mask the intensity of 
certain conditioning psycho-political attitudes about foreigners, foreignness, 
and foreign ownership investment in Latin America. Despite the funda- 
mental significance of these, it is important to Hesh out here some of the 
fairly dispassionate professional viewpoints that bear upon the thrust of the 
Code. Ina nutshell, the technocrats of the Code believed that (i) develop- 
ment and integration require continued and significant transfers of devel- 
oped-country capital and technology; (ii) the Andean Group nations’ inter- 
est in foreign private investment and know-how is to get it to help fill the 
gap caused by an insufficient supply of local capital and technology plus 
public sector development assistance; ** (iii) certain negative effects % his- 
torically associated with the presence of foreign ownership investment 
should be regulated consistently with the recognized needs stated above. 
These negative effects of (iii) cluster about too high costs, interference with 


24 The capital “gap” in relationship to development, especially its foreign exchange 
element, has been frequently analyzed, sometimes debated. Essentially, macro-economic 
development doctrine is that for a developing country to grow at x rate it will need 
an increase of y over its normal rate of national savings; and z is made up of three 
elements: (i) national accumulations, as through increased taxes and the intensifica- 
tion of exports; (ii) public sector foreign assistance cn grant and loan bases from 
national and multinational sources, comprising technical assistance (technology trans- 
fer) and transferred savings from developed countries (development capital); (iii) 
private sector foreign investment through loans and ownership investments. A major 
psycho-political problem exists as to the balance between abstention by the present 
attitude-making generations (to accentuate savings for development) in regard to 
quality of life and gross inequalities as to how within national societies the austerity 
is distributed. See C. Oliver, “Unmet Challenges of Inequality in the World Com- 
munity,” 118 Univ. of Pa. L. Rev. 1003, 1013 (1970). 

25 Such as non-competitive pricing by supplier parents of essential (or required) 
materials, machines, and technology when dealing with their controlled subsidiaries in 
a particular national market. A strongly held Latin American attitude is that they 
are forced by the foreigners “to pay too much for their whistles.” This attitude does 
not take other factors than non-competitive pricing ({“over-invoicing”) into account, 
such as lack of sufficient volume in the national market to make economics of scale 
possible and very high import duties and other state charges on imported components. 
Nonetheless, the attitude persists and is exacerbated by (i) a still increasing gap be- 
tween the prices of imported manufactured articles in relationship to exported agri- 
cultural production and (ii) the effective demand of foreign suppliers for settlement 
in scarce foreign exchange. i 
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the growth of a national private sector, and loss of effective national ca- - 


pacity to make and enforce national policies.®® 

Behind these formulations of goals there is a considerable body of Latin 
American professional know-how about foreign investment. It is a mistake 
to assume that the Code was written by a group of scholastic ideologues 
who knew little, if anything, about what they were trying to regulate. 
Some of the Code’s designers are experienced attorneys who for many 
years represented direct foreign investment in the Member Countries. 
” Others are skilled economists and administrators, often trained in the 
United States. Many share a continuing dissatisfaction with what they re- 
gard as a wry historical change in the way the world finances a nation’s de- 
velopment. When he was President of Colombia (1966-70), Dr. Carlos 
Lleras Restrepo several times commented that what is most needed from 
the private sector of developed countries is a supply of long-term, loan 
capital. The developing count-ies everywhere are faced with the fact 


that the private sector foreign investor today is almost always an equity - 


(or ownership) investor. It has been observed in Latin America that 
when the United States developed with European capital flows, the foreign 
investors were mainly creditors and that in time a creditor, inevitably, is 
got rid of. (He is paid off, defaulted out, or inflated away.) The foreign 
owner, on the other hand, has a perpetual claim on the productivity, the 
foreign exchange resources, and the economic utilizations (priorities) in 
the host country. Times change and circumstances vary. The Great De- 
pression left Northamericans rather favoring equity over creditor invest- 
ment, as “better” or “more liberal.” It is not seen that way in Latin 
America today. 

“But,” the Code’s true architects might be imagined as saying, “the 
Code assumes, the foreign capitel and technology that we need is probably 
not going to change as to the form in which it comes here. Therefore, 
we must conform its impact to our ends, but without unduly curbing the 
flow. Why will ownership capital yet flow, despite these Regulations? 
Mainly because the foreign equity owners will be interested in the sub- 
stantial promise of our Andean Common Market.” And there lies the big 
issue: Is it true? Note that we have put the question in terms of “new 
flow.” It is “new flow” or continued flow, that the Andean countries are 
primarily interested in. But, of course, “new flow” need not come only 


26 The Consensus of Viña del Mar, 8 I.L.M. $74 (1959), a trade and development 
manifesto directed to the United States by the Latin American countries as a group, 
is only the most official and multinational expression of a fear and belief that foreign 
private sector investment has the power to, and does, distort and frustrate national 
senses of what the priorities ought ta be in the application of national resources. See, 
also, Point 33 of the Consensus, which declares flatly that in accounting for the total 
amounts of foreign development assistance, private sector foreign investment should 
be disregarded. This latter view, apparently, is not entirely shared by the Andean 
Community under Decision 24. See generally, D. Santa Maria, “Perspectives on 
Spanish American Legal Norms governing Mining Concessions, “Chileanization’, and 
the Consensus of Viña del Mar,” 11 Va. J. Int'l. L. 177 (1971). 
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by way of entirely new investment.” If the’ foreign ownership interests 
in existing establishments are not too much put off by being induced to 
reduce their preponderant ownership interests to minority but substantial 
ownership interests, there will be new transfers, particularly of technology, 
within existing investment systems. 

The foregoing discourse should not be read as an apologia for the Andean 
Code. We intend only to emphasize that deep-seated concerns and spe- 
cific appraisals of group national interests were involved in its formulation 
and to suggest its professional sophistication. The durability, effectiveness, 
and soundness of its balancing of group policy interests against foreign 
investor responses lies ahead. It seems wise to read the Codes black 
letter in the light of its socio-psychological background. Such an approach 
we believe important, not only for estimating actual effects in the Andean. 
countries, but for weighing predictively the Code’s possible influences 
elsewhere in the poorer world and even in some quarters of the developed 
world, not excluding Canada and the EEC. Its relationship to the future 
of multinational enterprises is also of considerable interest. Latin America, 
it is often said, is the most developed part of the less well-developed half 
of the planet. Latin America has also had a rather long experience with 
direct foreign investment; and as Venezuela’s influence on the policies of 
the Organization of Petroleum Exporting Countries (OPEC) demonstrates, 
Latin America has and continues to develop a “know-how” about foreign 
establishments that is exportable elsewhere. 


IV. 
Decision 24, A NORMATIVE SKETCH AND SOME QUESTIONS 


This section of the presentation will certainly not be found an adequate 
substitute for a careful reading of the Code itself, and its several amend- 


. ments, all carried in International Legal Materials.* The reader interested 


in mastery, rather than in basic ideas and approaches, should, as a matter of 
fact, turn now to the text of the Decision before proceeding here. 


Classification of Foreign Investments 


The Code’s regulatory system depends upon the classification of en- 
terprises ?° as: National (more than 80% of capital belonging to national 
investors), Mixed (51% to 80% owned by national investors), and Foreign 


27 As where there is reinvestment of earnings, conduct which the U.S. Internal Reve- 
nue Code (Sub-part F esp. 954(b)(1)(A)) does not discourage, where the reinvest- 
ment is in a developing country. The income from a controlled foreign corporation is 
attributed to the U.S. taxpayer-owner, whether repatriated by dividend or not, if the 
controlled corporation is in a developed country, not if it is in a developing country as 
specified by the Commissioner. This differentiation obviously encourages both reinvest- 
ment and over-invoicing, supra note 25, in developing countries. 

28 Supra notes 1 and 9. 

29 Art. 1. In this paper the specific terminology of Art. 1 will be carried with the 
capitalizations and type face used in Decision 24, in order to ensure maintenance of 
the technical differentiations that are vital to the system of treatment. f 
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- (51% or more “in the hands of” foreign investors). The Code requires 
that the crucial percentages be reflected, in the opinion of the national 
authorities, in “. . . the technical, financial, administrative, and commercial 
management of the enterprise’—in other words a substance versus form 
test which precludes minority control by contract arrangements with na- 
tional majorities. “National investors” includes aliens with more than one 
year of consecutive residence who renounce the right to repatriate in- 
vested capital and to transfer earnings. Other “national investors” are 
the State, national individuals, national non-profit entities, and other na- 
tional enterprises as above defined. This definition, it would seem, makes 
difficult reverse pryamiding through descending degrees of stock ownership 
by foreigners in a series of corporations. Indirectly, the provisions safe- 
guarding the classification system show that the draftsmen were well 
aware, perhaps from knowledge of United States governmental practice, 
of the linkage between ownership and control. 


Direct Foreign Investment 


The definition of the term includes, not only convertible currency capital 
contributions from abroad and belonging to aliens, but also other capital 
assets and “. . . investments in local currency from funds which are entitled 
to be transferred abroad.” There is an ambiguity -about local currency 
investments that under later provisions are not at all, or at the time of 
investment, able to qualify for conversion to foreign currency.*° 


Prior Restraints on the Entry of New Foreign Investment 


As drafted the Code defines “new investment” as all investments made 
after July 1, 1971, in either existing or new enterprises. The question 
whether this cut-off date is still effective, in view of the delay in bringing 
the Code into effect, deserves further attention. At this writing, our in- 
formation is not sufficient to support an opinion. The system of prior 
restraints on the entry of new foreign direct investment is set out in Articles 
2-4 of the Code and in an Annex* specifying in considerable detail 
guidelines for the authorization, registration, and supervision of foreign 
investments. Although common criteria for the evaluation of new foreign 
investment, anticipated in Article 2, have not been published, the con- 
tours of the prior restraint system are these: the investment (i) must be 
found to be development-related; (ii) not directed to activity adequately 


80 The definition of Direct Foreign Investment in Art. 1 seems to read, as trans- 
lated, that either contributions to capital must be in “freely convertible currency” or 
in local (national) currency “, . . entitled to be transferred abroad.” There seem to be 
these uncertainties: {i} Are the above phrases restrictive or descriptive—Direct Foreign 
Investment is little favored by the Code, hence why not incline to treating it as a 
residual category? (ii) What bout a foreigner’s host country local currency that is 
not “freely convertible” under host country foreign exchange controlsP (iii) What 
about a foreigners investment of another Andean country’s local currency, if that 
currency is not, because of foreign exchange control, freely convertible to world hard 
currencies but is “freely convertible” with the national currency of the host country? 

81 LL.M., op. cit. supra note 1, 144-46. 


+ 


“a 
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covered by existing enterprises (not restricted to National ones, note); 
(iii) not a take-over of shares, participations, or rights owned by national 
investors; (iv) not in a sector closed to foreign investors. New foreign 
investment may be made in National or Mixed Enterprises provided there 
is a corresponding increase of capital and no change in the basic owner- 
ship percentages.” Article 5 requires national registration (in detail), 
and Article 6 is a general directive to the administrators of the control 
system which if followed would require quite detailed supervision. These 
general articles on control, and a number of specific aspects of control 
detailed in provisions that follow in Chapter I, are directed toward all 
Foreign Enterprises and hence may come up under other headings. How- 
ever, of particular relevance to new investment is Article 15: 


Governments of the Member Countries shall refrain from endorsing or 
guaranteeing in any form, either directly or through official or semi- 
official institutions, external credit transactions carried out by foreign 
enterprises in which the State does not participate. 


Article 50, also, is of special importance in regard to new foreign in- 
vestment, for, as previously mentioned, it precludes better than national 
treatment—a matter perhaps usually of more significance in cases of new 
entries than in those of existing establishments. Article 51 seems to “hit 
hard,” as the press would say, at investment guarantees, insurance, ar- 
bitration, and international adjudication of foreign investor claims—a 
matter significant as to appraisals of climate for new investments. It 
provides: | 


In no instrument relating to investments or the transfer of technology 
shall there be clauses that remove possible conflicts from the national 
jurisdiction and competence of the recipient country or allow the: 
subrogation by States to the rights and actions of their national in- 
vestors. 


The first prohibition above seems on its face to go beyond Calvo Clauses, 
which classically relate only to diplomatic protection. The interdiction 
of contract subrogation specifies only States of investor nationality, not 
international development agency equity investors, such as the International 
Finance Corporation of the World Bank Group. Was this intentional, or 
did it result only from the draftsmen’s focus on a traditional sore point? 
Considering the usual percentages of stock ownership by the IFC; the 
query is probably not of practical importance. However, the question 
whether a multipartite investment insurance program, should one develop, 
might be affected by the rule against subrogation requires appraisal. It 
will be noted that Article 51 refers to “instruments relating to, investments 
or the transfer of technology.” Such instruments will not, naturally, in- 
clude clauses of the sort prohibited. Under such circumstances, what are 


82 Art. 4, 
88 Shea, The Calvo Clause (1955), Amer. L, Institute, Restatement (Second) The 
Foreign Relations Law of the United States § 202, esp. R.N., 603. : 
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the rights of new investors (required to execute “instruments” ) as to exter- 
nal conflicts resolution and subrogation? Waived? Or not affected? * 

Another agreement that seems to be mandatory upon new foreign inves- 
tors is an undertaking for progressive transformation from Foreign to 
Mixed Enterprises. Article 30 seems to be cast in preemptory form as to 
this, and the weight of commentary supports that interpretation.” If so, 
new Foreign Enterprises will have no option as to staying foreign and 
eschewing the advantages of the common market, as old Foreign Enter- 
prises will have, except for certain sectors. 

Chapter III, dealing with Special Regulation by Sectors, makes some 
important differentiations between new and existing foreign investment. 
New foreign investment (but not the continuance of old foreign invest- 
ment) is not permitted in these activities: public services (utilities); °° 
insurance, commercial banking, and other financial institutions; *’ domestic 
transportation, advertising, radio-TV, newspapers, magazines, or “ 
domestic marketing .. . of products of any kind.” 38 

This last restriction was rather less to be expected than some of the 
others, for the handwriting has been on the wall for some time as to the 
' poor future of foreign ownership of public utilities and financial institutions 
in Latin America. Modern marketing techniques, on the other hand, have 
been seen by many development experts, in and out of Latin America, as 
.one of the major needs of both economic and social development. And 
it had been assumed by many that the foreign enterprises already in this 
field were not targets of concern in host countries. However, the attitude 
expressed in the Code must be taken seriously, for even existing enter- 
prises in this sector, along with others listed in Article 43, must convert 
to National Enterprises within three years from the date that the Code 
enters into effect. This contrasts with the exemption of existing foreign- 
owned public utilities (Article 41) from disinvestment, insofar as concerns 

84 The effect of Calvo Clauses, as voluntary private investor contracts, upon the 
Vattelian Doctrine that the State of nationality alone has an international reclamation 
for the conduct of another State towards its nationals is reviewed in Graham’s Note, 
op. cit. supra note 6. 

85 The slight uncertainties about an absolute precondition of entry that a “new 
Foreign Enterprise” must undertake “fade-out” arise from certain aspects of the drafts- 
manship of the Code, viz: (i) the dichotomy of “new-old” is not clearly provided in 
the text and organization of the Code; (ii) the language of Art. 30 speaks to enter- 
prises, not to Member Countries; (iii) the rationale for a sharp differentiation between 
the option left to the old Foreign Enterprise and its assumed denial to a new one is 
not clearly expressed in the Code. Cf. Perenzin, op. cit. supra note 10 at 25 and 
26, noting that the Colombian Reglamentation presently in constitutional uncertainty 
contains no nationality-of-ownership requirements as to investments in “tourism” (which 
might include hotels, one assumes), 

86 The professionally-involved reader should consult the text of Art. 41, preferably 
in Spanish. The translation used reads “public services,” but it includes “sewers, 
. . » Cleaning and sanitary,” not ordinarily private businesses affected with the public 
interest in Northamerican experience. 

87 Art, 42. 


88 Art. 43 should be treated by the professionally-involved reader as we recommend 
in note 36 for Art. 41. 
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“Investments which had to be made... in order to operate under tech- 
nically and economically efficient conditions... .” Existing foreign banks 
must disinvest down to National Enterprises in three years if they wish 
to continue authorized to accept local deposits. But in the extractive 
industries, particularly oil and gas exploration and transport ® (nothing 
is said about refining and domestic marketing), the Code is bland, both 
as to old and new investment. Depletion allowances against taxable in- 
come are ruled out, but Member Countries may authorize conversion of 
earnings to foreign exchange in excess of the usual allowance (14%); *° 
there are no disinvestment requirements for existing holdings; and new 
authorizations during the first ten years are permitted for Foreign Enter- 
prises, provided “. . . the duration of the investments does not exceed 
20 years.” A preference—but no more than that—is expressed that the 
new contracts be ones of “. . . association with State enterprises. . . .” 
In the light of the general belief that the oldest form of direct foreign in- 
vestment in Latin America—in the extractive industries—was also the 
most controversial,*t the Code treatment cannot but induce speculations 
about motivations to an impartial observer. One of these is that, absent 
Venezuela which has not yet entered the Andean Group, all the Member 
Countries except Chile have excellent prospects for more oil and gas de- 
velopment and know that large amounts of foreign capital are essential 


39 Art, 40 includes in the “basic products sector:” “. . . the primary (emphasis 
supplied) activities of exploration and exploitation of minerals of any kind, including 
liquid and gaseous hydrocarbons, gas pipelines, oil pipelines . . . .” What is “primary?” 


What about refining, domestic marketing of gasoline, and lubricants, and the liqui- 
fication of natural gas for containerized distribution? Note, also that the preference 
for participation with State enterprises relates only to “exploration and exploitation.” 

40 Arts. 37 and 40 (last para.). 

41 This is well-documented in commentaries and amply supported in history. Porfirio 
Diaz’s alleged “sell-out” of Mexican minerals to foreign companies, in disregard of 
inherited fundamental tenets (Consejo de Aranjuez, 1523, the King of Spain’s mining 
law for the colonies}, and Mexican Constitutions of before his time, which provided 
that subsurface mineral rights belong to the State and cannot be made the subject of 
private property rights, was the root of the “oil problem” in Mexico, and of a good 
deal else. See Wright, op. cit. supra, note 23, 51-61. The International Petroleum 
Company controversy in Peru goes back to Simon Bolivar’s disregard of basic Spanish 
mining law. Fatefully the Gran Libertador ordered the La Brea and Parinas Tar Pits 
to be sold to a private party, who in turn made mesne conveyances. If the King of 
Spain had made any exception for Peru, the Peruvians have now forgotten it. “Title” to 
the subsurface eventually passed to IPC, a Canadian corporation, which in tum was 
acquired by the Standard Oil Company of New Jersey. Note, also, the drive for the 
“Chileanization” of foreign majority interests in copper mining, D. Santa Maria, op. 
cit. supra note 26, 177-78, 185-86. In this last instance a “transformation” to a 
substantial minority position agreed upon with the total authority of the de jure 
regime of the Chilean state (that of Pres. Eduardo Frei), is now in process of dis- 
mantlement by successor de jure Pres. Allende. This reversal of the Chilean trans- 
formation approach seems mainly motivated by the doctrinal impetus of 19th century 
romantic Marxism. Cf. the Fabian impulse leading to the nationalization of the coal 
and steel industries by the Attlee Labor Government in the United Kingdom. It re- 
mains to be seen whether Dr. Allende will be the Lenin or the Clement Attlee of 
socialism in Chile. 3 
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to the realization of their production potential. What, in such case, of 
the view held by some that the Code is but an exemple of wishful think- 
ing by impractical men? But to continue. speculatively, when and if 
Venezuela does seriously approach entering the Andean Group, what will 
be her attitude toward the Code treatment of foreign establishments in an 
industry that Venezuela now seems to believe it can finance on its own 
as to future growth? +? 

The regime for new direct foreign investment above summarized raises 
these basic questions: (i) Quantitatively and qualitatively, what will be its 
effects on new flows of foreign capital from the private sectors, and in- 
directly from the public sectors, of the developed world? (ii) How stable 
are the new rules of the game, as against future shifts in host country 
appraisals of their national interests? (iii) How effective will be the 
national administrations and how well co-ordinated? (iv) To what extent, 
outside the extractive industries field, may or will authorizations be given 
for new Foreign Enterprises that want to remain foreign (by definition), 
foregoing the carrot of free movement of goods and services within a 
common market that is yet to become operational? 

As to the last of these questions: Article 27, which limits tariff-free trade 
within the Community “. . . to products produced by national and mixed 
enterprises . . .” does not differentiate textually between old and new 
Foreign Enterprises as to exclusion from free movement. Article 30 seems 
to require rejection of an application for entry of new Foreign Enterprise 
capital that does not promise to disinvest Mixed Enterprise. And Articles 
33 and 50 proscribe better treatment for foreigners than nationals. Special 
circumstances permitting Member Country deviation from the Code as a 
minimum standard (Article 44) are textually confined to departures from 
Articles 40 (extractive industries}, 41 (public utilities), 42 (banks- 
insurance), and 43 (marketing, etc.). On the other hand, the Code is not 
yet in effect, the day of full free trade between the Members has not ar- 
rived, and some of the criticism of the highly restrictive regime for new 
investments has been sharp.*? If the sanction of denial of free movement 
advantages is sufficient for old investment, why not for new investment, 
especially considering that one reason for the Code was to ensure that 
foreigners, old or new, not reap the major advantages of the common 
market? (As a widespread interpretation in Latin America of Servan- 
Schreiber’s * message has it that U.S. owned or controlled private enter- 
prise did in the EEC.) There are answers, of course. One is that the 


42 Particularly as to the development of a liquified gas export industry, according 
to press accounts. 

43 Especially as to its restrictions on the participation of Foreign and Mixed Enter- 
prises in “. . . domestic marketing enterprises of products of any kind.” 

44 The American Challenge (1987) was widely read and commented upon in Latin 
America. Often, as its author has noted in public discourse, “threat” was substituted 
for “challenge” in the minds of his readers there. If his real lesson (to European 
business leaders) was “Go and do likewise,” the point was rather widely missed to 
the south of the United States. 


F 


1972] THE ANDEAN FOREIGN INVESTMENT CODE -` 777 


certificate of origin system for differentiating free from non-free movement 
products is administratively staggering even when only the goods and 
services of old foreign investment must be policed. Another is that the 
host countries may truly want a watershed of change as to the alien-national 
makeup of their private sectors, i.e., that “old Trojan horses ** are bad but 
here,” whereas new Trojan horses are not to be abided at all. But things 
are not all that simple. Old investment generates new investment, old 
technology shades off into new technology. Some keen analysts of the 
Code undoubtedly hold somewhat prized professional secrets about pos- 
sible “loopholes” in the classification system. 

Whatever else it may or may not achieve, Decision 24 has launched the 
world’s first multistate, or regional system of prior restraints on the entry 
of new private sector investment from outside their combined territories. 
This alone assures its significance. 


Disinvestment (or Divestment? )* 


The Code’s basic norms for the transformation of Foreign Enterprises to 
Mixed or National Enterprises are of two types: (i) optional reductions to 
Mixed Enterprises to achieve the full benefits of common market free trade 
(Article 25) and (ii) mandatory reductions to National Enterprises to con- 
tinue to qualify to engage in the Article 42 (finance) and 43 (marketing, etc.) 
sectors. Optional reductions are governed by a time requirement for election 
{three years after the effective date of the code, Article 28) and the 
necessity of entering into an undertaking with the competent authorities 
under Article 31 that will specify a rate of disinvestment no less than that 
provided in Article 30. Once such an agreement is in force, the “... 
products of a foreign enterprise shall enjoy the advantages of the duty- 
free program...” (Article 32). For example, if at the effective date of the 
Code foreign ownership is 100%: at the end of 3 years thereafter, par- 
ticipation in the capital by national investors must be at least 15%; the 
reduction to a foreign element of no more than 49% must occur by the 
end of 15 years from the effective date in Colombia, Chile,“ and Peru and 
by the end of 20 years in Bolivia and Ecuador. These are the maximum 


45 P, Schliesser, “Restrictions on Foreign Investment in the Andean Common Market,” 


5 Int'l. Lawyer 586, at note 6 (1971), explains the “Trojan Horse” theory of direct _ 


4c 


foreign investment in common market areas as follows: “. . . the natural tendency of 
foreign investors to take advantage of expanding trade in tarif shelter areas through 
local subsidiaries... .” 

46 Both terms have been used to describe “optional fade-out;” see the title of 
Hirschman, op. cit. supra note 15 (“divest”) and J. Behrman, “Sharing International 
Production through the Multinational Enterprise and Regional Integration,” 4 Law and 
Policy in Int'l. Bus. 1, at n. 17 (1972). Presumably by partially divesting oneself of 
shares of stock, one accomplishes a degree of disinvestment in the enterprise. Inas- 
much as the Code word is “transformation,” the term “disinvestment” seems to us to 
fit the situation slightly better, although “divestment” might well have been le mot 
juste for Hirschman’s proposals, which included a regional public entity to take 
title to aliens’ excessive shareholdings. 

47 In Spanish “ch” is a separate letter of the alphabet, coming after “c” ° 
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transformation periods that Member Countries may allow. (Article 33). 
The obligatory program for two of the special sectors “* allows a trans- 
formation time of only three years (for a reduction to only 20% foreign 
ownership-control), but Member Countries may determine that special 
circumstances exist, in which event they “. . . may apply other regulations.” 
(Article 44). But if other regulations are so applied or if any foreign enter- 
prise in any sector included in Chapter III (which includes extractive 
industries and public utilities) elects not to scale down, the duty-free 
privilege for products will be lost (Article 44). This last is somewhat 
cybelline insofar as concerns free market privileges for the outputs of 
“basic products” (extractive industries) and public utilities sectors, as they 
are not subject to either optional or mandatory transformation. Presum- 
ably their general exemption, so far as existing Foreign Enterprises are 
concerned, amounts to an indirect recognition of their existing rights under 
concession contracts and franchises. The Code does not, however, rule 
out nationalizations or other takings. 

The process of transformation is to be through sales of stock to private 
individuals + (nationals or treated as nationals), to the State, or to State 
enterprises of the recipient countries. Such sales shall be controlled by the 
competent national authority (Article 35). The transformation agreement 
(Article 31) is required to stipulate the “. . . method of determining the 
value of the shares... at the time of their sale.” Whether this means that 
market price will usually be stipulated or that other approaches will be 
designed to represent “true value” more accurately (as in instances of 
slight or no former trading, or trading on a low volume market)*° is not 
yet clear. Overall, the statutory provisions for sale suggest that the norm- 
makers probably saw the State as first-buyer-and-eventual-distributor-to- 
national-private-investors—the Nacional Financiera pattern of Mexicaniza- 
tion—as necessary in some of the countries most of the time and in all of 
the countries some of the time.** 


48 Those of Arts. 42 (financial institutions) and 43 (domestic marketing enterprises, 
etc.). Note that the public utilities sector (Art. 41) has no provision whatsoever for 
the entry of any new foreign investment, 

49 Art. 35 and the National Investor definition in Art. 1. The only available text 
of the Code, see note 1, uses in English translation the term “private individuals.” 
We are forced to assume, lacking an official text in Spanish, that “moral persons” 
(private corporations) were deliberately excluded, presumably to safeguard “true 
national ownership” from evasion through a chain of corporate ownerships. <If this 
is the case, the process of transfer of aliens’ shares to private National Enterprises in 
existing corporate form (e.g., “takeovers by national, private corporations”) may turn 
out to be somewhat cumbersome. 

50 It is believed fairly widely in Latin America that the low state of investment in 
shares of stock and the underdevelopment of stock markets tend to understate, in 
terms of stock market quotations, the “true” value of shares. In the past this belief 
has created considerable concern lest foreign (usually Northamerican) conglomerates 
or “raiders” pick up bargains among existing locally-owned enterprises. Note that 
the Code at Art. 3 requires the Member Countries to prohibit takeovers by foreign 
investment of “. . . shares, participations, or rights owned by national investors.” 

51 Considering the volume of “excess” foreign ownership and the low absorptive 
capacity over the short initial time span for “transformation,” the likelihood of a 
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The only concession to the formal joint venture (cherished by certain 
writers in capital exporting countries) seems to be the provision in Article 
36, since altered by Decision No. 47. There as the rule now is, a Mixed 
Enterprise may exist as a matter of statutory definition, even if national 
participation is as low as 30% of the equity capital, provided that per- 
centage of equity is held by the State, semi-state entities, or state companies, 
and the national authority through such bodies has control *? of company 
decisions. Another of the Codes occasional similiarities in draftsmanship 
to the classic syntax of the U. S. Internal Revenue Code occurs in Decision 
No. 47, when it addresses itself to ensuring that “semi-state entities” and 
“state companies” themselves be insulated suticiently from foreign owner- 
ship penetration; to qualify, they must be more than 80% owned by the 
State and subject to state control over their decisions. This sketch rushes 
over a number of legal questions that bristle at the level of what interpreta- 
tions the national “reglamentations” will place upon the Code provisions. 
If the Code does come into effect in anything like its present form, there 
will be no lack of need for lawyers’ services in applying itl 

As has been noted, the Code gives no assurances against nationalization 
outside the Code. Yet it obviously was prepared as an alternative to the 
outright taking of aliens’ interests by the host state, and under it the psycho- 
social bases * of concern, fear, and therefore hatred, of foreign economic 
domination might well recede sharply over a comparatively short time, thus 
lowering the risks of highly politicized nationalizations. 


Transfers of Local Currency Proceeds: Capital Repatriations and 
Earnings 


The regulatory regime includes foreign exchange transfers, a matter that 
cuts against the International Monetary Fund’s predilections for free money 
movements and probably reflects the success of the Lleras Administration’s 
imposition of foreign exchange controls in Colombia, following an impasse 
with the IMF in 1966-67 as to the extent of the devaluation of the peso. 
General international law, of course, is virtually nonexistent on the subject 
of an alien investor's situation as to convertibility—as it is on most other 
issues of foreign investment that have a technocratic edge to them. -The 
norms for regulating conversions and remittances are not extreme, as 
foreign exchange systems go: (i) earnings—‘“verified net profits resulting 


smooth and complete area-wide transfer from foreign to national private individual 
ownership is slight. The patterns may vary as between the countries, of course, but 
in no one of them do we forsee an easy and rather immediate shift. The utilization 
of a State-owned “bucket,” therefore, seems essential, in the initial stages at least. 

52 The available English translation of Decision 47, 11 LL.M. 373 (1972) uses the 
phrase “determinative powers” for the Spanish, carried in parenthesis: capacidad de- ` 
terminante. In any event, the decision goes on to state: “Determinative power is 
understood to mean a requirement that the representatives of the state concur in the 
fundamental decisions for the carrying on of the enterprise.” We think this clearly 
means that the State shares, regardless of being in the minority, must have control 
through a kind of “veto” power. 

53 Note 15, supra, and the text to which it corresponds. 
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from ... direct foreign investment . . . not in excess of 14% ... annually” 
(Article 37); (ii) repatriation—proc2eds of share sales: less taxes (Article 
11) is authorized, with somewhat tighter provisions for liquidations and 
post-effective date reinvestments (Articles 8 and 9). A significant re- 
striction on the remittance of royalty and other technology transfer fees 
will be considered in the next subsection. 


Control of Foreign Technology 


The ANCOM Code breaks new ground here, and it well may be that 
in the long run Decision 24 will have its greatest significance in relation- 
ship to its development of this area of regulation. In the broad, the Code 
expresses a decided preference for what it calls “technology of subregional 
origin” (Article 24), even though at the date of promulgation scarcely any 
national, to say nothing of subregional, technology existed. However, the 
Commission has until November 30, 1972, to come up with proposals for 
“, +. a program directed toward promoting and protecting the production 
of subregional technology, as well es the adaptation and assimilation of 
existing technologies ...” (Article 23). Foreign trademarks drawing 
royalties to aliens are not promised < rosy future in a provision that there 
may be “special charges” on products (although of Member Country 
origin and not produced by a Foreign Investor) using such marks in free 
market trade, “. .. when generally known or easily accessible technology 
is used in their production.” (Article 24; to Madison Avenue this “has 
to be” the most shocking provision in the whole thing!) The undoing 
of trademark “rights” continues in Article 25. Perhaps the hardest pro- 
vision in Article 25 for a way of business life is the outlawing of clauses 
in trademark agreements requiring the licensee “. . . to use raw materials, 
intermediate goods, and equipment supplied by the owner of the trade- 
mark or his affiliates . . .” (Article 25 (b)). 

The whole field of foreign industrial property is subjected to regis- 
tration, the old as well as the new. Temporary Provisions D, E, F, and G 
presage a very busy time in the period of 3-6 months following the com- 
ing into effect of the Code. Many steps have to be taken. Technology 
profits are the subject of several subdivisions of Article 6, dealing with 
the responsibilities of the national control authorities. Article 20 prohibits 
in technology-transfer contracts (new technology) a number of practices 
that might in other legal systems fall into the regulation of restrictive 
business practices; and thus by the back door a modicum of antitrust is 
injected into a system that—like LAFTA and the Central American Com- 
mon Market (CACM)—has not followed the precedents of Articles 85 
and 86 of the Treaty of Rome and the Regulations thereunder. Limita- 
tions by the technology-owner on the exportation from national territory 
of products manufactured thereunder are specifically prohibited, thus 
striking at the “territoriality” princisle commonly followed in industrial 
property licensing. New technology contracts, in order to be approved, 
must be fayorably viewed by the national regulatory authority, “.. . 
which must appraise the effective contribution of the goods incorporating 


4 
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the technology, or other specific forms of measuring the effects of the 
imported technology” (Article 18). Just what methodology for determin- 
ing the incremental contribution of the technology—and to what—remains 
unclear, unless a “substantive audit” for conformity to point six of the 
Preamble is meant. Foreign know-how (called “intangible technological 
contributions” by Article 21) may merit royalties as income if the control 
agency agrees, but may never be treated as a capital contribution. Even 
income royalties are to be disallowed if furnished to a Foreign Enterprise 
by its parent or an affiliate—nor can such royalties be deducted for tax 
purposes. l | 

Industrial property normation within the ANCOM is still going on, as 
directed by Temporary Provisions G and H of the Code.** The result may 
include, inter alia, a considerable degree of harmonization or uniformity 
of national laws on patents and trademark procedure and substance, be- 
yond the matters regulated by the Code itself. The technology-transfer 
provisions of the Code show on their face the knowledge and sophistication 
of the draftsmen, and the relative severity of the provisions probably 
comes in part from the intense and pervasive concern of Latin Americans 
about the drain ** of resources to foreign technology. As to trademarks, 
there has been in Latin America for a long time the kind of love-hate 
relationship that deprived consumers elsewhere seem to have with marks 
of prestige. Usually, patents escape popular concern, but “know-how” is 
frequently linked with a strong suspicion of “over-invoicing” of foreign com- 
ponents sold to controlled corporations. The draftsmen, most likely, did 
not learn about the following practices involving foreign technology—inter- 
dicted in Article 20—by reading Northamerican treatises on antitrust, but 
by observation of modalities of alien-owned businesses carried on in their 
respective countries: (a) tying clauses; (b) resale price maintenance; (c) 
restriction of production; (d) prohibitions on the use of competitive tech- 
niques; (e) requirement of royalties on non-used patents in a package of 
patents. . 

But although the Code and modern consumerism in some developed 
countries may not be very far apart as to some of the abuses of the indus- 
trial property system, the fact remains that the-range from patents through 
know-how is throughout the non-socialist world today probably more 
within the ambit of “free” private ownership determinations than any 
other species of direct investment is. The point may become particularly 
acute when the technology involved in an international lending agency 
financing of a national development project comes of necessity: from a 
successful bidder on the project itself. Perhaps the Code did not intend 5° 
to deal with patents and know-how in the context of a World Bank Group 


64 There is a Working Party response to the directive in Provisional Art. G pro- 
posing Regulations on the Application of Industria] Property Standards. It is stated 
on the document that it will be considered by the Commission in March 1972. So far 
we have not been able to find out what action has been taken; and, in any event, this 
is not the place for examination of the details of industrial property regulation. 

55 E.g. the drain syndrome, C. Oliver, op. cit. supra note 15, 195. . 

66 The international development lending agencies referred to work on the prin- 
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or an Inter-American Development Bank project supplier. Some of the 
basic problems, however, are quite similar as between this situation and 
that of a direct foreign investor’s use of his formerly tolerated rights of 
property in technology. 


The Code and the Law of Business Organizations 


The Code seems to assume that the business associations invelved are 
domestic corporations owned and/or controlled at well over 51% by for- 
eign corporations of non-Andean state nationality. Foreign branches are 
not covered by the Code’s provisions, nor are foreign corporations doing 
business through local agencies. However defined, by its prophets and 
apostates, the so-called “multinational enterprise” is not specially favored 
in the Code. A later Decision of the Commission (No. 46) on Multi- 
national Enterprises did not much change the situation as to “foreign 
multinationals, as distinguished from “intra-regional” ones." Foreign in- 
vestors must remain in minority roles, which is anathema to the developed 
world concept of an MNE.®8 


ciple of competitive bidding among suppliers, almost always from the private sector; 
and the bid may be on a “package” that involves property rights in technology. The 
likelihood that such development loan funds might involve technology transfers would 
seem to increase as the World Bank Group begins to move, in the spectrum of types 
of projects supported, from those involving basic capital infrastructure toward indus- 
trial production, agro-business, education, tourism, etc. The Inter-American Develop- 
ment Bank has throughout its life been willing to lend on a fairly wide range of 
projects. See, generally, C. Oliver, op. cit. supra note 24, 1015-17. Of course, if 
such development lending should only involve proposals for the lump sum purchase of 
technology, rather than pay-outs through royalty and licensing fees, the speculation 
in the text would be irrelevant. 

57 Compare the functional classifications of multinational enterprises as to types of 
ownership/control in H, Perlmutter, “The Tortuous Evolution of the Multinational 
Corporation,” 4 Colum. J. of World Business” 9, 11 (1969) [general] and C. Oliver, 
op. cit. supra note 15, 199 (“Wholly Less-Developed Country Aggregations”), 202 
[Latin America], 

58 D. Vagts, “The Multinational Enterprise: A New Challenge for Transnational 
Law,” 83 Harv. L. Rev. 739 (1970) is a highly useful compilation of concepts about 
MNE’s. Common to the prevailing concepts in developed country writing is the idea 
of centralized control of business decision-making at a single locus. This locus, of 
necessity at the present stage of the distribution of world capital, is in a developed 
country; and there has been very little evidence that majority ownership/control by 
other than developed country nationals has been in the contemplation of the de- 
finers. “On the whole, the theme of the MNE in relationship to the LCD’s has not 
been fully explored,” C. Oliver, op. cit. supra note 15, n. 4. See, also, A. Fatouros, 
ibid., passim. J. Behrman, op. cit. supra note 48, and elsewhere, gives highly con- 
vincing doctrinal support to the notion that a “true” MNE must involve lateral mo- 
bility of resources and market opportunities between the various LDC-based sub- 
sidiaries of the controlling parent corporation. This means that national tariff, ex- 
change control, and other barriers interposed by the states of the subsidiaries’ respective 
nationalities must give way-—i.e., a “common market be established—before the trans- 
national complex can properly be viewed as “anything new.” Perlmutter’s classification, 
supra note 67, does not quite fit the Behrman prescription; but cf. C. Oliver, tbid., 198~ 
200. One difficulty with reaching a consensus on what an MNE is links to Humpty 
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Students of comparative corporate capitalization will be interested in 
the Code’s outlawry of bearer shares and the substitution of required stock 
registry systems (Article 45). As in the earlier case of the United States, 
secret ownership was found too much for administrators to cope with. 
“Control” as an equivalent to ownership also owes its origin to the Ameri- 
can experience, including, one supposes, now conventional Berle-Meansian 
thinking. Relationships of shareholders to director, of directors to man- 
agement, and of the corporation to the securities market are not treated 
in the Code. It will be interesting to see whether the system of invest- 
ment control in the Code will, if it does become operative substantially 
as provided, find it necessary to go more deeply into these “internal” 
affairs and public aspects of corporations. The lack of serious attention 
to the market process for the disposition of ever-accumulated shares of stock 
is worrisome, unless, of course, the state is to become, and remain for some 
considerable time, the principal acquirer of excessive holdings by aliens. As 
a matter of socio-economic fact, it is probably inevitable that a disinvest- 
ment system cannot be managed in any other way in these countries, par- 
ticularly if a substantial number of the foreign enterprises in any one of 
them—all are almost 100% owned by foreigners—should come on the 
market at about the same time, as the .option-time in the Code would 
tend to require of investors seeking for their readjusted investment the 
privilege of free movement of goods and services within the expected 
Andean common market. But acquisition of large blocks of shares—and 
eventually their disposition by minions of the state—creates a danger 
related to honesty in government, as the post-World War I scandals in- 
volving the Alien Property Custodian in the United States attest. Some 
countries have had fewer problems than others. But even those that have 
been able to maintain good reputations in such matters will be faced with 
serious new challenges to effective public administration in the era of the 
Great Disinvestment—if it comes. Mexico, whose conscientious leaders 
constantly struggle against corruption in the exercise of state authority, 
seems so far to have managed the Mexicanization program without scandal; 
but on the scale of what is proposed in the Andean Countries, the Mexican 
experience has been only a modest temptation. The Andean Countries 
might do well to continue their law-making efforts by going into the fields 
of regulation of shareholding fiduciaries, including state stock acquisition 
agencies and the stock market itself. . 

At several points the Code suggests new uses of the taxing power for 
social control purposes, thus, in a sense, going away from one prime reason 
for the dismantlement of some of the non-revenue taxes the Member Coun- 
tries now have, e.g., customs duties ascending to 400% ad valorem. The 


Dumpty’s well-known attitude toward semantics; another is that the term “multinational 
corporation” has been used by some apologists for the existing order in world invest- 
ment as a rhetorical and emotive justification therefor. As between the developed and 
the developing world, it is not to be expected that the last word on this matter will come 
from the former. The Andean Investment Code suggests, for example, an LDC “initial 
bidding” concept of the “multinational” as an aggregation wholly owned and controlled 
by states and/or nationals of the region itself. 
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EEC experience suggests caution as to new levies related to movements 
in a common market. ; 


y. 
Towarp A New RESULTANT OF Forces 


When opposing forces meet head on, it is not likely that a new vector of 
forces will result. For a resultant to reflect adjustment, the angles of 
contact must be something less than 180 degrees. Differences as to 
foreign ownership investment between Latin America and the developed 
world, particularly the United States, seem dangerously near the straight 
line: In certain countries nationalizations have not paid decent heed to 
international obligations in positive law. Dubious “counterclaims” against 
compensation have been asserted. Even nationalizations by coupists seek- 
ing enough favor to stay ir. power have taken place. But in the United 
States, the judicial recognition given the policy-reversing “Stevenson Letter” 
in the First National City Case and the Gonzales Amendment to the Foreign 
Assistance Act are also manifestations of a kind of Northamerican Schreck- 
lichkeit, or the ultra-extremism of a new Big Stick, about which few bran- 
dishers are speaking softly—or softly enough to hide it from the Latins. 

The Andean Code, while it will seem extreme to many, runs along lines 
that a number of foreign investors have already found they could live 
with, e.g., “Mexicanization.” More importantly, the Andean Code is not 
yet set in the concrete of final national commitment. Consciously or un- 
consciously, its creators may have bid for more than realistically they 
expect to get. It is to be hoped that the developed countries and their 
influential nationals will not stay forever in their own concrete bunkers, 
but will show some movement and even innovativeness in their attitudes 
toward foreign establishmerts in developing countries. Business dinosaurs 
often arrogate the “right” to speak for the developed world, and they 
make great brontosaurian fusses about “acquired rights” (meaning income 
rights from property indefinitely extended as to multiples of the return 
on total investment outlay), national enforcement of international legal 
remedies (that the consentio juris does not recognize, such as invalidation 
of title for violation of international law in the taking), and display a legal 
literalness that divorces their perceptions of reality from all humanistic (and 
therefore inevitably somewhat irrational) factors. 

But it has been apparent for some time that the Mesozoic Era of direct 
foreign ownership investment has ended. A more limited notion of “prop- 
erty” will evolve for this purpose. The future belongs to the adaptables 
and their lawyers. 

Decision 24 will undoubtedly be influential in this evolution, just as 
“Mexicanization” (to which U.S. capital has accommodated itself) was 
itself influential in the formulation of the Andean Code. Decision 24, 
therefore, deserves the thoughtful attention of all those who are willing 
to face the future, instead of the past, approaching new adjustments with 
intelligence, adaptability, and compassion. 


«, 


THE LEGALITY OF NAVAL CRUISE MISSILES 
By D. P. O'Connell * 


INTRODUCTION 


The sinking of the Israeli destroyer Eilat by Styx missiles from a naval 
platform during the 1967 hostilities between Israel and the United Arab 
Republic demonstrated that missile technology was sufficiently developed 
for this weapon to be effectively deployed.* The appearance of the missile 
in naval armament has raised old questions of international law in a new 
form, and it seems appropriate that they should be discussed as an aspect 
of the search for a system of legal controls to limit the use of the sea for 
strategic and political purposes. The aim of this paper is to examine the 
question of protection of the innocent from injury both inside and outside 
the target area, and in times of war and local, limited hostilities. 

Apart from the general question whether limited war can legally be 
conducted on the high seas,? specific questions that should be posed are 
whether the existing rules of international law respecting discrimination 
between military and civilian targets can be observed in practice in the 
event of the use of naval missiles, and whether the immunity of neutral 
shipping from attack can in practice be respected. 

The requirement that belligerent merchant ships can only be destroyed 
after the crew and passengers have been placed in a position of safety is 
still acknowledged to be the law in most textbooks of international law 
and in some naval manuals and instructions. Although, in the light of 
the judgment of the Nuremberg War Crimes Tribunal in the Doenitz case," 
it must now be regarded as highly doubtful whether submarines used in a 
conventional role could ever legally be required to comply with the terms 
of the London Protocol, that instrument is still acknowledged by the prin- 
cipal naval powers to be in force. Consequently it must be assumed that, 
in principle at least, submarines are required to act in the same manner as 
surface warships in attacking belligerent merchant ships, and hence to: 
respect the lives of civilians. 

Even if the circumstances in which this obligation. is incumbent upon 
submarines used in a conventional role can nowadays scarcely be envisaged, 
the principle would seem to require that a submarine, attacking by means 
of missiles at a range where its own safety is not unduly threatened by the 
conduct of a merchant ship, is legally obliged to discriminate between 
naval and merchant ship targets. And even if it could be argued that a 


è Chichele Professor of Public International Law, University of Oxford. 

1“The Aftermath of The Eilat,” in 95 U.S. Naval Institute Proc. 61 (1969). 

2 See O'Connell, “International Law and Contemporary Naval Operations,” 44 Brit. 
Y. B. of Int, L. (1970). 

3 22 Trial of the Major War Criminals 588 (1948). 
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submarine is entitled to destroy belligerent merchant shipping by missile | 


attack because it cannot safely comply with the London Protocol, it still 
remains essential, under the doctrine in the Nuremberg judgment in the 
Doenitz case, that neutral shipping not be endangered. This raises the 
question whether naval surface-to-surface missiles are sufficiently dis- 
criminating to ensure that the distinction between military targets on the 
one hand, and civilian and neutral targets on the other, can be maintained. 
It can only be answered after the role and functions of the various missile 
systems have been examined, and the threat they pose has been evaluated. 


TYPES OF MISSLE SYSTEMS 


Missiles may be dividec into those used in a strategic role and those 
used in a tactical role. The missiles used in a strategic role are generally 
of a ballistic form. They are directed at targets whose location is exactly 
known and is constant throughout the time of flight. Some of these targets 
may be harbors and harbor installations. Ballistic missiles may be launched 
from fixed or moving sites or platforms on land and from submarines. 
Launching from aircraft, surface ships, or from the continental shelves is 
theoretically also feasible, but for several reasons is not at present expedient. 
Ballistic missiles are not under discussion in this paper, but they may 
possibly need some scrutiny in the future if used tactically.* 

The missiles used in a tactical role have generally an aerodynamic form 
and are usually known as cruise missiles. They are self-propelled; launched 
from platforms in the air, afloat, under water, or on land; and may be 
guided in some way or other against aircraft, ships, or any other target. 
The cruise missiles used in warfare on the high seas may be divided into: 
Surface to Surface missiles (SSM); Surface to Air Missiles (SAM); and 
Air to Air Missiles (AAM) (used þetween belligerent aircraft). A sub- 
merged launched SSM is also a probability which in this paper will be 
called a SLSM. The SAM often has some surface to surface capability. 

The cruise missiles considered in this paper are the SSM, SAM, and 
SLSM. Tactical missiles are employed against targets of opportunity, and 


for the purpose of this analysis they may be divided into short-range and 


medium-range systems." 


A. Short-range systems. 
Soviet Union: Styx. This missile, which heralded a new era of 
naval warfare with its destruction of Eilat, is a crude and simple design 


4The naval varieties of strategic missiles are Polaris A2, with a range of 1,500 
nautical miles; Polaris A3 and Poseidon, with ranges of 2,500 nautical miles, which 
are used in the United States and Royal Navies; and the French MSBS of Polaris 
type, which became operational in the submarine Redoutable in 1971. 

5 Information is derived from Dept. of the Air Force, Guided Missiles, Operations, 
Designs and Theory (1958); “Maritime Missiles: The New Weapon Technology,” 
International Defense Review, 1989 at 247; Janes Fighting Ships, 1970-71; “World 
Missiles, 1971,” Flight International, 1971 at 374; “The Royal Navy’s Missile Gap,” 
Flight International, 1970 at 919; “USSR Improves Cruise Missile Capabilities,” 
Aviation Week and Space Technology, (Nov. 8, 1971) at 38. 
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with cropped-delta wings, ailerons, and control surfaces. It is launched | 
from a ramp and is rocket powered, using solid propellants. It has a range 
of up to 20 nautical miles, and is mounted on fast patrol boats of the Komar 
and Osa classes (two and four missiles respectively), which have been 
supplied to at least nine other navies.’ 

France: Exocet. Developed as a counter to Styx and adopted 
by the Royal Navy, Germany, Greece, Malaysia, and Peru, this missile is 
designed to attack the launch vehicles rather than enemy missiles in flight. 
It is also a winged type with a solid-propellant motor and an Adac active 
homing warhead. It employs a modified version of the guidance system 
of the German air-to-surface missile Kormoran in conjunction with a TRT 
radio altimeter so as to enable it to skim the surface at high subsonic speed. 
It has a range up to 20 miles.’ 

United Kingdom: Seacat. This Royal Navy missile, designed 
for surface-to-air use also has a surface-to-surface mode and is guided 
by radar or visual tracking to the target by means of radio command. Its 
range is less than that of Styx or Exocet.* 

Israel: Gabriel. Operational since 1970 on the French-built 
Saar class gunboats of the Israeli Navy, this is an automatic homing missile 
of high subsonie speed, surface-skimming characteristics, and a reputed 
range similar to that of Exocet.” 

Italy: Nettuno. A short-range weapon with a solid-propellant 
motor and either beam-riding or radio-command guidance system, this is 
also a surface-skimmer. It has a two-stage development with longer range, 
Vulcano, now in production.*° 

Norway: Penguin. This is a passive-homing weapon of 10 to 15 
nautical miles range.* 

United States: Tartar and Standard. Like Seacat they are pri- 
marily surface-to-air missiles, but have a surface-to-surface mode. The 
range is comparable with that of Exocet.'? 


B. Medium-range systems: These may be divided into surface and sub- 
marine launched vehicles. 


(i) Surface-launched missiles 
Soviet Union: Strela. This was the earliest medium-range cruise 
missile introduced into the Soviet navy, and mounted in six Krupny and 
four Kildin class destroyers. It is a larger and more advanced version of 
Styx, but little is known of its capability. It is assumed to have a range 
beyond radar horizon.** 


6 Flight International, 1971 at 381. 

T Ibid. 380; Flight International, 1970 at 919. 

8 Flight International, 1971 at 387; Air Force and Space Digest, 1970 at 58. 

® Flight International, 1971 at 380. 

10 Ibid. _ 11 Ibid. 

12 Given as 10+ nautical miles by Aviation Week and Space Technology (March 8, 
1971). 

18 Flight International, 1971 at 381. E “ 
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Shaddock. Beginning as a naval version of a land weapon 
mounted on a wheeled transport erector of two booster stages and one 
sustainer stage, this missile (SSN3) has an estimated range of 200 miles and 
a speed of 0.95 Mach. It has an active radar homing system, and is 
mounted in the Kresta I class guided missile cruisers which became opera- 
tional between 1967 and 1970, as well as in the earlier Kashin and Kynda 
classes.*4 

Samlet (SSC2). An air-breathing coast defence missile de- 
ployed in the Red Banner Northern Fleet and supplied to Poland and Cuba, 
this missile is a winged type version of the air-to-surface missile Kennel, and 
is intended for coast defense. It has a range of up to 50 miles, and may 
have a similar homing system to that of Styx.* In the latest guided missile 
cruisers, the Kresta II class, and in the Krivak destroyer leader class (both 
1971) the Shaddock system has been replaced by a shorter-range system 
which may be assumed to be in the 25 mile plus range zone.** The reason 
vessels of 6,000 tons standard have been thus equipped may be because 
of difficulties experienced in target-tracking from the surface at longer 
ranges,*" 


Italy has a missile of 32.54 nautical miles maximum range called Otomat 
which will be operated by the Italian navy, and Sweden has a coast 
defense missile RBOS8A, used in a ship-to-ship role, with an active homing 
system and an assumed practicable range of 135 nautical miles. 


(it) Submarine-launched missiles. 
Shaddock type missiles (SSN3) are mounted in the modern 
Echo (nuclear), and Juliet (diesel) classes of submarine with a range of 
up to 450 plus nautical miles.1% This weapon is just- subsonic. In the 
Charlie class (nuclear) (1970) a shorter-range missile is mounted (its 
NATO designation is classified) which could possibly have a maximum 


range of 30 plus miles. It could be supersonic. Until 1970 no system- 


existed whereby the missile could be launched except when the sub- 
marine is on the surface. Salvos of eight can be fired, presumably in 
sequence, since a simultaneous discharge would seem to affect the sub- 
marine’s stabilitv. The tactics employed would be for the submarine to 
reach a fire-control solution, surface, launch its missiles, and submerge 
immediately so as to hide in the ocean and so avoid retaliation. In the 
most recent nuclear submarines a submerged-launch system appears to be 


14 Tbid. 378. 18 bid. 381. 

16 This is the author’s estimate based on known performance of Styx considered 
in the light of range improvements in comparable weapons. See Janes 616, cited 
note 5 supra. 

17 The suggestion has been made that in the Kynda class four separate S or C 
band antennae were mounted because the techniques of track-while-scan were not 
effective, and if the assumption is correct it bears upon the legality of the use of 
medium-range missiles. But for another explanation see “Soviet Radars Disclose Clues 
to Doctrine,” Aviation Week and Space Technology, (Feb. 22, 1971) at 38, 42. 

18 The figure of 450 is given by Flight International, 1971 at 370; 400 by Weyers 
Warships of the World and 200 in Aviation Week and Space Technology (Nov 8, 
1971), at 38. . 
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employed. The following extract from Isvestia, dated April 30, 1970, 
describing an incident during Exercise, OkEAN, may have been the public 
announcement that the system is now operational. 


... and in another area, a nuclear submarine of the “Northern Force” 
was carrying out a submerged missile launch. These missiles were 
fired at a surface target. They shot unexpectedly out of the water 
and sped towards the target. Looking at them from sideways on, 
they appeared like huge black geese taking off. 


The submarine would be able to fire at the correct submerged depth, 
which is presumed to be near the surface, and then dive deeper. In all 
cases the missile, once launched, could home on the target without 
guidance from the submarine. 


GUIDANCE SYSTEMS 
A. Short-range systems 


All of the systems classified above as short-range are characterized by 
guidance from the launching ship to the target, although an active-homing 
alternative is sometimes available. The launching ship must be fitted with 
surveillance and target-indicating radar, vertical reference plane gyro, log 
to indicate speed through the water, and fire-control system. Guidance is 
achieved by one of the following methods: 

-~ (i) Beam-riding system. The missile is guided down a beam after 
launching in a pre-set direction and collected within the beam of the ship’s 
radar. Its sensors monitor the beam, and by means of automatic move- 
ment of the ailerons and rudder keep the missile in the center of the beam. 

(ii) Semi-active homing. The ships radar illuminates the target, 
and the missile’s own radar receiver detects the echoes of the ship’s radar 
reflected by the target. The missile guides itself to the target on these 
echoes. 

(iii) Radio command. The missile is guided by manual remote 
control in the ship on the part of an operator who observes the target 
visually or by radar. Guidance signals are transmitted by a joystick control. 

(iv) Wire guidance. In very short-range missiles guidance can be 
along a wire attached to the missile and paid out in flight. 


The same missile may have alternative or fall-back guidance systems. 
B. Long-range systems 


Some of the above systems may also be used as alternatives in the case 
of the medium-range missiles, when guidance from the Jaunching ship to 
the target is practicable. But where it is not practicable the missile will 
operate according to a self-homing system. There are four such systems: 

(i) Active homing. The missile has its own radar transmitter and 
homes on the target by means of the returning echoes. 

(it) Infra-red homing. A sensitive receiver in the missile scans the 
sea or air, and when it detects a heat source locks on to it. 
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(iii) Anti-radiation homing. The missile homes on to. the radar 
emissions of the target. 
(iv) Television homing. The missile homes on the visual image. 


The Soviet SSNS probably has a terminal homing system which em- 
ploys active radar and/or infra red guidance.?® 


THE CHARACTERISTICS OF THE CRUISE MISSILE ATTACK 


Excluded in principle from this paper are the shcrt-range tactical missiles 
which can be controlled to the target by the Jaunching vessel. The ques- 
‘tions posed here essentially relate to the medium-range cruise missile, and 
they cover its use against shipping at sea and shipping in ports and road- 
steads. In both of these situations, but especially in the latter case, neutral 
shipping is endangered to an extent that has not been widely realized, 
because of the homing systems which need to be used when the missile 
cannot be controlled from the launching vessel to the target. The danger 
primarily is that the missile will home on to a ship other than the target, 
but there is a secondary, if not significant, danger of damage from the fall 
of the boosters, particularly in crowded waters where, for example, fishing 
fleets are concentrated. 

The threat to the innocent varies according to whether the missile is 
unopposed or opposed. In the first case the danger arises mainly from 
missile failure, the chances of which at present are considerable. In the 
second case it arises from the diversion of the missile due to the tactics 
employed by the target. 

In order to evaluate the danger it is desirable to examine the design 
characteristics of cruise missile systems. These characteristics are com- 
mon to all existing systems. A cruise missile may be launced from air, land, 
the surface of the sea, or submarine, and multiple launches may combine 
one or more of these platforms. The missile, from the rear to the head, 
consists of five elements, propulsion, speed and range, altitude and course, 
payload, and homing head. 


A. The Phases of an Attack 


A cruise missile attack may be divided in several phases: (a) acquisition 
of the target or targets; (b) the launching phase; (c) the mid-course 
phase; (d) the terminal homing phase. 

From information obtained from communications with others, or from 
one’s own electronic equipment, or visually, a certain target is pinpointed in 
a certain area and—-phase (a)—the course and altitude of flight of the 
missile may be set. The missile is launched, often with the aid of a 
booster, into steady flight—phase (b). This flight is maintained under its 
own propulsion (although the course or altitude may be changed by the 
launch platform or by a forward observer in certain circumstances )— 
phase (c). When a certain range from target or target area is reached, 


19 Tbid. 38, 40. 
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(which is the point where the terminal homing unit is activated), the 
search of the target area for the target, or what it identifies rightly or 
wrongly as the target, begins. Course and altitude are changed accordingly - 
until the missile hits the target which it selects—phase (d). 

In the terminal homing phase, the missile is able to react, according to 
the design of the homing head, to the inherent characteristics (features) 
of the intended target (which may be similar to those of a merchant ship 
or neutral ship in the same target area under observation). In the launch 
phase of the missile, altitude and course are set, and in the mid-course 

phase altitude and course may be programmed or time related. Mid- 
course correction, when the missile is beyond the radar range of the launch- 
ing vehicle, is dependent upon forward observation from ship or aircraft, 
and it may be achieved either by post-launch information from the for- 
ward observation relayed through the launching vehicle or a shore trans- 
mission station, or directly to the missile. In the terminal phase the 
homing head takes over, employing one of the following, or more than 
one in combination: television picture of the target, heat-seeker, ae: 
red), active radar, or semi-active radar. 

In the case of medium-range missiles the first question is one of loca- — 
tion and identification of the target, and the second is the means employed 
to guide the missile to the target. If a launching ship is within radar 
horizon of the target it can both locate the target and guide the missile 
to the target by means of radar control. As a working figure one may 
postulate 50 miles as a maximum radar horizon, although it is likely to 
be much less. When the target is beyond radar horizon, location and 
identification can be by means of synchronous satellite (although there 
are serious limitations to reliance upon this method, including availability, 
weather conditions, programming of the information, and definition), or 
by means of aircraft. While mid-course guidance by satellite in geo- 
stationary orbit is a theoretical possibility, no system has been developed 
which utilizes this means. So, for the present, only two practicable meth- 
ods of mid-course guidance beyond radar horizon remain,—namely by 
forward observation and by relay to the launching ship of the echoes re- 
ceived by the missile in its use of radar in the search mode. 

When an aircraft is available as a command link it can guide the missile . 
to the target by the semi-active homing method. However, aircraft avail- 
ability is dependent upon the tactical situation, and the aircraft is likely 
to be the target of measures taken to deflect an incoming missile. Hence 
this method is not likely to be relied upon. The method whereby the 
missile transmits to the launching ship the radar echoes it receives, and 
the launching ship guides the missile to its terminal point by instructions 
based upon the solution provided by these echoes, is theoretically estab- 
lished, but obviously there are practical difficulties in its successful em- 
ployment. 

Either of the above methods may be employed by submarines. If a 
suitable aircraft is available, target location may be transmitted by means 
of a radar relay system, either directly from the aircraft to the submarine, 
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or mediately through a shore station, even when the submarine is sub- 
merged. The aircraft could then guide the missile in flight. But successful 
resort to this method will depend, as in the case of surface-launched mis- 
siles, upon the availability and uninterrupted operation of the aircraft, 
In the case of guidance by means of transmission to a submarine of the 
missile’s own radar echoes, the submarine must have its radar above the 
surface. This makes the submarine vulnerable to attack from ASW sur- 
face and air forces, and hence it is a method unlikely to be relied upon, 
except in a “first strike” operation. . 

Because of the limitation of radar horizon, missiles cannot be guided 
from the air much beyond 100 miles, nor from the surface much beyond 
60 miles. Hence, at maximum range, naval cruise missiles can utilize 
only terminal homing methods. 

If the missile is launched in the mode where it uses only its own termi- 
nal homing system, its behavior will be as follows: It will rise in a tra- 
jectory to about the height of operation of aircraft (30,000-40,000 feet). 
During this phase its radar scanner will search through a segment of ap- 
proximately a quarter of a circle, when it will detect targets within these 
bearings by means of echoes derived from the radar-reflection areas of 
the ships, At the apogee of its flight its radar will move into the ac- 
quisition phase, when it will scan over a much narrower are and lock on 
to the target. It will then fall to near sea level end home on the target 
which it has selected during the acquisition phase. 

Because the missile’s radar will scan as far as the radar horizon, and 
hence beyond the area where the target is located, the target-acquisition 
area is delimited by means of a range gate in the homing system. Once 
the missile radar finds and locks on to a target echo, the programmed 
range gate causes it to igrore any other signal arriving at its receiver 
which has an appreciable time difference from the actual target echo. 
This means that the missile will select as a target only a ship in the zone 
ahead of the missile which is closed by the range gate, and will ignore 
ships beyond or in advance of that zone. But selection of the zone is a 
factor of accurate determination of the range by the launching ship during 
the phase of the fire-control solution, and when that ship is beyond radar 
horizon it is dependent upon intelligence sources other than the ship 
itself.. (In the case of a submarine, the range may be calculated by the 
submarine’s sensors, but in this case it is not likely to be beyond the 
radar horizon. ) 


B. Opposed and Unopposed Missiles 


The missile’s terminal homing system relies upon the inherent features 
of the target, namely its visibility in the case of television, its heat radia- 
tion in the case of infra-red. and its radar reflecticn in the case of active 
radar. The target’s opposition to the missile will take the form of dis- 
guising these inherent features, both from forward observation, where 
this is being used, and from the missile’s homing systems. The methods 
employed are (a) screening such as making smoke to achieve invisibility, 


» 


f, 
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discharging alternative reflection areas in the case of radar homing, and 
creating alternative heat sources in the case of infra-red; (b) confusing, 
by emitting false information; and (c) electronic countermeasures (ECM). 
Defense will be provided by an intercepting missile or by anti-aircraft 
gunnery. 

If the missile is not intercepted, only failure in the design or the terminal 
homing will send the missile off course, but gunnery may have the effect 
of confusing the missile under certain circumstances. The chances of an 
opposed missile being diverted from the target and homing on another 
ship are high. Although an unopposed missile will, in the absence of de- 
sign faults, home on the target which it acquires, there is a possibility 
of the wrong target being acquired, for, within the zone delimited by the 
arc of search of the missile’s radar, and by the programmed range gate, 
the missile will discriminate with respect to the target only on the basis 
of size, since it will home on the largest radar-reflection area, or alterna- 
tively, the greatest heat emission detected by its infra-red scanner. 


LecaL CoNsipERATIONS 


So far as the short-range missiles are concerned, and also in the case 
of the medium-range missiles when guided from the launching ship or 
aircraft, it is possible for the attacker to select the target and isolate it. 
Thus, provided there is no intended attack on ships which are protected 
by international] law, the tactical use of the weapon is not in itself illegal. 
It is to be noted, however, that even some short-range missiles can be 
used in an active-homing mode, while long-range missiles can be guided 
in some tactical situations. It is the way the weapon is used that poses 
the legal question. 

In the case of missiles which are not guided, the’ considerations differ 
from those in the case of guided missiles. Since (i) the target may not 
have been isolated sufficiently from other shipping by the launching ship; 
(ii) during the flight-time of the missile the target may have moved sev- 
eral miles and another large ship, perhaps a neutral tanker, may have 
entered the zone; and (iii) the missile is undiscriminating with respect to 
the target it selects, the use of unguided missiles, particularly in areas of 
the sea which are dense traffic routes, would seem to constitute a danger 
to shipping which is protected by international law. In the case of sub- 
marine-launched missiles, their use might amount to unrestricted submarine 
warfare in a new guise. 

It is, of course, arguable that, for tactical if not for legal and moral 
reasons, no attack will be made when another vessel is known to be in 
the zone and likely to seduce the missile. But it is possible to have in- 
telligence of the approximate range and bearing of a belligerent target 
(by radio emission for example), and have none of a neutral of larger 
size.2° Moreover, while the range gate limits the target zone in the di- 


20 The major naval powers may be expected to have intelligence over a wide area 
based on air reconnaissance, but lesser powers to whom these weapons may be dis- 
tributed may lack this means of intelligence. 
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rection of the line of flight, that zone is as broad as the segment searched 
by the missile’s homing system; the attacker would have to have intelli- 
gence of shipping over a considerable area to be certain that the selected 
target alone will be sought out. 

Furthermore, a danger to shipping other than the intended target is 
likely to arise because of deflection of the missile through the decoy tactics 
employed by that target, which will train its point-defense weapons against 
the missile when it enters into surveillance radar range, and engage it 
when it comes within target range. The target will resort to active ECM, 
such as jamming the enemy transmissions, processing them and re-trans- 
mitting the signals to give false target information, and, in the case of 
guided missiles, jamming telemetry instructions. The missile, frustrated in 
its targetting, may then home on whatever activates its sensors. 

This is a matter that should be of serious concern to the shipping nations 
which are likely to be neutral, and particularly those with substantial tanker 
traffic (because of the tarker’s size). The development of the weapon 
discussed is in its early phases, and, as mentioned above, there are indi- 
cations that the Soviet Union is returning to shorter-range missiles, perhaps 
because the technological problems of targetting with the medium-range 
missiles have proved too great. But the weapon is extensively deployed, 
and until accurate targetting at long-range is achieved it will remain a 
major threat to civilian and neutral shipping in the event of its use. 

If an innocent bystandez is in fact damaged by a missile which was 
directed at a belligerent target at sea or in a port, or roadstead, a ques- 
tion of responsibility would arise, and a claim under international law 
could be expected to be made. The manufacturing powers may be ex- 
pected to use cruise missiles, even in time of war, with maximum restraint, 
under controlled conditions, and with the highest degree of operational 
skill, so that the risks above described could be expected to be minimized, 
but proliferation through sale could lead to their use in entirely different 
circumstances. Measures to restrain the employment of this weapon 
should be considered as a part of the effort to impose legal controls on 
weapons of destruction at sea. 


ACT OF STATE AND DEPARTMENT OF STATE: _ 
FIRST NATIONAL CITY BANK v. BANCO NACIONAL DE CUBA 


By Andreas F. Lowenfeld ° 


No recent issue has so divided lawyers and writers in the field of inter- 
national law as the question whether courts of one nation should sit in 
judgment on the acts of other nations with respect to foreign held 
property—sometimes, always, or never. The United States Supreme Court 
in Banco Nacional de Cuba v. Sabbatino + said the answer was never—or 
at least hardly ever *—thus upholding and reaffirming the “act of state 
doctrine”. The Congress in the Hickenlooper (or Sabbatino) Amendment ê 
made an effort to reverse that ruling, an effort that has proved largely un- 
successful* Now the State Department has taken its turn, arguing in a 
formal communication to the Supreme Court that when it perceives no 
objection to adjudication on foreign policy grounds, the courts should 
judge the validity of the foreign nation’s acts under international law stand- 
ards—at least as to counterclaims.® 

The rule presently favored by the State Department prevailed in the 
Supreme Court. But neither the Department nor the Court can be proud 
of the result. The objective of protecting overseas private investments was 
not furthered; and the relation between the Executive Branch and the Ju- 
diciary was pushed in the wrong direction. If any lesson can be drawn 
from the widely divergent opinions in the Supreme Court, it is that when 
the judiciary of its own accord sets limits to its adjudicatory role, neither of 
the other branches of government—let alone both—should try to expand 
those limits. 


° I acknowledge with thanks the assistance of Dean Thomas Ehrlich, both in our 
many discussions over the years about the issues treated herein, and in his detailed 
and perceptive comments on the present article in draft form. 

1376 U.S. 398 (1964). 

2 The qualification stems from the phrase “. . . in the absence of a treaty or other 
unambiguous agreement regarding controlling legal principles”. 376 U.S. at 428. 

3 See 620(e)(2) of the Foreign Assistance Act of 1961, as amended by the Foreign 
Assistance Act of 1964, P.L. 88-633, 78 Stat. 1013 and the Foreign Assistance Act of 
1965, P.L. 89-171, 79 Stat. 659, 22 U.S.C. § 2370(e)(2) (1970). 

4 See French v. Banco Nacional de Cuba, 23 N.Y. 2d 46, 295 N.Y.S. 2d-433, 242 
N.E. 2d 704 (1968); Banco Nacional de Cuba v. First National City Bank of New 
York, 431 F.2d 304 (2d Cir. 1970). See also text at note 24 infra. 

5 Letter of Nov. 17, 1970 from John R. Stevenson, Legal Adviser, Department of 
State, to E. Robert Seaver, Clerk of the Court, United States Supreme Court. The 
relevant excerpts of the letter appear in the principal case, 406 U.S. at 764 and more 
fully at 781. The complete text appears in 442 F.2d at 536-38, as well as in 65 AJ.LL. 
391~93 (1971). 

6 First National City Bank v. Banco Nacional de Cuba, 406 U.S. 759 (1972). 
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In July 1958, an agency of the Government of Cuba borrowed $15 million, 
from the National City Bank of New York, secured by bonds deposited 
in New York by Banco Nacional de Cuba. In 1960, after Fidel Castro 
had come to power, Cuba paid back $5 million, and a correspond- 
ing amount of collateral was released. In September of the same 
year the Cuban Government nationalized all United States owned 
banks, including eleven branches of National City Bank, as part of a 
general program of nationalization. National City immediately closed the 
account of the National Bank of Cuba in New York, and sold the collateral 
deposited as security for the loan. The proceeds of that sale were about 
$12 million. In November 1960 Banco Nacional de Cuba brought suit for 
the difference between the outstanding portion of its loan and the amount 
realized from the sale of the collateral—about $2 million.” National City 
asserted that Cuba had nationalized its property in violation of inter- 
national law, and that the Government of Cuba was the real party in 
interest in Banco Nacional’s claim. Accordingly, National City asserted 
the right to setoff against Banco Nacional’s claim the value of its property 
in Cuba—stipulated to be more than the $2 million claimed by Banco 
Nacional. 

Judge Frederick van Pelt Bryan kept this case, as well as over thirty 
others arising from nationalization in Cuba, under advisement pending 
decision of the Sabbatino case. Following the decision in that case by 
the Supreme Court and the subsequent passage of the Hickenlooper 
Amendment,’ Judge Bryan ruled (1) that the case came under the amend- 
ment, and (2) that nationalization of National City’s branches in Cuba was 
a violation of international law. Accordingly, Judge Bryan gave judg- 
ment for First National City on its claim for setoff.® 

In July 1970 the Court of Appeals for the Second Circuit reversed.*? In 
a unanimous opinion written by Chief Judge Lumbard, the Court held 
that the Hickenlooper Amendment rela-es only to a claimant’s specific 
nationalized property found in the United States, and not to all assets of 
a nationalizing country that come within the jurisdiction of the court. Since 
‘the Hickenlooper Amendment was inapplicable, the Court said, the case 
fell squarely within the Supreme Couri's affirmation of the act of state 
doctrine in Sabbatino. Thus examination of the Cuban Government’s 
_ seizure of National City’s property in Cuba was improper even against a 
claim of violation of international law. Accordingly, the Court of Appeals 
directed the District Court to resolve the dispute about the amount by 


T The exact amount is in dispute, but that phase of the case did not come before 
the Supreme Court and is not discussed further herein. 

8 See note 3, supra; see also text at note 41 infra. 

® Banco Nacional de Cuba v. First National ‘City Bank of New York, 270 F. Supp. 
1004 (S.D.N.Y. 1967). 

10 Banco Nacional de Cuba v. First National City Bank of New York, 431 F.2d 
394 (2d Cir. 1970). 
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which the collateral exceeded the loan and then to grant summary judg- 
ment in favor of Banco Nacional.*+ 

First National City filed a petition for certiorari to the Supreme Court. It 
also went to the State Department for help. In particular, First National 
City asked that the Department’s Legal Adviser write a so-called Bernstein 
letter, designed to relieve the courts of the restraints imposed by the act 
of state doctrine by expressly negativing any objection to adjudication on 
foreign policy grounds.1* There was some doubt about whether the “Bern- 
stein exception” had survived the Sabbatino case, but the incumbent 
Legal Adviser, John R. Stevenson, believed that it had and as a private 
citizen had recommended its use as a way of limiting what he regarded as 
the unfortunate result in Sabbatino.** Following some discussion within 
the State Department but without notice or hearing, Mr. Stevenson wrote 
to the Supreme Cout: 15 


The Department of State believes that the act of state doctrine 
should not be applied to bar consideration of a defendant’s counter- 
claim or set-off against the Government of Cuba in this or like cases. 


After making the argument that nothing in the Court’s decision in Sab- 
batino had altered the Bernstein exception, the Legal Adviser said: 


Recent events; in our view, make appropriate a determination by the 
Department of State that the act of state doctrine need not be applied 


12 Actually, the amount would have been paid into a blocked account under the 
Treasury's Cuban Assets Control Regulations, 31 C.F.R. § 515.101 et seq. 

12 The term comes from the letter written in connection with a series of claims 
brought by Bernstein, a former German Jew, against purchasers of property sold by 
or taken from him under duress from the Nazi government of Germany. The Court 
of Appeals at first declined to inquire into Bernstein’s claims on the ground that the 
act of state doctrine was applicable and the Executive Branch had given no indication 
of “positive intent” to relax it. Bernstein v. Van Heyghen Frères, §.A., 163 F.2d 246 
(2d Cir. 1947); Bernstein v. N.V. Nederlandsche-Amerikaansche Stoomvaart Maat- 
schappij, 173 F.2d 71 (2d Cir. 1949); subsequently the State Department wrote a 
letter expressing such positive intent, and the Court of Appeals changed its decision, 
removing all restraints on the inquiry into Bernstein’s claims involving official acts of 
the German government. Bernstein v. N.V. Nederlandsche-Amerikaansche Stoomvaart 
Maatschappij, 210 F.2d 375 (2d Cir. 1954). 

13 The Supreme Court in Sabbatino expressly declined to decide that question though 
the tenor of its remarks on the point was negative. See 376 U.S. at 420 and especially 
at 436. 

14 See Stevenson, “The State Department and Sabbatino—‘Ev’n Victors Are By Vic- 
tories Undone’,” 58 A.J.LL. 707, 709, 710 (1964). Before the Sabbatino litigation 
began, Stevenson argued for a reverse Bernstein doctrine, that is for a presumption 
that the act of state doctrine not inhibit judicial inquiry into acts of foreign govern- 
ments alleged to violate international law unless the State Department indicated such 
inquiry would prejudice the conduct of foreign relations of the United States. See 
Association of the Bar of the City of New York, Committee on Intemational Law, “A 
Reconsideration of the Act of State Doctrine in United States Courts” (1959) and 
Resolution of the Association of the Bar of the City of New York on such Report, 
14 The Record of the Association of the Bar 228-29 (1959). Mr. Stevenson was 
Chairman of the Committee and sponsor of the Resolution. 

15 See note 5 supra. . 
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when it is raised to bar adjudication of a counterclaim or setoff when 
(a) the foreign state’s claim arises from a relationship between the 
parties existing when the act of state occurred, (b) the amount of the 
relief to be granted is limited to the amount of the foreign state’s 
claim; and (c) the foreign policy interests of the United States do 
not require application of the doctrine. 


The First National City case, he concluded, met all three of the conditions 
stated. 

Without passing on the merits of the case or the significance of the State 
Department letter, the Supreme Court granted certiorari and remanded 
to the Court of Appeals for reconsideration in light of the views of the 
State Department.** l 

On remand, the Court of Appeals reaffirmed its earlier judgment, this 
time with Judge Hays dissenting.” The majority, again speaking per Judge 
Lumbard, took the view that the Bernstein exception is best left narrowly 
limited to its own peculiar facts and that the letter from the Legal Adviser 
in First National City did not change the situation as discussed in the 
Court’s first opinion. Judge Hays in dissent thought the State Department’s 
letter was exactly comparable to the letter in the Bernstein case. More- 
over, he argued that the rationale for the act of state doctrine is basically 
to avoid conflict with the executive’s conduct of the nation’s foreign policy; 
when the Department charged with the conduct of foreign policy urged 
consideration of the case, the Court should not decline to do so. 

Following the second decision by the Court of Appeals, First National 
City again petitioned to the Supreme Court for a writ of certiorari. The 
Solicitor General supported the grant of certiorari in a brief memorandum, 
starting that “the decision below restricts the capacity of the Government 
to assist American investors in securing prompt, adequate and effective 
compensation for expropriation of American property abroad”. The 
Supreme Court again granted certiorari, this time setting the case down 
for full argument. On June 7, 1972, the Supreme Court reversed the Sec- 
ond Circuit and upheld First National City’s claim of setoff. 

The First National City Bank case has now been summarized four times 
in the Judicial Decisions section of this JOURNAL; 18 it has also been the 
subject of three recent notes and comments and a symposium recorded 
in the Proceedings of the Society® The act of state problem and the 
Sabbatino case have been the subject of no less than 33 articles, notes 


16 400 U.S. 1019 (1971). 

17 Banco Nacional de Cuba v. First National City Bank of New York, 442 F.2d 
530 (2d Cir. 1971). 

18 61 AJ.LL. 182 (1968); 65 A.JI.L. 195 (1971}; 65 A.J.L.L. 812 (1971). See also 
pp. 000-900 infra. 

19 Delson, “The Act of State Doctrine—Judicial Deference or Abstention?” 66 
AJ.LL. 82 (1972): Metzger, “The State Department’s Rôle in the Judicial Adminis- 
tration of the Act of State Doctrine,” 66 A.J.I.L. 94 (1972); “Sabbatino’s Progeny: The 
Act of State Doctrine, the Stevenson Letter, and Foreign Policy in the Courts,” 66 
A.J.LL. (No. 4) 121-29 (1972). Laylin, “Does Failure to Pay Compensation for Ex- 
propriated Property Come within the Act of State Doctrine?”, see pp. 823-29 infra. 
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and comments in the JOURNAL since 1959,?° and countless comments in 
other journals and books. Thus this comment is bound to be both anti- 
climactic—as indeed was the Supreme Court’s judgment—and repetitive— 
which the Supreme Court’s opinions (four of them) were not. 


Il 


As in the cases concerning less than unanimous jury verdicts,’ no single 
proposition commands a majority of the Court in First National City, and the 
decision to reverse is patched together from several minority views. Justice 
Rehnquist, joined by Chief Justice Burger and Justice White, says that the 
act of state doctrine is justified primarily “on the basis that juridical review 
of acts of state of a foreign power could embarrass the conduct of foreign 
relations by the political branches of the government”. Here the Executive 
Branch has advised the Court (1) that “as a matter of principle where the 
Executive publicly states that the act of state doctrine need not be ap- 
plied, the Court should proceed to examine the legal issues raised by the 
act of a foreign sovereign within its own territory as it would in any 
other legal question before it”; and (2) that “in this or like cases” the act 
of state doctrine should not be applied, at least as far as a counterclaim or 
setof is concerned. As to point (2), apparently the State Department’s 
advice is conclusive; as to point (1), while Justice Rehnquist accepts the 
Court’s responsibility for decision, it follows irom his definition of the 
premises of the doctrine that the Department’s argument is highly per- 
suasive: “The reason of the law ceasing,” he quotes, “the law itself also 
ceases.” If on the other hand the Executive Branch recommends against 
adjudication in another case, Justice Rehnquist apparently would accept 
the recommendation, on the basis of “the thoroughly sound principle that 
on occasion individual litigants may have to forego decision on the merits 
of their claims because the involvement of the courts in such a decision 
might frustrate the conduct of the Nation’s foreign policy”. 

For Justice Douglas, this reasoning leads the Court to become “a mere 
errand boy for the Executive which may choose to pick some people's 
chestnuts from the fire but not others”. He would disregard the views of 
the Executive Branch, and reject the Bernstein exception to the act of 
state doctrine. He would dismiss an affirmative claim by First National 
City Bank—and presumably by anyone else—asserting injury as a result of 
Cuba’s nationalization program. But he would honor First National City’s 
claim up to the amount of Banco Nacional’s claim. To do otherwise, he 
says, “would permit Cuba to have her cake and eat it too”. For Justice 


20 The exact count depends on which judicial decisions noted are included. If all 
those cases listed under act of state in the annual index were included, the number 
would be over 40. 

21In Apodaca v. Oregon 406 U.S. 404 (1972), eight justices believed the Sixth 
Amendment applies to the states; five justices believed the Sixth Amendment requires 
unanimous juries in serious criminal cases; but the judgment of the Court was to 
uphold convictions in state courts reached after less than unanimous jury verdicts. 
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Douglas the model for this case is the Supreme Court’s decision in National 
City Bank of New York v. Republic of Ching, in which the foreign govern- 
ment suing to recover a bank deposit was not permitted, up to the amount 
of setoff, to assert sovereign immunity to defeat a counterclaim by the bank 
based on a defaulted government note. 

Justice Powell states (as do the dissenters) that while Sabbatino tech- 
nically reserves the question of the validity of the Bernstein exception, the 
reasoning of that case “impticitly rejects that exception”. He also is un- 
moved by the counterclaim argument. He points out that the Republic of 
China case relied on by Justice Douglas dealt with jurisdiction over the 
plaintiff in the context of sovereign immunity; the issue here is justiciability. 
Justice Powell finds “little support” for Justice Douglas’ theory that justi- 
ciability can end at the point of setoff. His concurrence—the crucial fifth 
vote—is based on no special case or exception or distinction. Justice Powell 
thinks the Supreme Court was wrong in Sabbatino. To argue that the 
doctrine of separation of powers requires the Court to stand aside in ex- 
propriation cases is, he says, “to assume that there is no such thing as 
international law but only international political disputes that can be re- 
solved only by the exercise of power’. He would not quite rule out judicial 
abstention in all cases involving acts of state alleged to be in violation of 
international law; but Justice Powell would put a heavy burden on the 
Executive Branch to show that exercise of jurisdiction would so interfere 
with delicate foreign relations as to outweigh the “obligation to hear cases 
such as this”. 

Justice Powell says he would probably have joined in Justice White's 
dissent in Sabbatino had he been on the Court at the time. Justice White 
did not, however, join Justice Powell’s opinion. Indeed Justice White, 
the sole dissenter in Sabbatino, did not write at all in First National City 
but was content to join in the opinion prepared by Justice Rehnquist. 

To the dissenters, speakinz through Justice Brennan, the case looks quite 
different. Justice Rehnquist’s reasoning that the act of state doctrine 
exists primarily as a judicial aid to the executive, and that there is no 
sense in applying it when the executive does not wish it to apply, is char- 
acterized as a “syllogism-—from premise to conclusicn— ... with all respect, 
mechanical and fallacious”. “Moreover, it would require us to abdicate 
our judicial responsibility to define the contours of the act of state doc- 
trine so that the Judiciary does not become embroiled in the politics of 
international relations to the damage not only of the courts and the Execu- 
tive but of the rule of law.” Justice Douglas’ reasoning based on the 
Republic of China case, says the dissent, “leads to the strange result that 
application of the act of state doctrine depends on the dollar value of a 
litigant’s counterclaim”. Furthermore, the dissent points out that Sabba- 
tino expressly considered the counterclaim question including the Republic 
of China analogy and rejected it, “for considerations equally applicable 
here”. As to Justice Powell's straightforward disagreement with Sabbatino, 


22 348 U.S, 356 (1955). 23 See 376 U.S. at 438-39. 
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the dissent. says “nothing has intervened in the eight years since that de- 
cision to put its authority into question”. 

It appears then that only one member of the present Court is now pre- 
pared to say that Sabbatino was wrong; one member believes that Sabbatino 
should not apply to setoffs; and only three members support the Bernstein 
(or Stevenson) exception. Still, it is the Legal Advisers letter that. forms 
the basis of the opinion of the Court. 

None of the members of the Court discussed the issue over which the 
Second Circuit had differed from the District Court—whether the Hicken- 
looper Amendment applies to cases other than possessory actions. It would 
seem, however, that all members of the Supreme Court proceeded on the 
assumption that the Court of Appeals was right on this point, since other- 
wise the appropriate disposition would have been to reinstate Judge Bryan’s 
judgment in the District Court without ever reaching either the issue of 
the State Department letter or the effect of the counterclaim.2* Since the 
text of the Amendment as well as the legislative history are ambiguous,” one 
might have hoped for some clarification. 

More significant, none of the members of the Court gave any clue as 
to the standards—or even the sources—of the international law that courts 
in the United States are to apply in this or other cases arising out of ex- 
propriations. One might take the view that the international law of ex- 
propriation through United States eyes is the law as found by the 
Court of Appeals for the Second Circuit in Sabbatino.2* This is what that 
court did in the Sabbatino case on remand, Banco Nacional de Cuba v. 
Farr” Judge Waterman, who had written the original decision of the 
Second Circuit in Sabbatino, said the earlier holding that the nationaliza- 
tion decree violated international law was unaffected when the Supreme 
Court “reversed on other grounds”—that is on the ground of the act of 
state doctrine rather than on the ground of the international law finding.” 
But the Supreme Court ruling in Sabbatino rested in substantial measure 
on the conclusion that “there are few if any issues in international law today 
on which opinion seems so divided as the limitations on a State’s power 


24 It may be that the Supreme Court considered, though it did not state, that the 
second grant of certiorari, like the first certiorari/remand, was limited to consideration 
of the letter from the Legal Adviser. That letter raised the Bernstein and Republic 
of China points, but took no position on interpretation of the Hickenlooper Amend- 
ment. Both parties, however, argued the issue before the Supreme Court. The only 
mention of the point in the four opinions is in a footnote fn. 5) to Justice Brennan’s 
statement of the case, where he reports the Second Circu‘t’s disposition of the issue 
and says: “I agree with my colleagues in leaving that determination undisturbed.” 

25 See the discussions in the first decision by the U.S. Court of Appeals in First 
National City and by the New York Court of Appeals in French, note 4 supra. See 
also Lowenfeld, “The Sabbatino Amendment—-Intermmational Law Meets Civil Pro- 
cedure,” 59 A.J.I.L. 899, 902-04 (1965); Henkin, “Act of State Today: Recollections 
in Tranquility,” 6 Colum. J. Transnat'l L. 175, 184-83 (1967); Lillich, “1970 Survey 
of New York Law—International Law,” 22 Syracuse L. Rev. 263, 271-80 (1971). 

26 Banco Nacional de Cuba v. Sabbatino, 307 F.2d 845 (2d Cir. 1962). 

27 383 F.2d 166 (2d Cir. 1967). A 

28 383 F.2d at 183. 
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to expropriate the property of aliens”.?? The Supreme Court in Sabbatino 
acknowledged substantial authority for the view taken by the Second Cir- 
cuit that a taking is improper under international law if it is not for a 
public purpose, is discriminatory, and is without provision for prompt, 
adequate, and effective compensation. The Court went on, however, to 
cite substantial authority the other way, and indicated that it was un- 
willing to choose among the various authorities on the obligation of states 
to foreign investors.°° In the face of a strong dissent by Justice White, the 
Supreme Court in Sabbatino emphasized that the question of state re- 
sponsibility toward alien owners (or even as to what constitutes an alien 
owner )*? was far from the “treaty or other unambiguous agreement re- 
garding controlling legal principles” on which to base case by case ad- 
judication. Thus to rest on the assertion that the Second Circuit decision 
in Sabbatino was “reversed on other grounds” is to rest on a rather infirm 
foundation.*? Whether the question of the applicable substantive law will 
be further litigated in First National City itself is unclear at this writing. 

At all events, if the long term purpose of thcse who seek to limit or 
abolish the act of state doctrine is the promotion of international law, and 
if, as has been forcefully argued, “only the imprimatur of a court is cap- 
able of attesting the jural quality of international law,” ** the outcome of 


20 376 U.S. at 428. 80 Jd. at 429-30. 

31 See 376 U.S. at 433, n. 37. 

82 It is also possible to point to the other part of the Second Circuit’s opinion in 
Farr—the suggestion that Congress had given content to the international Jaw obliga- 
tion of other states towards United States investors in the original (1962) Hicken- 
looper Amendment directed to cutting off of foreign aid (22 U.S.C, § 2870(e)(1) 
(1970)). But to rely on this basis for a definition of the substance of international 
law is to rest on a foundation which the Court of Appeals itself was not prepared to 
examine—‘“whether Congress can thus specify how our United States courts must 
decide questions of international law ....” 9383 F.2d at 185. 

83 Judge Rehnquist’s opinion said: “We . . . remand the case [to the Second Circuit] 
for consideration of respondent’s alternative bases of attack of the judgment of the 
District Court,” 406 U.S. at 770. The dissent observed that “. . . respondent [Banco 
Nacional] argues with some substance that the Cuban nationalization of petitioner’s 
properties, unlike the expropriation at issue in Sabbatino, was not discriminatory against 
United States citizens,” 406 U.S. at 785. 

84 Compare the following statement contained in the brief amicus curiae of the Com- 
mittee on Intemational Law of the Association of the Bar of the City of New York in 
Sabbatino: “The application by our courts of international law in determining whether 
to give effect here to a taking of property by a foreign state will assist the further 
judicial exposition of a comprehensive body of international law on the subject of the 
taking of alien property. The adjudication of lawsuits in courts of law is the only 
effective means of maintaining and developing rules of international Jaw and general 
acceptance of and respect for that law. Only the imprimatur of a court is capable 
of attesting the jural quality of a rule of international lew, and such an imprimatur 
cannot be impressed by the political branch of a government whose decisions are 
designed to meet the political exigencies of each situation as it arises.” 

The quotation is from Jessup, “Has the Supreme Court Abdicated One of Its Func- 
tions?” 40 A.J.I.L. 168, 172 (1946). Interestingly enough, Jessup was protesting the 
Supreme Ceurt’s decision in Republic of Mexico v. Hoffman, 324 U.S. 30 (1945) to 
make the views of the Executive Branch the guiding principle in sovereign immunity 
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the First National City case must be classified a failure. The Supreme 
Court has now passed up not one but two opportunities to make a sub- 
stantive statement of law in this area. Of course, if the Justices on this 
issue had followed the pattern on the act of state issue—four different 
opinions and no majority view—the imprimatur of the Court might not 
have been worth much. In the light of the comments in Sabbatino quoted 
above,®* plus the passage of eight more years of uncertain state practice 
and the refusal of the International Court of Justice to get drawn into the 
issue," silence on the question may have been the better part of valor. 
In the long term (and apart from National City Bank’s $2 million) the 
effect of the Court’s position is about the same as if it had denied 
certiorari. 


iil 


After First National City, the State Department appears to be firmly in 
the letter writing business. No longer in an expropriation or nationaliza- 
tion case will it be able to tell claimants for its favors—United States 
citizens, investors from foreign countries, or states engaged in nationaliza- 
tion programs—that legal disputes are solely for the courts to settle. This 
consequence is not simply a matter of credibility of or pressures on the 
Department, though those factors are sure to be important. It flows rather 
from the ironic combination of two different attempts at compromise be- 
tween the instinct that legal questions should be subject to adjudication 
and the instinct that political questions should be left to the Legislative and 
Executive Branches of the government—-on the one side the Hickenlooper 
or Sabbatino Amendment apparently limited to actions related to specific 
property, on the other the Bernstein/Stevenson doctrine designed to be ap- 
plicable to actions not fitting into the first category. 

In both Sabbatino and First National City, plaintiff was an agency of 
the taking state and it was the defendant in possession who raised the 
international law objection to an otherwise lawful claim.*? Consider, how- 
ever, the textbook case, where the plaintiff is the victim of the act of state. 
Country X terminates the petroleum concession of a combine of major 


cases. Jessup’s phrase responds to a statement by Justice Cardozo that “international 
law, or the law that governs between states, has, at times, like the common law 
within states, a twilight existence during which it is hardly distinguishable from 
morality or justice, till at length the imprimatur of a court attests its jural quality”. 
New Jersey v. Delaware 291 U.S. 361, 383 (1934). 

85 See text at note 29. 

36 Barcelona Tracton Case, [1970] I.C.J. 3. 

87 In Sabbatino, the defendant sugar broker, Farr, Whitlock received from Banco 
Nacional’s agent the bill of lading for a shipment of sugar with a sight draft attached, 
but did not make payment. The defense to Banco Nacional’s action for conversion 
was the conflicting claim of C.A.V., the former owner of the sugar, replaced almost 
immediately by Mr. Sabbatino, a receiver appointed by the New York court for 
C.A.V’s New York assets. Thus the assertion that plaintiff did not have good title 
because of violation of international Jaw was raised as an affirmative defense, and the 
act of state doctrine was raised in opposition to that defense, 
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international oil companies. X makes an arrangement to sell oil from the 
now state-run oil fields to an independent supplier in the United States. 
A tanker arrives in New York with a shipload of crude oil from X consigned 
to the independent refiner; the former concession holders bring suit by 
attaching the vessel asserting (a) the oil on board is theirs; (b) even if not, 
they have a claim against X for expropriating their properties. X makes 
public its position that (i) the original concession was improperly entered 
into, (ii) the companies breached their obligations under the concession in 
not exerting their best efforts to achieve maximum output, and in im- 
properly allocating profits and expenses of their integrated operations; 
(iii) the companies owe a variety of back taxes; (iv) in any event oil in 
the ground is part of the national patrimony of X and under the law of 
that country is incapable of being alienated; thus the only dispute can 
concern some of the company’s drilling and storage equipment, about 
which X’s officials have offered to negotiate. 

If there were no act of state doctrine, these issues— or some of them— 
could be tried in an action centering on a cargo in port. The litigation 
would be lengthy, and there is no way to predict how it would come out. 
When X was Iran in the early 1950s, two suits on this model in Italy 3 and 
one in Japan ® were decided against the former concession holder Anglo- 
Iranian, and one, in the British Colony of Aden, was decided in favor of 
the concession holder. Given the expenses of tying up a tanker and of 
fitting out a refinery for the oil in question (not to speak of the cost of 
the law-suit itself), the prospect of this litigation might substantially im- 
pair X’s ability to sell its oil in the United States, unless it were prepared to 
invest in a test case and in effect indemnify the purchasers in this country. 

If the act of state doctrine were accepted in the form laid down in 
Sabbatino, there might well still be a lawsuit, but a motion to dismiss 
or to vacate the attachment would probably succeed. A purchaser of the 
oil need not be deterred by the prospects of litigation in this situation. 

But what about the present situation with Sabbatino, the amendment, 
and First National City?’ 


(A) Under the Hickenlooper (or Sabbatino) Amendment, “no court 
in the United States shall decline on the ground of the federal act of 
state doctrine to make a determination on the merits giving effect to the 
principles of international law .. .” unless (1) the act of the foreign state 
is not contrary to international law... or (2) “the President determines that 


88 Anglo-Iranian Oil Company v. S.U.P.O.R. (The Miriella) 76 Il Foro Italiano I, 
719, [1953] Intl L. Rep. 19 (Trib. di Venezia, March 11, 1953); Anglo-Iranian Oil 
Company v. Soc. S.U.P.O.R. 78 Il Foro Italiano J, 256 [1955] Intl L. Rep. 23 (Trib. 
di Roma Sept. 18, 1954). 

89 Anglo-Iranian Oil Company v. Idemitsu Kosan Kabushiki Kaisha, [1953] Intl L. 
Rep. 305 (Dist. Court of Tokyo 1953), aff'd [1953] Intl L. Rep. 312 (High Court of 
Tokyo 1953), 

40 Anglo-Iranian Oil Co. Ltd. v. Jaffrate (The Rose Mary) [1953] 1 W.L.R. 248, 
[1953] Int] L. Rep. 316 (Sup. Ct. Aden 1953). 


4» 


1972] ACT OF STATE AND DEPARTMENT OF STATE 805 


application of the act of state doctrine is required in that particular case” 
and so advises the court.*t 

(B) Under First National City’s emendation on Sabbatino (i.e. where 
the amendment does not apply), no court in the United States shall make a 
determination on the merits of an assertion of violation of international law 
unless the Executive Branch determines that the act of state doctrine should 
not be applied. 


In short, in situation A silence by the Executive Branch means the court 
should adjudicate (unless there is no international law violation, which 
one supposes could not be determined without some kind of adjudication); 
in situation B silence by the Executive Branch means the court should not 
adjudicate. But which is our (not-so-hypothetical)* case? Is this situa- 
tion A, or situation B, or both? If the answer is both, as seems most likely, 
which prevails? 

Could the State Department remain silent waiting to see how the court 
came out, as it did in First National City? * It seems more likely that the 
court would do what Judge Bryan did on the remand in Sebbatino—ask 
the Department whether it intended to make a submission as contemplated 
by the Amendment.** In that case, the Department said no, it did not 
wish to overcome the presumption established by the Congress.** In the 
case under discussion here, could the Department make the same kind of 
reply—i.e., “we regard this case as a situation A case and therefore we 
believe we need say nothing further in order to have the Court adjudicate 
on the merits?” That type of communication would of course itself be 
participation in the lawsuit. But one could imagine a court being quite 
dissatisfied with it because it contributes no express foreign policy judg- 
ment and purports to be a definitive determination of a legal issue, very 


41 22 U.S.C. § 2370(e)(2) (1970). 

42 British Petroleum Company, the successor to the plaintiff in the cases at notes 
38-40 brought a similar action, arising out of the termination of its concession in 
Libya in the Court of Syracuse, Italy. See 11 LL.M. 328 (1972). The action is 
pending at this writing. See also note 60 infra. 

43 In its letter to the Supreme Court, the State Department wrote: “We regret that 
our views could not have been brought to the attention of the lower courts. Un- 
fortunately, it was only after the not yet published opinion of the Second Circuit 
Court of Appeals was handed down that the question of the appropriateness of State 
Department action arose, since it did not become clear until that time that the 
Sabbatino Amendment would be considered inapplicable. No formal request for a 
statement by the Department was made in this case until October 14, 1970, one day 
after the petition for writ of certiorari was filed.” The request referred to was by the 
petitioner, First National City Bank. 

44 Banco Nacional de Cuba v. Farr, 243 F. Supp. 957, 980-81 (S.D.N.Y. 1965). 

45 The Department first tried to get out of answering. In its reply to a letter from 
counsel for plaintiff, it relied on advice of the Justice Department that the amendment 
was not applicable to the case at bar. When the court held that the amendment was 
applicable, it withheld entry of judgment for 60 days (and more if necessary) for the 
express purpose of giving the Executive Branch time to make the determination under 
the amendment. 
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likely made without the kind of fact finding that the Court would engage 
in before reaching a similar conclusion. On reflection, this type of answer 
seems unacceptable.*® 

The Department might try the “no comment” approach, i.e., “. . . we 
believe this case presents complex issues of fact and law which only a court 
can decide”. Would that be a Bernstein letter?“ 

One might argue, citing Justice Rehnquist, that if the Executive Branch 
were worried about the foreign policy consequences of adjudication, it 
would have said so and “the reason for the law ceasing, the law itself also 
ceases’. One could equally well argue that if the Executive Branch wanted 
the case heard, it could have said so, as it did unequivocally in First Na- 
tional City. On reflection, therefore, this reply would also be unsatis- 
factory. The preliminary cuestion whether the case involved situation A 
or situation B would remain, complicated by another preliminary question 
about the intent of the State Department’s letter and the effect to be given 
to it. 

The only acceptable approach, it seems, is for the Department to say 
expressly: “We believe this case should be adjudicated on the merits of 
the international law claim.” or conversely: “We believe this case should 
be governed by the act of state doctrine and accordingly no claim based 
on alleged violation of law by X should be heard.” 

How then should the Department decide between these two alternatives? 
Should the answer depend on whether there are diplomatic relations be- 
tween the United States and X? To do so would (at this writing) mean a 
different rule for Iraq, Algeria, or Libya as contrasted with Saudi Arabia, 
Kuwait, or Venezuela; a different rule for China as contrasted with the 
Soviet Union; and so on. The notion, sometimes reflected in court opinions, 
that the key to international relations is the maintenance of formal dip- 
lomatic relations can be cast aside fairly readily. Indeed, although the 
United States did not at the relevant time maintain diplomatic relations 
with Cuba, neither the Legal Adviser nor the Court in First National City 
based any argument on this fact. 

Should the Department assert that it is only interested in making an 
exception to the act of state doctrine when the taking government itself 
resorts to the United States judicial system? That would be consistent with 
the precise terms of the Stevenson letter in First National City.*® But it 


46 Indeed in the two analogous situations the executive has, in the view of the 
courts, come out wrong both times—once each way. In Farr, the Department was 
of the view that the amendmen: did not apply, but the court held it did (note 45 
supra); in First National City the Department was of the view that the amendment 
did apply, but the court held it did not (note 43 supra). 

47 An attempt was made in Sabbatino to construe a letter very much along these 
lines as a Bernstein letter, though in that case the letter was an informal one to 
counsel for an amicus curiae, and not an official response to a request from the Court. 
The attempt succeeded (and proved decisive) in the Court of Appeals, 307 F.2d at 
857-59; the Supreme Court rejected this interpretation, but only following publica- 
tion of the entire correspondence and clarification by the State Department and the 
Solicitor Gerleral. 

48 See text at note 15 supra. 


~ 
ve 


1972] ACT OF STATE AND DEPARTMENT OF STATE 807 


would make that case a trivial episode hardly worth the time of the Su- 
preme Court and hardly justifying the statement of the Solicitor General 
in his memoranda to the Supreme Court that the issue involved “the ca- 
pacity of the Government to assist American investors in securing prompt, 
adequate and effective compensation for expropriation of American prop- 
erty abroad”.*® 

Should the Department respond on the basis of its assessment of the 
international law issue? There are several objections, procedural and sub- 
stantive. Issues of international law, like other legal issues, turn on questions 
of fact, of proof, of authenticity of documents, of credibility of witnesses, 
yet the Department has no procedure for dealing with these matters. 
Concession agreements, for example, hardly ever consist of a single con- 
tract, but are an amalgam of contracts, decrees, formal and informal 
understandings, waivers, and amendments. All cases are not as dramatic 
as the famous alleged missing eleventh page in the Act of Talara of 1968 that 
(almost) settled the dispute between International Petroleum Company 
and the Government of Peru.®° But an attempt to reach even a preliminary 
judgment on a serious controversy without the aid of sworn testimony, cross 
examination, and preexisting burdens of persuasions and proof would be 
very likely to fail—even assuming a fixed, definable substantive standard. 
At most it might be possible for the State Department to act as if all the 
assertions of each party were true—a kind of judgment on the pleadings. 
But that device is useful only when neither party controverts the other's 
assertions; 5* on such issues as whether a nationalization was discrim- 
inatory," or the kinds of issues raised in the case of Country X and the 
oil companies, such a technique cannot work. 

An effort to overcome some of these problems has been made by the State 
Department in the context of sovereign immunity—generally involving a 
kind of informal adversary hearing before the Legal Adviser or one of his 
Deputies.” On the whole, however, the effort has failed: some countries 


49 The phrase appears both in the memorandum in support of the petition for 
certiorari (p. 3) and in the memorandum in support of reversal (p. 3). The Solicitor 
General did not ask for leave to present oral argument, and did not submit a full- 
fledged brief. In contrast, when the Sabbatino case came before the Supreme Court in 
1963, the Justice Department took a strong position, with then Deputy Attorney Gen- 
eral Katzenbach personally making the argument, his first before the Supreme Court. 

50 See R, Goodwin, “Letter from Peru,” The New Yorker, (May 17, 1969) 45 at 
80-886. 

51 Compare text at notes 29-31 supra. 

52 See, e.g., Fed. R. Civ. P. 12 (c). Note that the analogy to summary judgment— 
i.e. a device between full trial and judgment on the pleadings making use of docu- 
ments and affidavits—would not ordinarily be available in the absence of agreement by 
both sides to decision in the Department. 

58 See note 33 supra. 

54 For a description of the present practice and a discussion of some of its difficulties, 
see A. Chayes, T. Ehrlich, and A. Lowenfeld, 1 International Legal Process 147-50 
(1968); Lowenfeld, “Claims Against Foreign States—A Proposal for Reform of United 
States Law,” 44 N.Y.U.L. Rev. 901, 912-13 (1969). The earlier practice in which 
sovereign immunity cases were “decided” in the Department without any regularized 
opportunity for the plaintiff to be heard were strongly criticized in M. Cardozo, 
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did not appear at all; there were no rules; there was no meaningful fact 
finding; and, most important, there was no way out of the fundamental 
contradiction between assignment of a function to the Executive Branch 
because of its supposed political expertise or need and performance of that 
function by its legal officers. For some years now the State Department 
has been working on a way to get out of this role, thrust upon it by the 
Supreme Court in Ex partz Peru and Republic of Mexico v. Hoffman * 
in the 1940s. It is difficult to reconcile the known support of the present 
Legal Adviser for that effort 5? with his intrusion into the far more difficult 
set of problems and far more intense conflict of pressures associated with 
the situations in which the act of state doctrine is relevant. 

Finally, an approach by the Executive Branch based on its assessment 
of the international law questions could lead to some strange results. To 
return again to our example, if the Department concluded that some or 
all of the claims against the oil companies had validity, or that the properly 
applicable law was the law of X, or that the offer of compensation made 
by X was not a priori spurious, the Department might decide that it should 
act to prevent adjudication, since the result of adjudication might be ad- 
verse to the companies and thus could impair related diplomatic or com- 
mercial initiatives. If on the other hand the Department thought the case 
was strong for the companies, it might write an explicit Bernstein/Stevenson 
letter. But while the threat of writing such a letter might strengthen the 
Department’s negotiating or mediating efforts, once the letter were written it 
could only hurt such efforts, and might well exclude the United States 
Government altogether. Thus in the one situation the Department seems 
to favor X, in writing a letter imposing the act of state doctrine; in the 
other situation the Department seems to favor the companies by withdrawing 
the act of state doctrine, but in so doing deprives them (quite probably) 
of its own aid in a negotiating capacity, without giving them any real 
assurance of prevailing in the lawsuit. 


“Sovereign Immunity: The Plaintiff Deserves a Day in Court,” 67 Harv. L. Rev. 608 
(1954). 

55 318 U.S, 578 (1943). 

56 394 U.S. 30 (1945). Compare the attack on this decision by Prof. Jessup cited 
at note 34 supra. 

87 At this writing, the Legal Advisers proposal on Immunities of Foreign States has 
not been officially adopted by the Department or formally published, though various 
drafts have been the subject af public discussions. , The present author’s article cited 
at note 54 was an outgrowth of a study related to an earlier effort to reduce or 
eliminate the Department’s role in sovereign immumity cases; see also Belman, “New 
Departures in the Law of Sovereign Immunity,” 1969 Proceedings Am. Soc. Int'l L. 
182. While the standards for granting immunity in the proposal under consideration 
by the present administration are formulated somewhat differently, the basic thrust of 
the two proposals, including elimination of a decision-making role for the State Depart- 
ment, are the same. l 
` 58 Ït was in this context tkat Justice Brennan, dissenting in First National City, 
wrote: “Thus the assumption that the Legal Adviser’s letter removes the possibility of 
interference with the executive in the conduct of foreign affairs is plainly mistaken,” 
406 U.S. at 785. l 
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Suppose then that the Executive Branch takes a frank posture (at least 
internally) and sets out to do what the courts have seemed reluctant to 
do—defend the interests of American investors abroad “. . . regardless of 
legal niceties”. In other words, it writes a “do adjudicate” letter in every 
case. This might be thought consistent with the strong statement of the 
President early in 1972 in support of private American investment in 
developing countries, linked to a policy of withholding economic benefits 
to those countries that expropriate without making reasonable provision 
for just compensation, and linked also to a policy of developing inter- 
national law for the sake of the “larger considerations of world interest”.® 

Leaving for other discussions the overall wisdom or practicality of that 
policy, the question here is whether the ambulatory character of the act of 
state doctrine after First National City furthers the policy. No one can 
answer that question with any degree of assurance. It is quite possible 
that in an individual case, the prospects of litigation about the fruits of an 
expropriation might prevent certain marketing arrangements between the 
taking state and would-be purchasers in the United States. It is much 


68 “Economic Assistance and Investment Security in Developing Nation,” Jan. 19, 
1972, 8 Weekly Comp. Pres. Documents 64 (1972). 

60 One such episode, which took place while the First National City case was 
pending, involved efforts by the Iraq National Oil Company to make long term 
marketing arrangements for the output of oi] from its North Rumaila field. That field 
had been part of the inter-war concession agreements between the Western-owned 
Iraq Petroleum Company and Iraq, but had not been worked by the Company. In 
1961 Iraq nationalized all areas of the original concessions not actually worked; in 
1969 it made an agreement with the Soviet Union for technical assistance in developing 
the field, and for construction of a pipeline, due to come into operation in April 1972. 
On May 3 the following advertisement appeared prominently in the New York Times 
and other newspapers in the United States and Europe. 


IRAQ—NORTH RUMAILA 
ANNOUNCEMENT BY BASRAH PETROLEUM COMPANY LIMITED 


By Law 80 of 1961, the Iraq Government purported to one Iraq Petroleum 
Company Limited, Mosul Petroleum Company Limited and Basrah Petroleum 
Company Limited (which are British Companies) of the greater part of their 
respective concession areas in Iraq. This action constituted a breach by the Iraq 
Government of its Agreements with the Companies... . 

This conduct of the Iraq Government is a breach of International Law and 
such wrongful acts are incapable of depriving the Companies of their rights under 
the relevant Agreements. 

The dispute remains unresolved despite numerous attempts to settle it by 
negotiations. ... l . 

Accordingly, the attention of all those who may in any way be concerned is 
drawn to the continued existence of the rights of the Basrah Petroleum Company. 
Any oil shipped from Fao will in fact be oil which has been extracted from the 
area covered by the Company’s Convention of 29th July 1938. The Company will, 
therefore, take such legal steps as it may consider necessary or desirable to protect 
all its rights, including especially its title to any such oil. 


The threat of suit, coupled with other pressures from the major oil companies, proved 
too much for potential purchasers, who would have had to undertake substantial in- 
vestments in refining and marketing, and who had no way of knowing when if ever 
they might actually be able to use the oil they were interested in, and negotiations were 
broken off. Thereafter, in quick succession, all of IPC’s operations in Iraq were nation- 
alized, Iraq made an arrangement for delivery of oil from the North Rumaila field to the 
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less likely that these prospects would deter a fundamental act such as an 
expropriation of foreign oil interests by Country X. And as the episode 
summarized at note 60 suggests, it is by no means clear that preventing a 
marketing arrangement in the United States is the last word in foreign 
policy planning. 

How such a situation should be handled from a governmental viewpoint 
no one can predict. Depending on the nature and character of Country 
X, of the investors involved, and of the would-be purchaser of the oil, all 
kinds of questions might arise. Is there an alternative market for X’s oil? 
Will the Russians buy it more cheaply, at the price of increasing their in- 
fluence in XP What is the role of X in the long term projection of America’s 
energy needs and supplies? What other American investments are operating 
in XP Should the United States act alone or with the French, the British, 
or some others? And so on. None of these questions is easy. In the ever 
shifting processes of history and government, no precise predictions can 
be made. The oil business in particular, and international investments 
more generally, are a kind of continuous poker game with some players 
entering, others leaving, and the rules continuously shifting, but never 
with a complete time out. To put on the government a burden of one 
explicit public statement to a court is not to strengthen the hand of the 
foreign investors but quite likely to weaken the kand of the government 
itself. 


IV 


Ultimately, then, whether courts should apply the act of state doctrine 
cannot be resolved by predicting what is best for American investors. It 
cannot be resolved on the basis of whether the State Department has done 
or is likely to do a good jot in making settlements on behalf of American 
claimants, be it in formal claims proceedings or in diplomatic activity of 
various kinds. Resolution of the problem does not. depend on a con- 
frontation between the judiciary and the executive in this country, or on 
any prediction of actual or potential “embarrassment” of the executive, 
whatever that means. Nor finally is the debate over whether the law of 
nations is part of the law of the United States. Certainly it is, assuming 
(1) the claim is otherwise subject to adjudication and (2) the relevant 


Soviet Union, and a special deal, apparently behind IPC’s back, was negotiated between 
Iraq and France. See New York Times May 18, at 67, col. 4; June 2, at 1 col. 3; June 
19, at 51, col. 8; July 8, at 31, cal. 4, 1972. 

61 Early in July 1972 Iraq Petroleum Company and the Government of Iraq agreed to 
begin negotiations under the auspices of the Organization of Petroleum Exporting States. 
On July 17, 1972, IPC published an advertisement announcing this fact and stating the 
following: 


In view of this mediation the Company announces that it will, without prejudice to 
such rights, abstain from commencing legal proceedings in relation to oil from the 
said oilfields lifted prior to any declaration by one or both of the mediators regard- 
ing the status of the mediation. 

See New York Times, July 17, 1972 at 44, cols. 1-2. 
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law is ascertainable. But the recurring citation of the Paquete Habana *— 
a prize case involving action by the United States, not a foreign state— 
simply begs these two questions. 

The resolution of the problem depends, in the last analysis, on an evalua- 
tion of judicial review of governmental action, in a context where all the 
familiar requisites of that institution are absent. Judicial review is sus- 
tained in the United States (not without occasional challenge) on the 
basis of a written Constitution, a body of recognized precedents, a com- 
mon oath of allegiance, and an executive having both the obligation and 
the power to carry out the decision of the Court. In the international con- 
text, and particularly in the case of responsibility of states to foreign in- 
vestors, not one or two but all of these conditions are absent. A decision 
by a court on the validity of the nationalization of banks in Cuba is in-no 
sense binding on or enforceable in Cuba, or indeed relevant to policy- 
making in that country or any other country. 

It is not surprising that Justice Brennan, who wrote for the Court in 
Baker v. Carr ** which sets out in the context of the American Union what 
is a political and what a justiciable question, wrote the dissent in First 
National City. The crux of his dissent stems directly from the criteria laid 
down in Baker v. Carr: 


Prominent on the surface of any case held to involve a political ques- 
tion is found: 


[i] a textually demonstrable constitutional commitment of the issue 
to a coordinate political department; or 

[it] a lack of judicially discoverable and manageable standards for 
resolving it; or 

[ii] the impossibility of deciding without an initial policy determi- 
nation of a kind clearly for nonjudicial discretion; or 

[iv] the impossibility of a court’s undertaking independent resolu- 
tion without expressing lack of the respect due coordinate 
branches of government; or 

[vo] an unusual need for unquestioning adherence to a political de- 
cision already made; or 

[vi] the potentiality of embarrassment from multifarious pronounce- 
ments by various departments on one question. 


62175 U.S. 677 (1900). The full text of the paragraph referred to by Justice 
Rehnquist in First National City and by both the majority and dissent in Sabbatino, is 
as follows (175 U.S. at 700): “International Jaw is part of our law, and must be 
ascertained and administered by the courts of justice of appropriate jurisdiction, as 
often as questions of right.depending upon it are duly presented for their determina- 
tion. For this purpose, where there is no treaty, and no controlling executive or 
legislative act or judicial decision, resort must be had to the customs and usages of 
civilized nations; and, as evidence of these, to the works of jurists and commentators, 
who by years of labor, research and experience, have made themseleves peculiarly well 
acquainted with the subjects of which they treat. Such works are resorted to by 
judicial tribunals, not for the speculations of their authors concerning what the law 
ought to be, but for trustworthy evidence of what the law really is.” 

83 See Cooper v. Aaron, 358 U.S. 1 at 17-20 (1958). 

64 369 U.S. 186 esp. at 217 (1962). 
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If “for coordinate political department” one reads “foreign state,” criteria 
i-v apply directly. As to criterion vi relating to embarrassment, it is 
certainly relevant; whether cne considers it inapplicable because the State 
Department has so advised depends on one’s evaluation of the predictive 
capacities of the Department.®* But as Justice Brennan points out in First 
National City, that is only one “and not particularly the most important” 
of the circumstances leading to the judgment that the question is a political 
one not cognizable in our Court. 

This line of reasoning is open to the argument: “If United States courts 
will not adjudicate this issue, who in the world will?” Justice Powell makes 
substantially this argument. Two answers may be given, at least tentatively. 
First, as noted earlier, the Supreme Court did not lay down any substantive 
standards for state responsibility even in First National City, and it seems 
anxious not to do so. Second, assuming that the Court were to issue a 
significant pronouncement on the obligations of states to foreign investors, 
and assuming (as seems doubtful)": that the pronouncement were the kind 
of “prompt, adequate and effective .. .” statement that Secretary Hull con- 
sidered to be “a self evident fact,” °’ the warning of Justice Frankfurter dis- 
senting in Baker v. Carr would become directly relevant: °° 


The Court’s authority—possessed of neither the purse nor the sword 
—ultimately rests on sustained public confidence in its moral sanction. 
Such feeling must be nourished by the Court’s complete detachment, 
in fact and in appearance, from political entanglements and by absten- 
tion from injecting itself into the clash of political forces in political 
settlements. 


Justice Frankfurter’s conclusion in Baker v. Carr may have been wrong in 
that there an identifiable evi could, by means of sustained effort, arguably 
be corrected over time through judicial mandate. The warning, however, 
is sound and pertinent in the Sabbatino/First National City context. 
Consider an adjudication of a controversial United States policy by a 
foreign court. Suppose, for example, that the United States requested the 
extradition from Sweden of a person of draft age charged with a common 
crime; ® the accused argues that if he were returned to the United States 
he would be subject to being drafted to participate in a war that violates 
international law. Should the Swedish court inquire into the validity of 
the American act of state—the Vietnam War? However one views that 
war, its lawfulness or the justiciability of that issue within the United 
States,”° there would, in my judgment, be something basically wrong in ad- 


65 Compare the comment of Justice Brennan quoted at note 58 supra. 

68 Note, for example, the emphasis in the dissent in First National City, as in the 
Court of Appeals in Sabbatino, on the question of discrimination. See note 33 supra. 

67 See 3 G. Hackworth, Digest of International Law 655 at 658-59 (1942). 

68 369 U.S. at 267. 

69 See Convention on Extradition between the United States and Sweden signed at 
Washington Oct. 24, 1961, 14 U.S.T. 1845, T.LA.S, 5496, 494 U.N.T.S. 141 (1963). 

70 Compare, e.g the denials of certiorari or jurisdiction and the dissents of Justice 
Douglas and „others in Mitchell v. United States, 386 U.S. 972 (1967); Mora v. 
McNamara, 389 U.S. 934 (1967); McArthur v. Clifford, 333 U.S. 1002 (1968); and 


+ 
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judication of the issue by the Swedish court. It would be wrong regardless 
of whether review were limited to international law issues, as contrasted with 
constitutional or statutory questions under United States law. United States 
policy in Indochina would not be affected by such an adjudication—which- 
ever way it came out. And from the courťs point of view, the decision on 
adjudication should not depend on whether the Legal Adviser of the Swed- 
ish Foreign Ministry said his government would or would not object to 
adjudication. The analogy to the case of Cuba’s expropriation of private 
banks is, of course, not perfect. But as one thinks of the bases of compari- 
son—importance of the issue to the country being judged, defined legal 
standards and treaties, ability of the court to affect the act of the foreign 
state as contrasted with affecting the person or property immediately before 
the court, likelihood of attribution of partisan motivations even to strictly 
impartial adjudication—it is not clear which example is the model and 
which the a fortiori case. 


V 


As Justice Brennan says in his dissent: “The Executive Branch, however 
extensive its powers in the area of foreign affairs, cannot by simple stipula- 
tion change a political question into a cognizable claim”. Nor can the 
Court’s judgment acquire moral or persuasive force simply because no 
better forum is available. Putting together the character of the issue sub- 
mitted to the Court with the condition that the Executive Branch make the 
initial (and apparently binding) determination on adjudication has the 
dual effect of accentuating the political character of the issue and diminish- 
ing the moral force of the Court’s judgment. The argument made in 
Part IV is certainly not free from doubt. Add in the Bernstein/Stevenson 
doctrine, however, and the doubts recede. 

As the dissent points out, under the Bernstein/Stevenson doctrine the 
task of defining the contours of a political question—essentially a judicial 
function—is given to the executive; worse, the authority of the Court to 
adjudicate a case is made to depend on a political decision of the execu- 
tive—whether, as put in point (c) of Mr. Stevenson’s letter (p. 798 
supra), “the foreign policy interests of the United States require application 
of the act of state doctrine”. Given the lack of guiding principles on the 


compare Massachusetts v. Laird, 443 F.2d 1039 (2d Cir. 1971) with Commonwealth 
of Massachusetts v, Laird, 451 F.2d (lst Cir. 1971). 

71 It is worth at least a footnote to point out the effect on the case at bar of the 
change of administrations. The Legal Adviser wrote to the Supreme Court that the 
State Department had not made its views known earlier because it was not until the 
Second Circuit came down with its first decision that it became clear that the Sab- 
batino Amendment would not apply-——i.e. that First National City was a situation B 
case as discussed above. That statement is completely true. It is also true, however, 
that neither of the two preceding Legal Advisers of the Department, nor, it is believed 
the prior Secretary or Under Secretaries, would have taken the view taken by Mr. 
Stevenson, For his part Stevenson has been completely consistent. See note 14 supra. 
But the Department itself has made a substantial shift during the pendency of the 
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substantive issues and the role of the executive as advocate of United States 
interests on the international scene,’* the appearance of independence of 
the judiciary, if not the reality, fades away. With it fades whatever hope 
there was that United States courts could fashion a rule of law on state 
taking of foreign owned property that would command respect and sup- 
port. The opposite approazh—i.e., Sabbatino unamended—would not of 
course fashion a rule of law on the subject either. But it would at least 
promote respect for the judiciary of this country as being able to distinguish 
law from politics, and as being able to resist pressures of the executive. In 
the long run, this may well be the most important lesson that the United 
States Supreme Court has to teach—and may well be of most benefit to 
American investors abroad. 


case, not as a result of any change in relations with Cuba, but as a result of a change 
in Washington and in particular a change in Legal Advisers. 

For a comparison between the Stevenson letter and the State/Justice view as ex- 
pressed in the brief as amicus curiae in Sabbatino, sze Metzger, “The State Depart- 
ment’s Role in the Judicial Administration of the Act of State Doctrine,” 66 A.J.I.L. 
94, at 98 (1972). 

72 Compare on this point Sabbatino at 398 U.S. 432-33, quoted in the dissenting 
opinion in First National City, 406 U.S. 790-91. 

73 Compare on this point the court decisions in 1959 arising out of the nationalization 
of Dutch-owned properties in Indonesia, in whica Netherlands courts went one way, 
German courts the other. See Domke, “Indonesian Nationalization Measures Before 
Foreign Courts,” 54 A.J.LL. 304 (1960). 
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EDITORIAL COMMENT 


Tae RETIREMENT OF Miss ELEANOR H. FINcH 
AS ASSISTANT EDITOR OF THE JOURNAL 


The Proceepincs of the Society for 1948 record the adoption of a resolu- 
tion concerning the JOURNAL at the meeting of the Executive Council on 
April 22, 1948. The resolution began 


Resolved, That there be established the office of Executive Secretary 
of the Society and Secretary of the Board of Editors of the JOURNAL, 
to be filled by appointment of a committee consisting of the President 
and Secretary of the Society and Editor-in-Chief of the JOURNAL. 


Resolved, further, That the Executive Secretary and Secretary of 
the Board of Editors shall devote full time to the work of the Society 
and JOURNAL and perform such duties as may be assigned to him or 
her by the Executive Council, the President, the Secretary, and the 
Editor-in-Chief, 

Miss Eleanor H. Finch, who from 1929 to 1940 had been an editorial 
assistant to her father, George A. Finch, then Managing Editor and later 
Editor-in-Chief of the JouRNAL, was appointed to the new posts of Execu- 
tive Secretary of the Society and Secretary of the Board of Editors of the 
JOURNAL. Now, after all these years, she has retired. 

The statistics suggested by the twenty-four years since her appointment 
are staggering: Twenty-four volumes of the Journat of roughly a thousand 
pages each, or on the order of 24,000 pages to be prepared for publication 
and proofread; twenty-four volumes of ProcEEpincs to be published; what 
must cumulatively be a massive collection of correspondence with anxious 
authors and demanding editors; and countless notes in the JOURNAL on 
events in the world of international law. Until the appointment of the 
first Executive Director of the Society, Miss Finch also had the respon- 
sibility, as Executive Secretary, of being the principal administrative officer 
of the Society in addition to her work on the Journat. In evidence of 
what had long since become the real dimensions of her post, Miss Finch 
was designated as Assistant Editor of the JOURNAL in 1968. 

Those who have served as Editor-in-Chief of the JOURNAL or as Mem- 
bers of the Board of Editors can testify to the extent of their reliance on 
Miss Finch. After the selection of material for each issue of the JouRNAL 
and a certain amount of revision of manuscripts by the Editor-in-Chief, it 
fell to Eleanor Finch to check and revise the material, to put it in proper 
shape for the printer, to proofread page proofs and galleys, and finally to 
see that the issue reached its subscribers in good season. The pages of 
the Journat reflect her meticulous attention to detail and her sense of style. 

For many people—and rightly so—Eleanor Finch represented the 
JournaL. It was she’ with whom they corresponded, it was she who 
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prodded them to submit manuscript and proof on time, it was she who 
was ready with an encouraging word when they stopped by at the JouRNAL 
offices to tender an idea or a manuscript. And over the years, as Editors 
came and went, she inevitably became the real element of continuity in 
the JOURNAL. 

Both heredity and environment combined to give her a particular sense 
of loyalty to the Society. She served the Society and the Journan with 
affection and devotion during the lean post-war years and in the days of 
the Society’s relative affluence. 

Those who have served with her on the Board of Editors and her in- 
numerable friends in the Society will share the present Editor-in-Chief’s 
gratitude to her and will wish her well in her retirement. 

R. R. BAXTER 


THe BREZHNEV Docrrine REFEALED AND 
PEACEFUL Co-EXISTENCE ENACTED | 


One of the more striking provisions of the declaration of “Basic Prin- 
ciples of Mutual Relations” * between the United States and the Soviet 
Union, agreed upon in Moscow on May 29, 1972 by President Nixon and 
Mr. Brezhnev, is a paragraph that appears to repeal the “Brezhnev Doc- 
trine.” Even if one assumes that the declaration does not really mean 
what it clearly says, this provision is intriguing. 

It will be recalled that, when the Soviet Union and other selected par- 
ties to the Warsaw Pact invaded Czechoslovakia in 1968, they initially 
claimed to have been invited in by Czechoslcvak authorities. This fab- 
ricated claim was rejected in Prague by the Czechoslovak Parliament and 
in the U.N. Security Council by the Foreign Minister of Czechoslovakia. 
It took a few years before even the Prague Government installed by 
Moscow could bring itself publicly to support that claim. 

Accordingly, the Soviet Government apparently felt driven to provide 
an alternative legal basis for invading Czechoslovakia (as Dr. Kissinger 
is reported to have noted in Moscow, the Soviet Union attaches high im- 
portance to juridical considerations). Mr. Brezhnev himself took on this 
not inconsiderable burden in an address in Warsaw in November 1968, 
the substance of which came to be known in the West as the “Brezhnev 
Doctrine.” . 

Mr. Brezhnev declared that: 


The forces of imperialism and reaction seek to deprive the people 
now of this, now of that socialist country of their sovereign right they 
have gained to insure... the well-being and happiness of the broad 
mass of the working people .... And when the internal and external 
forces hostile to socialism seek to revert the development of any 
socialist country toward the restoration of the capitalist order, when 


166 Dept. "of State Bulletin 893 (1972). Reprinted infra pp. 920-22; also in 11 
I.L.M. 756 (1972). | 
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a threat to the cause of socialism in that country, a threat to the se- 
curity of the socialist community as & whole, emerges, this is no 
longer only a problem of the people of that country but also a com- 
mon problem . . . for all socialist states. 


“It goes without saying,” Mr. Brezhnev ccntinued, “that such an action 
as military aid to a fraternal country to cut short the threat to the socialist 
order is an extraordinary enforced step, it can be sparked off only by direct 
actions of the enemies of socialism inside the country and beyond its 
boundaries, actions creating a threat to the common interests of the camp 
of socialism.” ? | 

Mr. Brezhnev thus maintained that, when the Soviet Union decides 
that what it sees as “socialism” in what it defines as a “socialist” country 
is threatened by what it deems to be counter-revolution, it and the “social- 
ist camp” are entitled to defend what he called “socialist sovereignty” by 
“military aid to a fraternal country”—i.e., military intervention. 

In earlier days of Khrushchev’s preaching of peaceful co-existence, the 
Soviet Union had made it plain that mere peaceful co-existence did not 
suffice for relations among the socialist group, which were governed by 
the principles of “socialist internationalism.” But.it is believed that the 
Soviet Union had not expressly asserted that it reserved the right to ensure 
that once a state was socialist, it must always remain so. 

In view of the provisions of the U.N. Charter, this claim of Brezhnev 
was of course a claim for a quite special right in world affairs—the right 
to intervene by force to prevent the people of a “socialist” state from ex- 
ercising their right of self-determination. This, despite the categorical and 
comprehensive injunction of the U.N. Charter that: “All Members shall 
refrain in their international relations from the threat or use of force 
against the territorial integrity or political independence of any state... .”8 

Now the eleventh paragraph of the Moscow declaration of basic prin- 
ciples has this to say about claims of special rights: “The USA and the 
USSR make no claim for themselves and would not recognize the claims 
of anyone else to any special rights or advantages in world affairs. They 
recognize the sovereign equality of all states.” ¢ 


2Speech by Leonid Brezhnev, General Secretary of the Communist Party of the 
U.S.S.R., at the Fifth Congress of the Polish United Workers’ Party, Warsaw, No- 
vember 12, 1968, as quoted in “Czechoslovakia anc the Brezhnev Doctrine,” prepared 
for the Subcommittee on National Security and International Operations of the Com- 
mittee on Government Operations of the United States Senate, 91st Cong., Ist Sess. 
22-23 (1969). See also the statement in Pravda of April 7, 1969: “Socialism and 
sovereignty are indivisible. Marxists-Leninists believe that when a threat arises to 
the revolutionary achievements of a people in any country, and thereby to its sov- 


ereignty as a socialist country . . . then the -socialist states’ international duty is to 
do everything to suppress this threat... .” (Ibid. 8.) 
8 Art. 2, para. 4. 


*See also the third paragraph of the declaration in which the parties pledge tc 
“seek to promote conditions in which all countries will live in peace and security and 
will not be subject to outside interference in their internal affairs”. “Basie Principles 
of Mutual Relations between the United States of America and the Union of Soviet 
Socialist Republics”, cited note 1 above, see infra p. 321. 
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Accordingly, the Soviet Union seems to have renounced the Brezhnev 
Doctrine—the more so since it is altogether incompatible with the “sover- 
eign equality” of one socialist (or any other kind of) state, such as Czecho- 
slovakia, with another, such as the Soviet Union. 

At the same time, Moscow may with equal reason treat this declaration 
as a renunciation by the United States of the Monroe Doctrine. However, 
the Monroe Doctrine has in any event long been superseded by the Charter 
of the Organization of American States, not to speak of the U.N. Charter. 
But, if the “aspiration” Dr. Kissinger voiced in Moscow that both parties 
will live up to the declaration is realized, presumably the United States 
will refrain from future interventions, Dominican Republic style. It may 
be that the Moscow declaration has accordingly been appreciatively read 
not only in Yugoslavia and Romania but in various Latin American capi- 
tals. To the people of Czechoslovakia, it must appear to be another heart- 
breaking manifestation of Great Power cynicism. 

The Moscow declaration would have been startling in another respect, 
had it not been anticipated by the communique issued in Peking. As did 
the Peking communique, so does the Moscow declaration assert that there 
is no alternative to conducting mutual relations “on the basis of peaceful 
coexistence.” It declares that: “Differences in ideclogy and in the social 
systems of the USA and the USSR are not obstacles to the bilateral de- 
velopment of normal relations based on the principles of sovereignty, 
equality, non-interference in internal affairs and mutual advantage.” 5 

This seems harmless enough, until one recalls that, for years, and until 
President Nixon’s Peking journey, the Government of the United States 
fled from endorsement of the term and the principles of “peaceful co- 
existence.” Why? Not because the term and the principles of themselves 
are objectionable—in fact, they neither consequentially add to nor detract 
from the U.N. Charter—but because the Soviet Union had regularly, em- 
phatically, and propagandistically given to these words a special meaning. 
A few quotations from official and authoritative Soviet sources may be, 
as Mr. Gromyko is fond of putting it, “instructive.” 

Peaceful co-existence, while debarring “the unleashing of a thermo- 
nuclear world war, ° is “an integral part of the revolutionary struggle 
against imperialism.”7 Thus, “Revolutionary national-liberation wars, like 
class struggle in any capitalist country, do not clash with co-existence and 
can be brought to success only under peaceful co-existence.” ® 

As Brezhnev himself put it at the Twenty-Third Congress of the Com- 
munist Party in 1966: “. . . there can be no peaceful co-existence where 
matters concern the internal processes of the class and national liberation 
struggle in the capitalist countries or in colonies. Peaceful co-existence is 

5 Ibid. 

8 Pravda Editorial Article of November 1, 1964, on Soviet Goals and Policies quoted 


in Ramundo, Peaceful Co-existence 113 (1967). 
7 Open Letter of the Central Committee of the Communist party, quoted in Ramundo, 


op. cit, at 113. 
8 “Tenin’s Behest: Peaceful Co-existence,” International Affairs, No. 4 (1962), as 


quoted in Ramundo, op. cit., at 116. 
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not applicable to the relations between oppressors and oppressed, between 
colonialists and the victims of colonial oppression.” ° 

In view of statements such as these, the United States and the majority 
of other Members steadfastly refused in the United Nations to agree to 
Soviet attempts to codify the principles of peaceful co-existence as being 
equivalent to the fundamental principles of the U.N. Charter. And, in 
view of statements such as these, one cannot help but wonder why the 
President of the United States and his advisers have decided that, in this 
respect, the U. S. Government and so many other governments were so 
wrong for so many years. It may be that embracing the principles of 
peaceful co-existence really does add to the very great achievements of 
the President’s summitry, but, if so, it would be instructive to find out how. 

STEPHEN M. SCHWEBEL 


AIRCRAFT Hryacxinc: Waar Is To Be Done? 


June 19, 1972, was a “D Day” of sorts in the desultory campaign against 
the international offense of aircraft hijacking and other acts of violence 
directed against civil aviation. That was the day of the worldwide strike 
of airline pilots which was called by the International Federation of Air 
Line Pilots Associations. According to press reports, the Federation re- 
ceived a better than 50% response by airlines outside the United States, 
especially in Western Europe and Latin America. Action within the 
United States was officially barred, if not wholly prevented, by a tem- 
porary restraining order issued by the Supreme Court. The upshot was 
both a warning and a demonstration. Another time such a private boy- 
cott might be more extensive, longer in duration, hence, more disruptive 
of international air transport. At the same time, the boycott underscored 
the need for concerted action by states rather than private organizations 
to combat hijacking and related offenses and to enforce this responsibility 
upon. those states which for political or other particular reasons refuse to 
prosecute the perpetrators of these crimes. In short, June 19 pointed up 
the growing exasperation of those who are always among the immediate 
victims of hijacking with the continued incidence of this offense for which 
the offender is assured of a high degree of success in accomplishing his 
objectives and a minimum risk of prosecution. 

Aircraft hijacking is changing in its objectives and becoming more 
complex in its implications for international relations while retaining its 
old characteristics. Political asylum is still a common motive for forcible 
diversion of an aircraft from its scheduled destination, as witness the hi- 
jacking of a Czech aircraft to West Germany in June 1972. Mentally un- 
balanced persons still use aircraft as vehicles for the expression of their 
psychoses. But hijacking as a means of escape from impending criminal 
proceedings or from a prison sentence has been expanded to include the 


® Quoted in Ramundo, op. cit. at 116. 
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intervening offense of extortion of a large sum of money from the victim- 
ized airline. 

A more sinister dimension of the offense is evident in the instances of 
forcible diversion of aircraft for the purpose of exacerbating ill will be- 
tween states, as in the Indo-Pakistani episode of January 1971; for political 
fence-mending, as in the diversion of a British aircraft by Libya in July 
1971, for the purpose of kidnapping two passengers of Sudanese origin 
who were reportedly delivered to Sudanese authorities for execution; and 
for the purpose of blatant terrorism, as in the detention and destruction 
of four aircraft by the Palestine Liberation Front in September 1970, or 
their attempted seizure of a Belgian aircraft in Israel in May 1972. Paral- 
Jeling these attacks upon aircraft, passengers, and crew, are the increasing 
number of attacks upon ground facilities, the most recent being the Lydda 
incident in which Japanese hirelings of the Palestine Liberation Front 
killed twenty-six passengers and other persons going about their business 
in this airport. 

Even a cursory examination of the record of aircraft hijacking and re- 
lated offenses over the past two decades will show that violence is becom- 
ing a factor of increasing significance in internationtal air transport, and 
hence, a factor of dominant concern to those who operate airlines, who 
fly or service aircraft, and who travel on aircraft, as well as to the Inter- 
national Civil Aviation Organization and to the government agencies which 
supervise aviation. Whoever does the shooting—hijackers, Israeli para- 
troopers, FBI agents, or Ethiopian security guards—the factor of violence 
must not only be reckoned with, but the cost must be assessed. ‘Two 
passengers killed between April and July 1972, two pilots killed within 
the year, perhaps a half dozen hijackers killed; this is a small total, but 
it is very near the total for the previous year. Moreover, it is an indicator 
of approaching disaster. 

IFALPA has demonstrated ons method, if not of control of hijacking, 
at least, of harassment of governments. This was a private retaliatory 
measure. A like measure of a public nature has been introduced as an 
amendment to the proposed changes in the Federal hijacking law (49 
U.S.C. §§1301(32), 1472(i)-(n)) which measure is now before the Senate. 
The amendment would authorize the suspension of air services between 
the United States and any state which refused to prosecute or extradite 
hijackers and between the United States and any state which refused to 
join such a boycott. This would be a unilateral measure of control of 
some significance, given U. S. international air transport activity, but it 
is also one fraught with inherent political and economic dangers. An even 
more dubious measure of control is envisaged in a resolution recently in- 
troduced in the House of Representatives which would direct the Presi- 
dent to terminate economic or military aid to states which failed to prose- 
cute or extradite hijackers. These unilateral methods born of exasperation 
with flagrant condonation of interference with international transportation 
are reminiscent of U. S, action egainst the Barbary pirates two centuries 
ago. It can be appreciated that the objective, if not the means, is right 
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in these retaliatory measures, that is, governments are responsible for the 
prevention of international criminal activity and for the prosecution of 
international criminals. 

As the world’s largest air carrier, the United States has been busy with 
preventive measures against hijacking ever since the Palestine Libera- 
tion Front’s caper in September 1970. So the air traveller is aware of 
signs on airline counters warning him of the dire consequences attendant 
on violations of the Federal hijacking law. The press, in a running battle 
with the Federal Aviation Administration’s inclination to deprecate hi- 
jacking statistics, informs the traveller of the presence of sky marshalls, 
psychological profiles, and electronic surveillance within airports and the 
presence of incognito sky marshals on board aircraft. The rash of hijack- 
ing in the United States during the first six months of 1972, including 
parachutists demanding ransoms in six figures, has recently led one gov- 
ernment official to threaten to arm crew members of aircraft although the 
thought of having the “law west of the Pecos” obtain at 35,000 feet is not 
conducive to happy air travel. Two airlines reportedly have been fined 
by the Federal Aviation Administration for their careless scrutiny of board- 
ing passengers, for which failure another carrier had paid the penalty of 
having its aircraft hijacked to Algeria. Given the increasing interest of 
local governments in taxing air passengers, it is not surprising that there has 
been a proposal before the Chicago City Council’s Aviation Committee for 
adoption of an ordinance compelling airlines operating out of the city’s air- 
ports to subject passengers and luggage to electronic surveillance. In the 
last analysis, can airlines control aircraft hijacking and related offenses, or 
must government assume the responsibility; and in the United States, what 
level of government? The answer points to the Federal government. 

If prosecution of aircraft hijacking is a public responsibility, it would 
follow that prevention of the offense, i.e. policing of ground facilities and 
aircraft, is also a public responsibility. Even as aircraft hijacking is a 
Federal offense as well as an offense under international law, so should 
the standards of policing be established in Federal law, following inter- 
nationally agreed upon standards. Four steps can be suggested in fur- 
therance of the campaign against aircraft hijacking and related offenses. 

(1.) Emphasis upon worldwide ratification of or accession to the 1970 
Hague Convention and the 1971 Montreal Convention. As of July 1, 1972, 
The Hague Convention had 81 signatories, 32 ratifications, and 3 acces- 
sions. The Montreal Convention had 45 signatories and 5 ratifications. It 
may be added that the United States had not ratified the Montreal Con- 
vention as of that date. 

(2.) The International Civil Aviation Organization should act promptly 
upon the U. S. proposal for the establishment of a method of international 
consultation as to the measures of coercion which should be taken against 
states which refuse to prosecute or to extradite hijackers or saboteurs. 
This process could obviate resort to private boycotts or to unilateral state 
suspension of air transport to offending states. 

(3.) The International Civil Aviation Organization should draft a con- 
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vention establishing international minimum standards for the prevention 
of hijacking and related offenses. ICAO already has the responsibility of 
establishing minimum standards for the competence of aircraft crews, air- 
craft safety, and navigational requirements, so that policing standards 
would seem to fall within its ambiance. 

(4.) The International Law Commission should be asked to study the 
feasibility of establishing regional systems for the prosecution and punish- 
ment of international criminals, including hijackers, terrorists, kidnappers 
of internationally protected persons, and perpetrators of other offenses 
which cross state boundaries, such as ilicit trade in narcotics. The 1951 
U.N. draft convention for an international criminal court as well as its 
predecessor, the 1938 League of Nations draft convention on an inter- 
national criminal court, may be taken as points of departure for a study 
of the subject by the Commission, but neither satisfactorily meets the 
needs of the aerospace age. This last step is the most difficult of all in 
terms of international politics as well as comparative law. Nonetheless, 
states must inevitably come to grips with the need for international ma- 
chinery to enforce international criminal law. This is one major response 
to the perennial and often hypocritical concern of states for the protection 
of the political offender who is also a common criminal. 

In the long view, aircraft hijacking and related offenses are crimes of 
the aerospace age, controllable but not terminable until the function served 
by such attacks disappears. It is no credit to states to be so casual in 
their reaction to the growing incidence of these offenses and the increas- 
ing evidence of attendant violence, writing them off because the casualty 
rates are low in comparison with the number of air miles flown worldwide 
per year or chalking them cown to the regrettable pressures of interna- 
tional politics. A similar attitude does not appear to prevail toward the 
illicit international trade in narcotics. To be sure a high cash factor as 
well as high moral cost is present in the narcotics trade. But a Boeing 
747 is worth some $20,000,090 even if one discounts the lives involved, 
and the extortionists who hijacked the Lufthansa aircraft to Aden in Feb- 
ruary 1972, exacted $5,000,000 ransom for the release of the aircraft and 
crew. So a cash value can be attached to aircraft hijacking for those 
governments which are impressed by such arguments. In the absence of 
concerted action by states on a worldwide basis looking to the prevention 
as well as the suppression of aircraft hijacking and related offenses, the 


only realistic conclusion is that this crime does pay. 
ALONA E. Evans 


NOTES AND COMMENTS 


Dots FAILURE to Pay COMPENSATION FOR EXPROPRIATED PROPERTY COME 
WITHIN THE ACT oF STATE DOCTRINEP 


In a suit brought by a foreign sovereign in a United States federal court, 
the defendant filed a counterclaim for non-payment of notes of the sovereign 
held by it. The Supreme Court held that the sovereign had waived its 
immunity from suit up to the amount claimed and found the issue raised 
by the counterclaim to be justiciable.+ The claim was a liquidated con- 
tract claim. Does the issue become nonjusticiable if the claim is for un- 
liquidated damages or for compensation for property expropriated by the 
foreign government absent an expression of the Executive or a finding by 
the court that adjudication “could embarrass the conduct of foreign rela- 
tions by the political branches of the government”? Granted that “the 
validity” of the taking comes within the act of state doctrine as enunciated 
by the Supreme Court in Banco Nacional de Cuba v. Sabbatino, does it 
follow that an obligation to pay compensation cannot be litigated? 

An opportunity to define the act of state doctrine so as to discover 
whether a distinction should be made between “the validity of taking of 
property within its own territory by a foreign sovereign government” ® and 
“the obligation to make ‘prompt, adequate, and effective compensation’ ” 4 
was presented in a case that has been twice in the Second Circuit Court, 
twice in the Supreme Court and is back again in the Circuit Court for 
further review. The issue was not faced squarely. 


Facts 


Collateral for a loan by a United States bank (the “Lender” to an agency 
of the Cuban Government (the “Agency”) was sold by the Lender to 


1 National City Bank v. Republic of China, 348 U.S. 356 (1955). 

2376 U.S. 398 (1964). In that case Banco Nacional de Cuba brought suit for the 
proceeds from a sale of sugar expropriated from Compania Azucarera Vertientes- 
Camaguey de Cuba (“C.A.V.”), a Cuban corporation principally owned by United 
States persons, held by a receiver. The action alleged that Farr Whitlock and Co., a 
sugar broker, had converted the relevant bills of lading; the broker refused to pay the 
Cuban bank because C.A.V. (which was not a party to the action) also claimed the 
proceeds on the ground that the Cuban expropriation was invalid. 

8 First Nat] City Bank v. Banco Nacional de Cuba, 40 U.S.L.W. 4652, 4659 n.4 
(U.S. June 7, 1972) (emphasis added by Mr. Justice Brennan), citing to Banco Nacional 
de Cuba v. Sabbatino, 376 U.S. 398, 428 (1964). 

4 First Nat'l City Bank v. Banco Nacional de Cuba, 40 U.S.L.W. 4652, 4659 n.4 
(U.S, June 7, 1972), citing to Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 
429 (1964). 

5 First Nat'l] City Bank v. Banco Nacional de Cuba, 40 U.S.L.W. 4652 (U.S. June 7, 
1972), rev’g 442 F.2d 530 (2d Cir. 1972); 400 U.S. 1019 (1971), vacating 431 F.2d 
394 (2d Cir. 1970), rev’g 270 F. Supp. 1004 (S.D.N.Y. 1967). 
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cover the amount in default. The Lender refused to pay over the amount 
remaining after the loan was satisfied on the ground that at least that 
amount was owing it as compensation fcr property in Cuba taken from 
the Lender. The Agency brought suit in the United States District Court 
for the Southern District of New York to recover the excess realized by 
the Lender on the sale of the collateral. 


Arguments and Holdings 


The Agency argued that under Sabbatino * the District Court lacked the 
right to adjudicate the merits of the Lender’s claim and had no choice but 
to award judgment in its favor. The Lender answered that the “Rule of 
Law Amendment,”* descrited by Judge Bryan of the District Court as 
the “Hickenlooper Amendment,” rendered Sabbatino inapplicable The 
District Court granted the Lenders and denied the Agency’s motion for 
summary judgment, holding that Sabbatino had been legislatively overruled 
“for all practical purposes” by the Hickerlooper Amendment.® 

The Second Circuit Court of Appeals reversed Judge Bryan’s holding, 
agreeing with the Agency that “Judge Bryan’s reading of the Hickenlooper 
Amendment is far too broad”.”° 

The Lender petitioned the Supreme Court for a writ of certiorari. The 
Legal Adviser of the State Department, finding that the Circuit Court’s 
holding ™ involved “matters of importance to the foreign policy interests 


e 376 U.S, 398 (1964). . 

7“(2) Notwithstanding any cther provision cf law, no court in the United States 
shall decline on the ground of the federal act of state doctrine to make a determination 
on the merits giving effect to the principles of international law in a case in which a 
claim of title or other right is asserted by any party including a foreign state (or a 
party claiming through such state) based upon (or traced through) a confiscation 
or other taking after January 1, 1959, by an act of that state in violation of the 
principles of international law, including the principles of compensation and the other 
standards set out in this subsection: Provided, Taat this subparagraph shall not be ap- 
plicable (1) in any case in which an act of a foreign state is not contrary to inter- 
national law or with respect to a claim of title or other right acquired pursuant to an 
irrevocable letter of credit of not more than 180 days duration issued in good faith prior 
to the time of the confiscation or other taking, or (2) in any case with respect to which 
the President determines that application of the act of state doctrine is required in that 
particular case by the foreign policy interests of the United States and a suggestion to 
this effect is filed on his behalf in that case with the -ccurt, or (3) in any case in 
which the proceedings are commenced after January 1, 1966.” Foreign Assistance Act 
of 1964, pt. 3, Ch. 1, 78 Stat. 1009, 1013, as amended, 22 U.S.C, 2370(e)(2) (1965). 

8 Banco Nacional v, First Nat'l City Bank of N.Y., 270 F. Supp, 1004, 1007 (S.D.NLY. 
1967). 

9 Td. at 1007. 

10 Banco Nacional de Cuba v. First Nat'l City Bank of N. Y. 431 F.2d 394, 399 
(2d Cir. 1970). 

11 The Legal Adviser viewed the Second Circuit to have held “. . . that the Act of 
State doctrine, as expressed by the Supreme Court in Banco Nazional de Cuba 
v. Sabbatino, 376 U.S. 398 (1964), barred adjudication of City Bank’s counter- 
claim.” Lefter from John R. Stevenson to the Clerk of the United States Supreme 
Court, Nov. 17, 1970, printed as an appendix to the opinion of the court in Banco 


ww 
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of the United States,” +? by letter addressed to the Clerk of the Court, re- 
quested “that our views be conveyed to the Supreme Court”. 

In the view of the Legal Adviser “the Executive had indicated [in the 
past] that the act of state doctrine need not be applied in a certain class 
of cases,” ** adding that “the applicability of the statement was not limited 
to the Bernstein case” The letter continued: 


Recent events, in our view, make appropriate a determination by 
the Department of State that the act of state doctrine need not be 
applied when it is raised to bar adjudication of a counterclaim -or 
setoff when (a) the foreign state’s claim arises from a relationship be- 
tween the parties existing when the act of state occurred; (b) the 
amount of the relief to be granted is limited to the amount of the 
foreign state’s claim; and (c) the foreign policy interests of the United 
States do not require application of the doctrine.*® 


The letter cited National City Bank of New York v. Republic of China 
et al," to support the view that a defendant may make a setoff up to the 
amount sued for by a sovereign plaintiff. l 

The precedent principally relied upon by the Legal Adviser appears to 
be Bernstein v. N.V. Nederlandsche-Amerikaansche, Etc.,!° in which the 
Second Circuit Court of Appeals withdrew its earlier reliance on the act 
of state doctrine after receipt of a similar letter from the State Department. 
In the opinion of the State Department, applicability of the Bernstein 
exception to the act of state doctrine was not limited to the facts of the 
Bernstein case. The State Department made it clear that if defendant 
needed a Bernstein letter, this was such a letter.?° 

The Supreme Court remanded the case with instructions to the Circuit 
Court to reach a decision in the light of the Legal Adviser’s letter.” That 
Court decided, 2 to 1, to adhere to its previous holding that the act of 
state doctrine precluded the Lender from prevailing on its counterclaim, 
despite the Legal Advisers letter. The majority maintained that the 
Bernstein exception should be limited to its facts.” 


Nacional de Cuba v. First Nat'l City Bank of N.Y., 442 F.2d 530, 536 (2d Cir. 1971) 
(“Stevenson Letter”). Reprinted in 65 A.J.LL. 391 (1971). 

12 Id, 18 Id, 

14 Id. at 537. Reference is to Bernstein v. N.V. Nederlandsche-Amerikaansche, Ete., 
210 F.2d 375 (2d Cir. 1954), rev’g 173 F.2d 71 (2d Cir. 1949). The earlier decision 
is digested at 44 A.J.I.L. 182 (1950); the latter is digested at 48 A.J.I.L. 499 (1954). 
See comment by Reeves, 54 A.J.1.L. 141, 150-52 (1960). 

15 Stevenson Letter, supra, note 11, at 537. 

is Id, 17 348 U.S. 356 (1955). 

18 Stevenson Letter, supra, note 11, at 537. 

19 210 F.2d 375 (2d Cir. 1954). 

20 Stevenson concluded: “The Department of State believes that the act of state 
doctrine should not be applied to bar consideration of a defendant’s counterclaim or 
setoff against the Government of Cuba in this or like cases.” . Stevenson Letter, supra, 
note 11, at 538. 

21 First Nat'l City Bank v. Banco Nacional de Cuba, 400 U.S. 1019 (1971). 

22 “TWle conclude that Bernstein is best left narrowly limited to its own peculiar 
facts and that, despite the State Department’s letter of November 17, 1970 [Stevenson 
Letter], the exception to the act of state doctrine created by that case is inapplicable 
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On certiorari the Supreme Court reversed. Three Justices expressly 
“adopt[ed] and approve[d] the so-called Fernstein exception to the act of 
state doctrine” ** when the Executive Branch “expressly represents to the 
Court that the act of state doctrine would not advance the interests of 
American foreign policy”.?® The Court held the act of state doctrine 
could not be applied to deny the Lender’s counterclaim.?* 

Mr. Justice Powell concurred on the ground that the Court in Sabbatino 
went too far. “Had I been a member of the Sabbatino Court,” he wrote, “I 
probably would have joined the dissenting opinion of Mr. Justice Warre.” 77 
Mr. Justice Powell would apply the act of state doctrine only upon a con- 
vincing showing by the Executive or upon the court’s own finding that a 
failure to apply the doctrine would interfer2 with “delicate foreign relations 
conducted by the political branches”. 

Mr. Justice Douglas, in a concurring opinion, was alone in finding Re- 
public of China controlling and held the Lender’s counterclaim valid. To 
do otherwise, he held, “would permit Cuda to have her cake and eat it 
too”.*® When a foreign scvereign sues in a United States court, Mr. 
Justice Douglas would not alow it to use the doctrines of either sovereign 
immunity or act of state to defeat a counterclaim up to the collar amount 
claimed by the sovereign.*° 

The four dissenters, in an opinion by Mr. Justice Brennan. would have 
disallowed the Lender’s counterclaim on the ground that it raised issues 
regarding the Cuban expropriation which were nonjusticiable political 
questions under the Sabbatino holding. 


The Failure to Pay Compensation 


The dissenting Justices expressly faced the possibility that the validity 
of the taking and the duty to pay compensation might be treated 


to the case at bar.” Banco Nacional de Cuba v. First Nat'l City Bark of N.Y. 442 
F.2d 530, 535 (2d Cir. 1971). 

28 First Nat'l City Bank v. Banco Nacional de Cuba, 40 U.S.L.W. 4652 (U.S. Jone 7, 
1972). 

24 Id, at 4655. 26 Id. 

26 The result, as noted in the opinion of Mr. Justice Reanquist, “is consonant with 
the principles of equity set forth by the Court ir National City Bank of New York v. 
Republic of China”. Id. (citation omitted). The Chief Justice and Mz. Justice White 
joined in the opinion. 

27 Id. at 4657. 28 Td. at 4657. 

29 Id, at 4656. 

80 Mr, Justice Douglas said that as to any amount beyond the sum sued for he 
would “disallow the judicial resolution of that cispute for the reasons stated in Sab- 
batino and by Mr. Justice Brennan in the instant case’. Id. at 4656. No such amount 
was at issue in this case. Jt can be argued that Mr. Justice Douglas’ dictum with re- 
gard to any amount beyond the sovereign’s claim would foreclose for him scrutiny 
of the compensation issue as well as of the validity of the taking. As indicated infra 
p. 828, the rationale of the dissenting Justices does not properly settle the issue 
whether a failure to pay compensation comes within the act of state doctrine. What- 
ever conclusion Mr. Justice Douglas might subsecuently reach on this issue, his opinion 
read literally indicates that under no circumstances will he preclude under the act of 
state doctrine a defendant’s counterclaim up to the amount of the sovereign’s claim. 
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separately. They concluded, that “the holding [in Sabbatino] clearly em- 
braced judicial review not only of the taking but the obligation to make 
‘prompt, adequate, and effective compensatiow.” ® The dissenting Justices 
have, I submit, read Sabbatino far too broadly. 

In Sabbatino the issue was simply, as clearly stated in the majority 
opinion of the Supreme Court, the validity of the taking of property itself 
by the Cuban Government. Thus, the Supreme Court in Sabbatino did 
not have before it the issue whether the Cuban failure to pay compensation 
was such an act of state as to come within the act of state doctrine.*?. On 
the issue before it the Supreme Court held: 


... we decide only that the Judicial Branch will not examine the 
validity of the taking of property within its own territory by a foreign 
sovereign government . .. even if the complaint alleges that the 
taking violates customary international law., 


In support of its decision it cited one issue only “on which opinion seems 
to be... divided”. ** This issue was not the duty to pay for property 
taken but rather “the limitations on a state’s power to expropriate the 
property of aliens”. Sabbatino thus left open the issue whether the 
failure to pay compensation was such an act of state as to come within 
the act of state doctrine. 

Except for the dissent, the opinions of the Justices of the Supreme Court 
and the judges below in the present case did not address themselves to 
the argument raised by the Lender that even if the taking was valid the 
Lender had a legal right to compensation. Throughout these opinions the 
Cuban taking of, and failure to pay compensation for, the branch banks 
were treated in the aggregate as “expropriation” or “confiscation”. No- 


31 Id, at 4659 n.4 (citations omitted). The lower court and majority Supreme Court 
opinions indicate that the issue whether failure to pay compensation is an act of state 
was not considered elsewhere. In this case, there appears to be no significant difference 
between amounts representing damages for an invalid taking and compensation for a 
valid taking. Both such amounts surely would have exceeded the Cuban claim. 

32 In the District Court Judge Dimock dismissed the complaint of Banco Nacional 
de Cuba, holding that enforceability of the Cuban decree in a U.S. court depended 
upon Cuba’s fulfillment of the obligations of international law, and that since the Cuban 
expropriation was not reasonably related to a public purpose, was retaliatory, discrimina- 
tory, and did not provide for adequate compensation, international law had been 
violated. Banco Nacional de Cuba v. Sabbatino, 193 F. Supp. 375, 384-85 (S.D.N.Y. 
1961). The Second Circuit Court of Appeals effirmed. Banco Nacional de Cuba v. 
Sabbatino, 307 F.2d 845 (2d Cir. 1962). Although Judge Waterman considered 
holding that the Cuban taking had validly passed title in the sugar to the expropriating 
state and that compensation for the sugar was owing to C.A.V., he explicitly de- 
clined to do so. Id. at 864. Instead, he held that the taking itself was retaliatory 
and discriminatory and, hence, invalid to transfer title to Cuba. Id. at 866-69. Thus, 
the compensation issue never reached the Supreme Court. 

33 Banco Nacional de Cuba v. Sabbatino, 376 U.S. 398, 428 (1964). 

84 Td, 35 7d. (footnote omitted). 

86 See, e.g., Banco Nacional de Cuba v. First Nat'l City Bank of N.Y., 270 F. Supp. 
1004, 1010, 1011 (“the totality of the circumstances”, “confiscation”) (S.D.N.Y. 1967); 
Banco Nacional de Cuba v. First Nat'l City Bank of N.Y., 431 F.2d 394, 396 (con- 
fiscation “without providing adequate compensation”; Lender claimed “this act was a 
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where is consideration given to the argument that whether the Cuban taking 
was valid or not, the act of state doctrine cannot be applied to the Cuban 
failure to pay compensation on the ground that failure to compensate was 
not such an act of state as to come within the doctrine.* 

The Supreme Court holding merely reversed a determination by the 
Second Circuit Court of Appeals that the act of state doctrine precluded the 
Lender from success in its counterclaim. I: did not hold the failure to pay 
compensation to be a nonjusticiable act of state. Thus, under this case as well 
as Sabbatino, a party asserting a counterclaim based on a prior taking of 
its property without compensation against a sovereign suing in the United 
States is, I submit, free to argue that without regard to the validity of the 
taking, the failure to compensate is an omission not within the act of state 
doctrine.* 

Even if it is subsequently decided under the rationale of the dissenting 
Justices that the failure to pay compensation is such an act of state, a party 
counterclaiming under circumstances parallel to those in this case has an 
argument to address to the dissenters. The duty to pay compensation is 
upheld not only by non-communist countries but by communist countries, 
at least when it is their property that is taken.® This duty might arguably 
then come within the exception to the act of state doctrine noted by the 
majority in Sabbatino—i.e., when there exists an “unambiguous agreement 
regarding controlling legal principle’. The conclusion of the dissent that 
the issue is “a political question” may, therefore, be one which future 
litigants will wish to challenge. | 


Sub missior. 


It is not contended that a failure to pay compersation is not an act of 
state. Of course it is; but it is contended that it is the sort of act of state 


violation of international law”) (2d Cir. 1970); and Banco Nacional de Cuba v. First 
Natl City Bank of N.Y., 442 F.2d 530, 535 (“expropriation”) (2d Cir. 1971); Banco 
Nacional de Cuba v. First Nat’] City Bank of N.Y., 40 U.S.L.W., 4652, 4653 (“expro- 
priation” ), 4656 (opinion of Mr. Justice Douglas, “confiscation” ), 4657 (opinion of Mr. 
Justice Powell, “expropriation” ) (June 7, 1972). 

87 The dissenting opinion states that the Court in Sabbatino “held that ‘any counter- 
claim [against Cuba] based on asserted invalidity must faif.” This did not, of course, 
meet the point that the claim in the present case was not based on “asserted invalidity”. 

88 Under what law could the Lender assert a right to ccmpensationr According to 
traditional theories perhaps only the United States could assert this right under inter- 
national Jaw on behalf of a national for a wrong done to the United States. Under 
developing concepts of transnational law, however, the Lender itself could directly 
assert such a right. The opinions of Justices Rehnquist (joined in by the Chief 
Justice and Mr. Justice White), Douglas, and Powell, presume that the Lender could 
directly invoke the international cbligation to compensate. Even the dissenting Justices 
questioned the propriety of the passing cf judgment only for act of state reasons, not 
for lack of a right of action. 

39 Drucker, “On Compensation Treaties Between Communist States,” 229 Law 
Times 279, 293 (1960) (“. . . Communist States vis-a-vis each other recognize that 
their .. . measures of depossession give rise to legal obligations towards those who have 
been dispossessed.” ) 
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upon which a justiciable claim in a federal court can be based absent a 
suggestion from the Executive or a finding by the court that examination 
on the merits would embarrass the conduct of foreign relations. 

The doctrine as enunciated by Sabbatino was applied to avoid passing 
on the validity of a taking under circumstances where the Executive 
through the Legal Advisers office characterized the act as one which a 
federal court could not scrutinize without embarrassing the conduct of 
foreign relations. The Rule of Law or Hickenlooper Amendment has set 
up the presumption that the courts should pass on the merits in such a 
case unless “the President determines that application of the act of state 
doctrine is required in that particular case by the foreign policy interests 
of the United States and a suggestion to this effect is filed on his behalf in 
that case with the Court”.*° 

It is submitted that this presumption should be applied judicially in cases 
not coming strictly within the Hickenlooper Amendment unless the question 
at issue is one which the Court on its own initiative finds could embarrass 
the conduct of foreign relations. 

Jonn G. LAYLIN * 


A LEXICOGRAPHICAL CONTROVERSY—THE Worp “ADJACENT” IN ARTICLE 1 


OF THE CONTINENTAL SHELF CONVENTION 


In recent debates about the outer limits of what Article 1 of the Con- 
tinental Shelf Convention? allows to coastal states, the “narrow shelf” 
party has been belaboring the “broad shelf’? supporters with the Inter- 


40 Stevenson Letter, supra, note 11, at 536, citing Foreign Assistance Act of 1964, 
pt. 3, Ch, 1, 78 Stat. 1009, as amended, 22 U.S.C. 2370(e)(2) (1965). 

° Of the District of Columbia Bar. 

1 Done April 29, 1958, 499 U.N.T.S. 311, [1964] 1 U.S.T. 471, T.LA.S. No. 5578, 
entered into force June 10, 1964 [hereinafter cited as “Continental Shelf Convention”). 
Reprinted in 52 A.J.LL. 858 (1958). 

Art. 1 of the Continental Shelf Convention is as follows: “For the purpose of these 
articles the term “continental shelf” is used as referring (a) to the seaked and subsoil 
of the submarine areas adjacent to the coast but outside the area of the territorial sea, 
to a depth of 200 metres or, beyond that limit, to where the depth of the superjacent 
waters admits of the exploitation of the natural resources of the said areas; (b) to the 
seabed and subsoil of similar submarine areas adjacent to the coasts of islands.” 

2The “broad” continental shelf may be defined as the extension of the coastal 
states’ exclusive continental shelf jurisdiction out to the “continental rise” beyond the 
“toe” of the slopes where the continental pedestal joins the abyssal plains. This is not 
really so much a claim to the continental shelf as to the whole continental pedestal. 
The “narrow” continental shelf may be defined as the region of coastal states’ exclusive 
continental shelf jurisdiction out to, and terminating at, the 200 meter bathymetric 
contour line. For a discussion and evaluation of the “wide” and “narrow” continental 
shelf theories, respectively, see Henkin, Law for the Sea’s Mineral Resources 37-41, 
45-46 (ISHA Mono. No. 1, 1968); see also Henkin, Papers: The Continental] Shelf, the 
Law of the Sea Institute, National Policy Recommendations (Procs. of the 4th Annual 
Conf. of the Law of the Sea Institute, June 23-26, 1969, Univ. of Rhode Island, 
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national Court of Justice’s dictum on the word “adjacency” in the North 
Sea Continental Shelf Cases. The Court said: 


. . it is evident that by no stretch of imagination can a point on the 
continental shelf situated say a hundred miles or even much less, 
from a given coast, be regarded as “adjacent” to it, or to any coast at 
all, in the normal sense of adjacency, even if the point concerned is 
nearer to some one coast than to any other. 


Thus Professor Wolfgang Friedmann has criticized the American Branch 
of the International Law Association, Dr. E. D. Brown, and Professor 
R. Y. Jennings by pointing up the divergencies of their various positions 
from this formula. For example, Professor Friedmann (criticizing Pro- 
fessor Jennings ) writes: 


Nowhere does the Court’s Judgment ® support indefinite prolongation 
of land territory into the sea. It limits national jurisdiction to the con- 
tinental sheli—a concept clearly distinct from the continental slope 
and the continental rise—and stresses the concept of “adjacency” 
which is part of the definition of the continental shelf in Article 1 of 
the Convention. But Jennings even does away with the latter by 
stating that “adjacency comprehends the idea of appurtenance as a 
prolongation of the land domain”. Yet the Court has clearly said that 
“by no stretch of imagination... .”* Far the test of adjacency, Jen- 
nings substitutes the test of “exploitability beyond the depths of 200 
meters’ of Article 1 of the Convention (ignoring that this Article, too, 
speaks of “areas adjacent to the coast” ).” 


These animadversions on adjacency by the Court which Professor Fried- 
mann used have also provided Professor Louis Henkin with one of the 
supporting arguments £ for his criticism of the National Petroleum Council's 
advocacy of a wide continental shelf in a series of Repozts and other 


Kingston, R.I.) 171, 174-78 (mimeo. March 1970); Henkin, “International Law and 
‘The Interests’: The Law of the Seabed,” 63 A.J.IL.L. 504 (1969) [hereinafter cited as 
“Henkin, “The Interest’”]. For the opposite side cf this polemic see Finlay, “The 
Outer Limits of the Continental Shelf,” 64 AJIL. 42 (1970). For examples of 
assertions of the “wide shelf” thesis see, Hedberg, Limits of National Jurisdiction over 
Natural Resources of the Ocean Bottom, the Law of the Sea Institue, National Policy 
Recommendations (cited above) 159 (mimeo. March 1970); National Petroleum 
Council, Petroleum Resources under the Ocean Floor 55-67 (1969); National Petroleum 
Council, Petroleum Resources under the Ocean Flcor: A Supplemental Report passim 
(1871); Comm. on Deep Sea Mineral Resources of the Amer. Branch of the Intl L. 
Assoc., Interim Report passim (1968) and Second Interim Report 1, 4-5 (1970). A 
review of these two “Interim Reports” shows them to be additional manifestations of 
the National Petroleum Council’s anxieties. 

8 [1969] I.C.J. 3, 30. Reprinted in 8 I.L.M. 340. 

4 Friedmann, The Future of the Oceans 39-42 (1971) [hereinafter cited as “Fried- 
mann, ‘Oceans’ ”]. 

5 I.e., its Judgment in the North Sea Continental Shelf Cases, [1969] I.C.]. 3. 

6 See supra, the text accompanying note 3 for the completion of this quotation from 
the Judgment. 

7 Friedmann, Oceans, supra ncte 4, at 41-42. 

8 Henkin, “The Interests”, supra note 2, at 508. 


ws 


1972] NOTES AND COMMENTS 831 


manifestations.® After reviewing the context in which the Court put for- 
ward its formula regarding adjacency, one may well doubt whether the 
apparently crucial quotation from the Court’s judgment was constructed 
to support the arguments for which Friedmenn and Henkin cite it. It 
really does not appear to be, when read in its context, the basic and gen- 
erally applicable statement those writers woulc. appear to be characterizing 
it as being. 

The problem of the Court's meaning is complex. It had rejected the 
applicability of Article 6 of the Continental Sbelf Convention * in favor of 
imposing a duty of good faith bargaining in orcer to delimit their respective 
continental shelves among adjacent and for opposite states which abut 
onto a common continental shelf feature. Does this mean, as both 
Henkin’s and Friedmann’s reading of the Court’s reference to adjacency 
necessarily implies, that the Court was definxng the term as a modality 
for applying Article 1 of the Continental Shelf Convention (which, being 
an embodiment of customary international law, in the Court’s view, would 
be governing all the parties to the case if applicable)P An affirmative 
answer might appear to be called for, at least on a superficial appraisal. 
On the other hand, the Court was dealing with a situation in which the 
adjacent states .(the Netherlands and Denmark are neither adjacent nor 
opposite 1? each other but both are adjacent to the Federal Republic of 
Germany) have adjacent continental shelves all of which are both the 
“natural prolongations” “* of the landward territory of their appropriate 
states and are adjacent to each other. In addition, as the Court was careful 
to point out,'* the dispute related to a submarine area the whole of which 


° Td. 

10 For an analysis of this case’s significance see Goldie, “The North Sea Continental 
Shelf Cases—A Ray of Hope for the International Cour?” 16 N.Y.L. Forum 325 (1970) 
[hereinafter cited as “Goldie, ‘North Sea Cases’”], and more particularly, for a dis- 
cussion of the Court’s rationale for finding Art. 6 of the Continental Shelf Convention 
not applicable to the case before it, see id. 330, 336-38. 

11 For a discussion of this introduction of an important new doctrine into public 
international law, see Goldie, ‘North Sea Cases’, supra note 10, at 359-67, 

12 [1969] LC.J. 3, 28. 

13 For the Court’s reliance on the concept of the continental shelf as the “natural 
prolongation” of the coastal states’ landward territory, see, id. 3, 29-31, 36-37, 39-40, 
43-44, 47, 51. For Prof. Friedmann’s objection to the Court’s formulation of the 
term “natural prolongation” see Friedmann, “The North Sea Continental Shelf Cases— 
A Critique,” 64 AJ.LL. 229, 236-37 (1970). ‘While one may concede that Prof. 
Friedmann has a point with regard to the Court’s choice of words, it was merely 
choosing a descriptive label for an important concept. Although I shall (for the sake 
of clarity of meaning and communication) continue to use the Court’s terminology in 
the present discussion, I would like to suggest, with all due respect, en alternative 
phrase which would more clearly indicate the legal ascriptive characteristics of the 
connection between the coastal state and the continantal shelf, namely “legally ap- 
purtenant prolongation”. On the complexity of the zoncept of adjacency, when re- 
lated to the continental shelf defined as “the natural prolongation of the coastal state’s 
land domain” in the context of at least three abutting states, see Goldie, “North Sea 
Cases,” supra note 10, at 325, 332-36. 

14 See [1969] I.C.]. 3, 13 where the Court wrote: “The waters of the Nosth Sea are 
shallow, and the whole seabed consists of a continental shelf of less thar: 200 metres, 
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had a depth of less than 200 meters. Accordingly, the term adjacency 
as a criterion of the outer limits of shelf regions appertaining to states 
under the exploitability test was not in issue. Again, the Court expressed 
concern to distinguish equidistance from adjacency. Adjacency should not 
be applied to allow a situation where a “lateral equidistance line often 
leaves to one of the states concerned areas which are a natural prolonga- 
tion of the territory of the cther’.+* Here we note the Court’s reference to 
adjacency to prevent the overlapping of adjacent states’ continental shelves. 
It saw the purpose of the duty to bargain continental shelf boundaries in 
good faith,” as ensuring that “the natural prolongation of a states land 
territory must not encroach upon what is the natural prolongation of the 
territory of another state,” +$ and would establish the modalities for deter- 
mining that natural prolongation. 

The Court was confronted by adjacency operating differently in different 
dimensions—those of coasżal states adjacent to each other, of adjacent 
shelves appurtenant to coastal states, and of shelves which appertain as 
adjacent (being “natural prolongations”) to their own coastal states while 
remaining physically closer to other coastal states.° This total legal and 
geographical complex was set within the closed limits of the North Sea 
continental shelf areas. The different contexts of the term underscore the 
relativity of the term adjacency as the Court used it in the multidimen- 
sional North Sea situation. They also bring one to questicn whether the 
Court’s denial that continental shelves “situated a hundred miles, or even 
much less” could be adjacent was relevant for elucidating the meaning of 
the term outside the intricate situation of the North Sea Continental Shelf 
Cases. The complexity of the circumstances in the case under discussion, 
and enormous variability cf the contexts in which the term can be used, 
throw further doubts on the aptness of citing the Judgmeni’s reference to 
stated distances,”° which it formulated for the purposes of a specific fact- 
pattern, as supporting a generally applicable rule of construction for 
applying Article 1 of the Continental Shelf Convention in all cases. 

While the Court’s reference to distances in defining its notion of ad- 
jacency may have been relevant to the special fact-pattern of the North Sea 
Continental Shelf Cases, it should not, for that reason, be viewed as a 
necessary criterion for interpreting Article 1 wherever it is applied. The 
distances which the Court mentioned might well be completely irrelevant 
in cases where the outer limits of the permissible shelf region are being 


except for the formation known as the Norwegian Trough, a belt of water 200-650 
metres deep, fringing the southern and south-western coasts of Norway to a width 
averaging 80-100 kilometres.” 

18 The only portion of the North Sea which extends to depths greater than 200 
meters, namely the feature known as the Norwegian Trough, was outside the scope 
of this dispute as being, in the Court’s words, “already ... the subject of delimitation 
by a series of agreements concluded between the United Kingdom (...) and certain 
States on the Eastern side, namely Norway, Denmark and the Netherlands”. 

16 [1968] L.C.J. 3, 37. 17 Supra note 11. 

18 [1969] I.C.J. 3, 47. 19 Id. 31. 

20 J.e., those quoted in the text accompanying footnote 3, supra. 
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delimited without the restraining presence of adjoining, let alone opposite, 
states; or where the complex interplay of claims is not circumscribed within 
the confines of an enclosed sea area such as the North Sea. 

The submission here, therefore, is that the term “adjacency” as used in 
Article 1 is a relative one, and does not carry with it any necessary maxi- 
mum distance from the shore. Its relativity is dependent on such limita- 
tions of political and physical geography, history and topography as those 
in the North Sea Continental Shelf Cases, or, even, the lack of such re- 
stricting factors. Adjacency in the North Sea context will tell us little 
that is directly relevant to the South East Pacific, except to distrust its use 
in the absolute terms in which, for example, Professors Friedmann and 
Henkin would appear to cite it. Indeed, adjacency should not be invoked 
independently of its context. The legal institution we are discussing is the 
legally adjacent-continental-shelf. 

Some further light on the meaning of “adjacent”, and on its function as 
indicating what the Convention intended to present as the legal continental 
shelf can be revealed by the history of its inclusion. In the Intemational 
Law Commission’s 1951% and 1953? drafts of Article 1 the word “ad- 
jacent” was not used in defining the continental shelf. The word used to 
relate the shelf to the coast was “contiguous”. The change was made in 
Article 67 of the International Law Commission’s 1956 Articles Concerning 
the Law of the Sea. This was carried over into the Continental Shelf 
Convention’s Article 1. The concern which led to the selection of “ad- 
jacent” over “contiguous” would appear to have stemmed from the felt 
ambiguities of the latter term.” There was a strong concern to assure the 
continental shelf rights of states over continental shelves having consider- 
able proximity to their coasts but separated therefrom by narrow channels 
deeper than 200 meters.” The Commission wished to ensure that the 


21 Int]. L. Comm’n., “Draft Articles on the Continental Shelf and Related Sub- 
jects,” see Int'l. L. Comm’n., Report Covering the Work of its Third Session, 16 
May-27 July 1951, 6 U.N. GAOR, Supp. 9 at 17; [1951] 2 Y.B. Intl. L. Comm'n. 
123, 141, U.N. Doc. A/1858 (1951). 

22 Int]. L. Comm'n., Report Covering the Work of its Fifth Session, 1 June-14 
August 1953, 8 U.N. GAOR, Supp. 9 at 12; [1953] 2 Y.B. Int'l. L. Comm'n. 200, 212, 
U.N. Doc. A/2456 (1953). 

23 Int'l. L. Comm’n, Report Covering the Work of its Eighth Session, 23 April4 
July 1956, 11 U.N. GAOR, Supp. 9 at 11; [1956] 2 Y.B. Int'l L. Comm’n. 253, 264, 
296, U.N. Doc. A/3159 (1956). 

24 On the acceptance of these terms as having identical meanings, with contiguity 
constituting the technical term regarding territorial issues, see Goldie, “Australia’s 
Continental Shelf: Legislation and Proclamations,” 3 Int'l. & Comp. L. Q. 535, 561-63 
(1954), and the authorities there cited. 

25F1956] 1 Y.B. Intl. L. Comm'n. 37 (Dr. Garcia Amador, Chairman, J.P.A. 
Francois, Special Rapporteur, and Sir Gerald Fitzmaurice); Commentary (8) on Art. 
67 (the Commission’s draft of what later became Art. 1 of the Continental Shelf 
Convention), U.N. Doc. A/3159 at 42, [1956] 2 Y.B. Int'l. L. Commn. 297; U.N. 
Doc. A/CONF. 13/24 at 8 (Alvarez Aybar), 41 (Gutteridge, discussing the joint 
proposal of the United Kingdom and the Netherlands, U.N. Doc. A/CONF. 13/C.4/L.32, 
note the use of the term “adjacent” in para. 1 of the United Kingdom’s* revised pro- 
posal, U.N. Doc. A/CONF. 13/C.4/L.24/Rev. 1.) 
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presence of an “adjacent continental shelf’, whether it should be a geo- 
graphical feature such as that found in the case of the Norwegian Trough 
or the commoner type of off-lying reefs and shallows (of less than 200 
meters) forming part of one and the same “three dimensional bench”, 
should give rise to the same legal consequences as a “contiguous con- 
tinental shelf”. The same considerations of policy, convenience, proximity, 
and the orderly development of natural resources were seen as applying in 
areas where a deep trench cf more than 200 meters separates the landward 
seabed from the further seaward zones of the same shelf with as much 
cogency as they do when the shelf is a continuous and gently sloping 
feature. Disputes about the recently discovered submarine oil deposits 
offshore from the Senkaku Islands (thought to be among the world’s 
largest) may test this issue. This small group of islands stands on the 
Chinese continental shelf ‘n the sense that current charts and surveys 
show no channels or trenches of more than 200 meters in depth separating 
them from the shelf area which is uniformly less than 200 meters in depth.?¢ 
On the other hand, they are far closer to the Japanese administered Ryukyu 
Islands, but are separated from this substantial island chain by a trench of 
considerably greater depth han 200 meters. Which should govern, absent 
any agreement between the parties: the criterion of depth or that of ad- 
jacency—assuming the Senkaku’s to be judged “more adjacent” to the 
Ryukyu Islands than to Mainland China? 

Indeed, much of the difficulty which has arisen with the use of the term 
adjacent in Article 1 of the Convention would be dispelled if commentators 
took it in its context, rather than discussed it abstractly. The Convention 
and the customary international law it reflects, deal with continental shelf 
rights. These rights appertain to coastal states conditionally and when the 
geographical feature we know as the continental shelf exists. Any diver- 
gencies between definitions of the geographical and the legal shelves should 
not blind us to the fact that both the International Law Commission and 
the 1958 U.N. Conference on the Law of the Sea rejected such alternative 
terms as “submarine areas” precisely because these did not carry any 
essential connotations of the shelf.27 This view is confirmed by the North 
Sea Continental Shelf Cases. In stressing the shelfs characteristic as the 
“natural prolongation” of the coastal state’s land territory, the Court em- 
phasized the dependence of the concept of the legal shelf and its legal 
unity with the coastal state upon the physical unity of the geographical shelf 
(not, one should note, geographical pedestal inchiding the slope and the 
rise) with the dry land area. Surely the supporters of the narrow conti- 
nental shelf can rest their argument on the meaning of the term con- 


28 See, e.g., N.Y. Times, Aug. 28, 1969, at 1 col. 7, and at 4 cols. 3-5; id., Sept. 1, 
1969, at 2 cols. 7-8; and id., Sept. 24, 1969, at 3, col. 2. 

27 See, for the rejection of a proposal to subst'tute “submarine areas” for “continental 
shelf’ in Art. 1 [1953] 1 Y.B. Infl. L. Comm’n. 83 (Lauterpacht); [1956] 1 Y.B. Int'l. 
L. Commn. 132 (Francois); Commentary (9) on Art. 67, U.N. Doc. A/3159 at 42, 
[1956] 2 Y.B. Intl. L. Comm’n, 297; U.N. Doc. A/CONF. 13/42 at 35-36 (Gutteridge), 
37 (Ruiz-Moreno), 43 (Obiols-Gomez). 
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tinental shelf and on strongly resisting its zonfusion with the whole con- 
tinental pedestal, rather than follow the will-o-the-wisp of the word 


adjacency. CREG , 
. F. E. GOLDE 


* Syracuse University, College of Law. 


CONTEMPORARY PRACTICE OF THE UNITED STATES 
RELATING TO INTERNATIONAL LAW 


-The material for this section is compiled by Steven C. Nelson, Office of 
the Legal Adviser, Department of State. 
The references in the headings are to sections of the Digest of Interna- 
tional Law prepared by Majorie M. Whiteman (1963 to date) dealing with 
the same subject matter as the material presented. 


RIGHTS AND Duties oF STATES 


Self-Defense and Collective Self-Defense (5 Whiteman’s Digest, Ch. XIII, 
§§25, 26) 

On May 8, 1972, President Nixon announced that the entrances to North 
Vietnamese ports were being mined by United States forces in response to 
new armed attacks launched by North Vietnam against the territory of South 
Vietnam. The following are excerpts from a letter, dated June 6, 1972, 
from the Legal Adviser of the Department of State in response to an inquiry 
as to certain legal aspects of these measures. 


a $ & boi kod 


The legal basis for the measures announzed by the President is the right 
of collective self-defense recognized by Article 51 of the United Nations 
Charter. The United States reported the measures it was taking to the 
United Nations Security Council pursuant to Article 51; and this report was 
filed simultaneously with the President’s announcement. 

In fact, United States actions in the defense of South Vietnam have, at 
least since early 1965, been based upon the right of collective self-defense 
against the armed attack launched by North Vietnam against the South. ... 
This, of course, distinguishes the Vietnam case from the Cuban missile crisis, 
[where] there was no actual armed attack; and . . . great care was taken 
[there] to avoid a self-defense justification in the absence of an armed attack 
because of the dangerous precedential implications. 

In the current Vietnam situation, over the weekend of March 31 to April 
2, North Vietnam launched a new and massive attack against South Vietnam 
across the demilitarized zone and over the international boundaries of 
Cambodia and Laos. In this attack the North Vietnamese army employed 
tanks, artillery, and sophisticated offensive wezpons which could only have 
been supplied to North Vietnam from abroad by sea, rail, and other trans- 
port. In the face of this invasion, President Nixon announced on May 8 
that, in coordination with the Republic of Vietnam, he had decided on 
certain measures to deny North Vietnam the weapons and supplies it re- 
quired to continue its armed attack against South Vietnam. The President 
pointed out that North Vietnam’s new attacks endangered not cnly the South 
Vietnamese Government and people but gravely threatened the lives of 
60,000 American troops still în Vietnam. 
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Under international law, as you know, measures of self-defense must meet 
the tests of necessity and proportionality. I believe the measures an- 
nounced by President Nixon meet these tests. They are directed at the 
supplies being brought into North Vietnam to carry out an armed attack 
' against South Vietnam and are necessary to interdict this flow of supplies 
if these and future attacks are to be brought to an end. The measures 
which have been taken have been restricted in their territorial extent and 
in their purpose. They are also limited in time. They would end as soon 
as there is an internationally supervised cease-fire throughout Indochina 
and prisoners of war have been released. They are measures which carry 
with them the least risk of widening the conflict, consistent with the require- 
ments of defending South Vietnam and the United States forces there 
against an open armed attack. 

The measures announced by President Nixon to interdict rail and road 
supplies are a resumption, in the light of North Vietnam’s armed attack and 
its breach of the 1968 understandings in connection with the cessation of 
bombing, of measures previously taken within North Vietnamese territory 
to interdict delivery of supplies from abroad. The interdiction of seaborne 
delivery of supplies to North Vietnam by mining and other measures repre- 
sents a new element in response to the new and massive armed attack. 

Under the traditional laws of war, which are applicable in an interna- 
tional armed conflict of the kind taking place in Vietnam, a full blockade 
would have been a legitimate measure of self-defense against the seaborne 
flow of supplies into North Vietnam. However, the United States and the 
Republic of Vietnam have resorted instead to Jesser measures of collective 
self-defense in order to achieve maritime interdiction. To have declared a 
blockade could have implied, under traditional international law, a whole 
range of actions which would have extended the area of hostilities and 
risked grave dangers of widening the conflict. The traditional law of 
blockade requires a formal declaration of the establishment of the blockade 
and notification of it to all states. A blockade must be “effective” in pre- 
venting all ingress or egress—including commercial trade and activities— 
from or to the enemy’s coast. The blockading state would have the right 
to stop vessels of any nation anywhere on the high seas, to inspect and 
search such vessels, to seize them if they are bound to or from the blockaded 
ports, and eventually to condemn them and their cargos in a prize court. 
Ships attempting to violate the blockade could be taken under fire should 
they fail to stop on order. 

By comparison, the measures announced by President Nixon have been 
limited to mining the entrances to North Vietnamese ports and to interdict- 
ing, within the internal and claimed territorial waters of North Vietnam, the 
delivery of supplies to North Vietnam. The United States has in no way 
attempted to interfere with freedom of navigation on the high seas beyond 
North Vietnam’s claimed 12 mile territorial sea. It has not taken steps to 
. stop, visit, search and capture vessels, which would immediately give rise 
to challenge and confrontation, threatening expanded conflict. 

While the United States is thus conducting more restricted operations than 
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those permissible under traditional principles relating to blockade, it has 
taken every possible precaution to protect tbe legitimate rights of neutrals. 
Through the President’s address of May 8, the United States letter to the 
Security Council, the issuance of notices to all mariners and bilateral ap- 
proaches through diplomatic channels, the United States Government has 
notified all other governments and individual vessels of the measures which 
have been taken. In addition, the naval forces of the Republic of Vietnam 
and the United States will notify every vessel approaching the internal and 
claimed territorial waters of North Vietnam of these measures. The Pres- 
ident stated that ships in North Vietnamese ports at the time of his an- 
nouncement would have three daylight periods to leave in safety. The 
measures do not bar access to or departures from neutral coasts, but, by 
reason of their limited area of applicability affect only vessels destined for 
the interdicted ports and coastal areas, and thus obviate the need for visit 
and search to determine the destination of vessels and cargo. Finally, rather 
than being forced to submit to capture and seizure as prize, vessels are 
being permitted to turn away from the interdicted area. 

Given these protections accorded the legal rights of neutrals, the mining 
of the entrances to North Vietnamese ports and other interdiction measures 
within claimed territorial waters satisfy the traditional principles of inter- 
national law and are legitimate acts of collective self-defense. The use of 
mines in armed conflict is a traditionally recognized measure of maritime 
interdiction, which, however, is subject to certain legal restraints. The 
Hague Convention of 1907 regulates the laying of “automatic submarine 
contact mines.” The United States has made every effort to see to it that 
the mining of the entrances to North Vietnamese ports is consistent with 
this Convention. 

Thus, for example, the mines being used are not free-floating mines pro- 
hibited by Article 1 of the Hague Convention; they do not have the “sole 
object of intercepting commercial shipping” forbidden by Article 2 of the 
Convention; every possible precaution has been taken through notification 
and the like for the security of peaceful shipping, as called for by Article 3 
of the Convention. 

I hope you will see from the foregoing that a great deal of thought was 
and has been given to the legal aspects of recent United States actions in 
Vietnam. ... 


(Correspondence on file in the Office of The Legal Adviser. ) 


The following is the text of the report, dated May 8, 1972, from the 
United States Permanent Representative to the United Nations addressed 
to the President of the Security Council, referred to in the Legal Advisers 
letter. 


Dear Mr. Preswent: The President of the United States of America today 
announced that he had directed United States forces in Southeast Asia to 
take additional measures, in conjunction with the forces of the Republic of 
Vietnam, in response to the new armed attacks Jaunched by North Vietnam. 
The President directed that the entrances to the ports of North Vietnam be 
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mined and that the delivery of seaborne supplies to North Vietnam be pre- 
vented. These measures of collective self-defense are hereby being re- 
ported to the United Nations Security Council as required by Article 51 of 
the United Nations Charter. 

The massive invasion across the demilitarized zone and international 
boundaries by the forces of North Vietnam and the continuing aggression 
of those forces against the people and territory of the Republic of Vietnam, 
have created unprecedented dangers to the forces of the Republic of Viet- 
nam, to the Republic of Vietnam itself, and to those United States forces 
which remain in that country. This invasion has been carried out in blatant 
violation of the understandings negotiated in 1968 in connection with the 
cessation of bombing of territory of North Vietnam. The extent of this 
renewed aggression and the manner in which it has been directed and sup- 
ported demonstrate with great clarity that North Vietnam has embarked on 
an all-out attempt to take over South Vietnam by military force and to dis- 
rupt the orderly withdrawal of United States forces. 

At the same time that North Vietnam has launched this massive invasion, 
it has refused, both in public and in private, to negotiate to bring about a 
peaceful settlement of the conflict in Southeast Asia. 

A major portion of the supplies through which the invasion of South 

Vietnam is being supported enters North Viemam from the sea. It is 
essential that this delivery of supplies from the sea be prevented so that 
North Vietnam cannot continue to resupply both its forces in the field and 
its logistics base. ‘ 
_ Accordingly, as the minimum actions necessary to meet this threat, the 
Republic of Vietnam and the United States of America have jointly decided 
to take the following measures of collective self-defense: The entrances to 
the ports of North Vietnam are being mined, commencing 0900 Saigon time 
May 9, and the mines are set to activate automatically beginning 1800 hours 
Saigon time May 11. This will permit vessels of other countries presently 
in North Vietnamese ports three daylight periods to depart safely. The 
mines will be so positioned within the internal waters and claimed territorial 
waters of North Vietnam as to prevent access to North Vietnamese ports 
and North Vietnamese naval operations from these ports. In addition, the 
Republic of Vietnam and the United States are advising their respective 
naval and air forces to take appropriate measures within the internal and 
claimed territorial waters of North Vietnam to prevent the delivery of sea- 
borne supplies to North Vietnam. 

In addition to this and other general notices of these measures, the naval 
forces of the Republic of Vietnam and of the United States will notify any 
vessels approaching the internal and claimed territorial waters of North 
Vietnam of these measures. 

As can be seen from the foregoing, the measures being taken by United 
States and South Vietnamese forces are restricted in extent and purpose. 
The President also announced that as soon as there is an internationally 
supervised cease-fire throughout Indochina and prisoners of war have been 
released, we will terminate all acts of force throughout Indochina, and 
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United States forces will be withdrawn from South Vietnam within four 
months. 

I request that this letter and the text of President Nixon’s announcement, 
which is enclosed, be circulated as a Security Council document. 


Sincerely, . 
Grorce Busa. 


(U.N. Doc. S/10631; 66 Dept. of State Bulletin 750-751 (1972).) 


STATE RESPONSIBILITY FoR INJURY TO ALIENS: DIPLOMATIC PROTECTION 
AND INTERNATIONAL CLAIMS 


Acts Affecting Property Rights of the Alien: Default on Public Debts and 
Bonds and Damages for Expropriation or Other Taking or Loss of 
Property (8 Whitemar’s Digest, Ch. XXIV, §§20, 32-34) 


On April 19, 1972, the governments of Chile and the countries members 
of the “Paris Club” announced the conclusion of negotiations concerning 
the rescheduling of the external debt of Chile. The following is the text of 
the press release issued jointly in Paris by the representatives of the gov- 
ernments involved. 


The representatives of the governments of the Federal Republic of Ger- 
many, Belgium, Canada, Denmark, Spain, th2 United States, France, Italy, 
Japan, the Netherlands, the United Kingdom and Switzerland announced 
today that they had reached agreement on the text of a memorandum of 
understanding with the Government of Chile, regarding the rescheduling 
of their external debt. Considering the Chilean balance of payments situa- 
tion, the representatives will recommend to their governments the adoption 
of a rescheduling over an 8 year period, including two years grace of 70 
percent of the debt service (capital and interest) of Chile maturing during 
the period November—December 1971 and the year 1972. 

During the various meetings of the Paris Club, a detailed study was 
carried out of the financial end economic situation of Chile. For this pur- 
pose, the Chilean delegation presented complete information on the existing 
and prospective financial situation of Chile. 

The IMF presented the pertinent reports. 

The Chilean representatives presented their short term financial objectives 
and the measures their government is takinz in order to meet these ob- 
jectives. 

At the same time, the Chilean representatives confirmed their govern- 
ment’s policies of recognition and of payment of all foreign debt and its 
acceptance of the principle of payment of just compensation for all national- 
ization in accordance with Chilean and international law. Once each mem- 
ber government has adopted the memorandum of understanding it will 
proceed to bilateral negotiation to implement this multilateral agreement. 

The creditor countries declared their willirgness to examine the Chilean 
request for a rescheduling of their 1973 debt service at the end of this year 
in the light of the Chilean economic situation. 
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ARMED CONFLICT AT SEA 


Naval Measures against Enemy Merchant Vessels, Aircraft and Personnel:. 
Mines and Mined Areas at Sea (10 Whiteman's Digest, Ch. XXX, §9) 


See above, Rights and Duties of States 


BELLIGERENT INTERFERENCE WITH NEUTRAL COMMERCE 


Blockade: Legal Requirements and Measures Distinguished from Block- 
ade (10 Whiteman’s Digest, Ch. XXXI, §§11, 13) 


See above, Rights and Duties of States 


Tye Untrep NATIONS 


Maintenance of International Peace and Security: Problems of Peace- 
keeping (13 Whiteman’s Digest, Ch. XXXIX, §9) 


In connection with the efforts of the United Nations Special Committee 
on Peace-keeping Operations to reach agreement on more systematic and 
reliable peace-keeping arrangements, the United States and the Soviet Union 
have, since early in 1970, engaged in bilateral discussions concerning the 
possible establishment of guidelines for the conduct of peace-keeping mis- 
sions. The following memorandum, setting forth proposals of the United 
States in this connection, was attached as an annex to a letter, dated March 
30, 1972, from the Permanent Representative of the United States addressed 
to the Secretary-General. 


MEMORANDUM ON ESTABLISHMENT AND Conpucr oF Unrrep NATIONS 
PEACE-KEEPING OPERATIONS WHICH ARE AUTHORIZED BY THE 
SECURITY COUNCIL 


Part I. United States proposals of February 1970 


1. In authorizing an operation, the Security Council would establish a sub- 
committee (under Article 29) to hold a “watching brief” over the conduct 
of the operation, advise the Secretary-General and receive his reports be- 
tween Council meetings. Military experts could be included on delegations 
represented on the advisory sub-committee. For the permanent members, 
these experts could be their Military Staff Committee (MSC) representa- 
tives, Representatives of nations contributing funds, personnel or logistics 
for an operation should be included on the sub-committee. 


2. In authorizing an operation, the Security Council (taking account of the 
recommendation of the Secretary-General) could indicate the approximate 
size of the force by setting an upper limit to the number of observers or 
troops to be deployed. When appropriate, and taking account of the cir- 
cumstances in each case, the Security Council would indicate the projected 
duration of a peace-keeping operation and provide for periodic review and 
renewal (as in the case of Cyprus). | 


3. The force composition would be determined by the Secretary-General 
(as it is now), but it would be subject to disapproval by the Council. The 
Council could interpose its view if it does not approve of the tecommended 
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composition. It would be agreed that a vote on the Secretary-General’s 
recommendation would be procedural, i.e., not subject to a veto. East 
Europeans could participate on the same basis as other participants, but 
without a prescribed “political balance,” whether in the form of troika or a 
fixed requirement that “socialist” countries always participate. 


4, The Secretary-General would retain authority to name the commander, 
with the same right of disapproval by the Council by a procedural vote. 


5. The Secretary-General would keep records of troop offers by Member 
Governments and negotiate specific troop arrangemen‘s, notifying the Secur- 
ity Council or its sub-committee. 


6. The Council would normally, unless it considers otherwise, indicate the 
means for financing an operation, it being understood that any arrangements 
must not prejudice the Generel Assembly’s authority to apportion expenses 
among the Members. Until a reliable and equitable system for financing 
peace-keeping is agreed, permanent members of the Security Council would 
undertake to pay their fair share of operations authorized by the Security 
Council. 


7. We would also be prepared to discuss the future possibility of binding 
agreements between the Security Council and troop contributors (within 
the framework of Article 43) though we remain sceptical about the advan- 
tage of Article 43 arrangements for the foreseeable future. Potential con- 
tributors are much more likely to co-operate with a system of earmarking 
troops on a voluntary basis than of binding commitments under Article 43. 


Part II. Clarification and elaboration of the United States proposal 


l. Prerogatives of the Security Council 


The primary responsibility of the Security Council for the maintenance of 
international peace and security and consequently for authorizing United 
Nations peace-keeping operations is not in dispute. Nor is there any ques- 
tion about the prerogative of the Security Council to exercise supervision 
over the implementation of the mandate after an operation has been 
launched. However, an acceptable balance of responsibility must be main- 
tained among the principal organs of the United Nations for direction and 
operational control. In particular, rapid and flexible decisions by the 
Secretary-General would appear to be of utmost importance for the effec- 
tiveness of United Nations peace-keeping missions. 

The United States has proposed the creation of a Security Council com- 
mittee, under Article 29 of the Charter, which would be composed of Coun- 
cil members (including the permanent members) and representatives of 
States contributing funds, personnel and facilities. 

The interests of the United Nations and the efficiency of peace-keeping 
missions would be best served by procedures that assure that the Council 
is consulted through this committee on key operational decisions without 
extending the rule of unanimity to such decisions. The views of the perma- 
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nent members of the Council should be given an appropriate weight in the 
consultations on United Nations peace-keeping operations. Until the full 
committee is established in each case, the permanent members of the Secur- 
ity Council. would serve as a nucleus available for consultation on the initial. 
force composition, selection of the force commander and on interpretation 
of the mandate. 


2. Role of the Council committee 


The concerns of Security Council members over the proper institutional 
role of the Council could be met adequately by the proposed role and func- 
tions of the committee as described in the United States proposal. Such a 
committee could be activated as soon as the Council authorizes the Secre- 
tary-General to undertake peace-keeping operation. Its role would be to 
keep in close contact and consultation with the Secretary-General and key 
Secretariat officials. The right of any member of the committee to convene 
a meeting of the committee or of the Council itself would be in no way 
abridged should that member at any time believe circumstances warrant it. 


3. Directives 


The committee, acting as a subsidiary organ of the Council, would provide 
guidance to the Secretary-General in connexion with the interpretation of 
the Council’s mandate. Within the mandate authorized by the Security 
Council, specific directives should be elaborated by the Secretary-General, 
in consultation with the committee, These directives should give the com- 
mander a clear understanding of the nature of his responsibilities, the rela- 
tionship of the mission to the host country, the relationship between the 
contingents and their own countries of origin during United Nations service 
and the reporting requirements. Since these procedures are designed to 
apply to consent-type peace-keeping missions, the views of the host countries 
and the parties directly concerned must be taken fully into account. 


4, Size and composition of forces 


The Security Council could indicate the approximate size of the force by 
setting an upper limit to the number of observers or troops to be deployed. 
Some latitude should be given to the Secretary-General to adapt the size to 
changing circumstances after consultation with the committee. 

Composition of any United Nations force (or observer group) authorized 
by the Council should be determined by the Secretary-General to fit the 
needs and circumstances of each case, and his determination would be sub- 
ject to disapproval by a procedural vote of the Council. 

After the Security Council has authorized an operation, the Secretary- 
General should undertake preliminary contact with the host Government 
and other Governments concerned to ascertain their views as to what na- 
tional contingents would be politically acceptable. Then soundings would 
be made with countries which had indicated willingness to provide con- 
tingents in order to work out an acceptable force composition. 

It would be the responsibility of the Secretary-General, in+ consultation 
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with the actual or proposed force commander (and bearing in mind the 
views of the Council members and the parties), to determine the types of 
forces or personnel required in the particular situation and to arrange as 
appropriate with nations willing and able to contribute them. 

The Secretary-General, as the executor of the Security Council’s mandate, 
would be responsible for concluding arrangements for the recruitment and 
use of such United Nations contingents, and for seeking additional contin- 
gents, military personnel or facilities when needed and consistent with the 
Council’s mandate. 

All United Nations Members should be considered as potential partic- 
ipants on an equal basis. While no Member State should be excluded 
a priori, there should be no prescribed balance or automatic right of any 
country or group of countries to participate in a particular operation. In 
addition to professional qualifications, the paramount considerations appear 
to be the acceptability of the contingents (or personnel) to the host country 
and to the other parties. 


5. Stand-by arrangements 


The Secretary-General should be authorized as soon as possible to main- 
tain an inventory of troop offers by Member Governments and to undertake 
specific arrangements under which such personnel or services could be made 
available. These arrangements would be reported to the Security Council. 
In present circumstances, we believe most United Nations Members would 
be more willing to undertake such arrangements on a voluntary basis, and 
that such arrangements would enhance the suppleness and responsiveness 
of United Nations peace-keeping machinery. While the United States re- 
gards discussion of arrangements under Article 43 of the Charter to be 
premature, and perhaps inappropriate to consent-type peace-keeping opera- 
tions, we would be willing to examine the feasibility of such agreements 
if the members of the Special Committee believed this course to be more 
practicable and acceptable to the membership. 


6. Commander 


The Secretary-General should designate the force commander or his re- 
placement, after consultation with the host countries, parties directly con- 
cerned and the Council’s committee. However, the Council could dis- 
approve the Secretary-General's selection through a procedural vote. 

The Secretary-General would compile a roster of potential force com- 
manders as a reserve of available commanders. Such a roster would be 
kept current. After consultation with the host Government and the com- 
mittee, the Secretary-General would select a force commander from this list 
or on the basis of experience gained from previous operations. Given the 
emergency nature of most peace-keeping operations, it would be essential 
that these steps be taken urgently. | 

The commander should be given the necessary authority over all elements 
of his mission to enable him to carry out his responsibilities under the 
mandate. He should submit to the Secretary-General periodic reports on 
the implementation of the mandate, as well as special reports on his own 
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initiative or at the request of the Security Council or the Secretary-General. 
The Secretary-General shall transmit such reports to the Council or its 
Committee as appropriate. 

When problems arise in the conduct of operations or in the implementa- 
tion of the mandate, the commander will consult the Secretary-General. 
On questions of major importance, such as a substantial increase or decrease 
in the size of the force of its deployment, the Secretary-General will consult 
the committee and, if it deems necessary, the Security Council. 


T. Military advisers 


Under the United States proposal, members of the Security Council com- 
mittee could include military experts on their delegations as advisers. For 
the permanent members of the Council, these experts could be their rep- 
resentatives to the Military Staff Committee. We doubt the utility in con- ` 
sent-type peace-keeping as distinguished from enforcement action, of a 
separate role for the Military Staff Committee. The United States would 
be willing to consider proposals to draw upon the expertise of military 
representatives on the Military Staff Committee and from countries partic- 
ipating in the peace-keeping mission, so as to “urnish the Council, its com- 
mittee or the Secretary-General with expert and timely advice on military 
questions. 


8. Financing 


The Security Council would normally indicate the means for financing an 
operation, it being understood that any arrangement must not prejudice the 
Assembly’s authority to apportion expenses among the Members. Further 
consideration will need to be given by the Special Committee to the problem 
of financing future United Nations peace-keeping operations. Until agree- 
ment is reached on a reliable and equitable system of financing future opera- 
tions, the United States suggested that, in addition to what others may 
contribute, permanent members of the Security Council would undertake 
to pay their fair share of peace-keeping operations authorized by the 
Security Council. 


(U.N. Doc. A/8676, April 3, 1972; see also discussion at 66 Dept. of State 
Bulletin 690-692 (1972).) 


TREATIES AND OTHER INTERNATIONAL AGREEMENTS 
Executive Agreements (14 Whiteman’s Digest, Ch. XLII, §§22-25) 


On May 18, 1972, the Legal Adviser of the Department of State, John R. 
Stevenson, testified before the Separation of Powers Subcommittee of the 
Senate Committee on the Judiciary on the subject of “Executive Agreements 
versus Treaty-Making Power.” The following are excerpts from his state- 
ment. 

kd & & % % 


Il. Recent CONCERNS 


As members of the subcommittee will remember, there was’ in the early 
1950’s a great deal of concern about the conclusion and operation of both 
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treaties and executive agreements, particularly in connection with the so- 
called “Bricker amendment.” 8 Although some versions of that amendment 
did contain provisions designed tc restrict the use of executive agreements,’ 
the main issue there was the domestic legal effect of both treaties and execu- 
tive agreements and the extent to which the Federal Government could use 
either form of agreement as a means of taking measures which would other- 
wise be beyond its constitutional powers. 

The kinds of concerns which are now being expressed, however, are much 
narrower than that. I think essentially all of the criticism that has been 
made recently about the conclusion of agreements as executive agreements 
rather than treaties has been directed at agreements in which the primary 
United States interest relates to defense or military matters. For example, 
as you know, Senator Case has reecntly introduced a bill*® which seeks to 
compel the President to submit as treaties agreements concluded with 
Portugal and Bahrain concerning use of certain defense-related facilities. 
And there was, of course, a great deal of discussion of the Spanish base 
agreement.** 

Under Secretary Johnson has discussed all three of those agreements at 
considerable length in hearings before the Foreign Relations Committee,” 
and I do not believe it would be productive for me to go over that ground 
again here. However, in light of the particular interest in the subject of 
agreements related to deployment abroad of United States forces, I think it 
may be useful for me to take up tke constitutional issues involved in the use 
of executive agreements, particularly those related to force deployments. 


8 S.J. Res. 130, 82d Cong., 2d sess. (1952); S.J. Res. 1, 83d Cong., Ist sess. (1953); 
S.J. Res. 1, 84th Cong., Ist sess. (1955); S.J. Res. 3, 85th Cong., Ist sess. (1957). 

9 Section 4 of the amendment as contained in S.J. Res. 130 (1952), would have pro- 
hibited the use of executive agreemerts “in lieu of treaties” and provided that all 
executive agreements would terminate automatically 1 year after the end of the term of 
office of the President making the agresment unless extended by Congress. Section 4 
of the amendment as set forth in S.J. Res. 1 (1953) as originally introduced would have 
provided in part that “All executive or other agreements between the President and any 
international organization, foreign power, or official thereof shall be made only in the 
manner and to the extent prescribed by law.” 

Section 3 of the version reported by the Senate Judiciary Committee (S. Rept. 412, 
83d Cong., Ist sess. (1953)) provided in part that “Congress shall have the power to 
regulate all executive and other agreements with any foreign power or international 
organization.” 

No such provisions were contained in S.J. Res. 1 (1955), either as originally proposed 
or as reported by the Senate Judiciary Committee (S. Rept. 1716, 84th Cong., 2d sess. 
(1956) ), or in S.J. Res. 3 (1957). 

10 S, 3447, 92d Cong., 2d sess. (1972). 

11 See generally Hearing before the Senate Committee on Foreign Relations on the 
Agreement of Friendship and Cooperation between the United States of America and 
Spain, 91st Cong., 2d sess. (1970), hereinafter referred to as Hearing on the Spanish 
Base Agreement. 

12 Hearing on the Spanish Base Agreement, at 9-49; Hearings before the Senate Com- 
mittee on Foreign Relations on §. Res, 214 Relative to the Submission of Any Portuguese 
Base Agreement as a Treaty, 92d Cong., 2d sess., 5-68 (1972), hereinafter referred to as 
Hearings on Executive Agreements with Portugal and Bahrain. 


M 
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III. CONSTITUTIONAL Powers AS APPLIED TO DEFENSE-RELATED AGREEMENTS 


Since Assistant Attorney General [Ralph E.] Erickson will discuss the 
general constitutional background of the use of executive agreements, I will 
not attempt to deal with the subject in a comprehensive way but will only 
note briefly that the authority of the President to conclude international 
agreements other than treaties flows from several of his enumerated 
powers.*® | 

Agreements concerning military matters are based at least in part on the 
President’s power as Commander in Chief of the Armed Forces. This 
includes not only purely military agreements, such as practical arrange- 
ments for cooperation with other nations in defense matters, but also, for 
example, agreements on conditions of armistice, including the administration 
of occupied territory pending conclusion of a peace treaty. 

The President’s authority to conclude executive agreements may also 
derive from his treaty powers. Although treaties can be made only by and 
with the advice and consent of the Senate, it is- the President alone who 
negotiates, and the process of negotiation may include the conclusion of 
protocols which represent stages in those negotiations, or a modus vivendi 
in limited terms designed to serve as a temporary measure pending the con- 
clusion of a treaty.?” 

The power to “receive Ambassadors and other public Ministers” has been 
a partial basis for agreements incident to the recognition of foreign govern- 
ments, including such matters as the settlement of foreign claims." 

The provision empowering the President to “take Care that the Laws be 
faithfully executed” provides a basis for agreements designed to implement 
certain provisions of the Constitution, statutes, and treaties, as well as other 
international obligations of the United States.1° 

More generally, and under the authority of the executive power re 


13 The following discussion of various types of agreements in terms of specific powers 
is drawn largely from McDougal and Lans, “Treaties and Congressional-Executive or 
Presidential Agreements: Interchangeable Instruments of National Policy,” 54 Yale L. J. 
181, 244-252 (1945). This breakdown is unquestionably somewhat arbitrary, since 
most, if not all, of the types of agreement referred to are at least arguably based on a 
conjunction of two or more of the President’s enumerated powers. 

14 See Opinion of the Attorney General regarding the Acquisition of Naval and Air 
Bases in Exchange for Over-Age Destroyers, 39 Op. Atty. Gen. 484, 486 (1940); Mc- 
Dougal and Lans, supra note 13, at 245-247; Borchard, “Treaties and Executive Agree- 
ments—A Reply,” 54 Yale L. J. 616, 649 (1945); 1 Willoughby, The Constitutional Law 
of the United States, sec. 208, pp. 540-541 (2d. ed., 1929); Corwin, ed., The Constitu- 
tion of the United States of America, Analysis and Interpretation, S, Doc. 170, 82d Cong., 
Ist sess., 433 (1952), repeated in 1964 ed., S. Doc. 39, 88th Cong., Ist sess., 484 (1964). 

15 McDougal and Lans, supra note 13, at 246-247; Corwin, supra note 14, 1953 ed. 
at 434-435, 1964 ed. at 485-486. 

16 United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 319 (1936). 

17 Corwin, supra note 14, 1952 ed. at 433, 1964 ed, at 485, 

18 United States v. Belmont, 301 U.S, 324 (1937); United States v. Pink, 315 U 5. 203 
(1942); McDougal and Lans, supra note 13, at 247-248, 

19 I Op, Atty. Gen. 566, 570-571 (1822); McDougal and Lans, supra note 13, at 248; 
Corwin, supra note 14, 1952 ed. at 441-445, 1964 ed. at 492-497. . 
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the President acts as “the sole organ of the nation in its external relations 
and its sole representative with foreign nations.” 2° Or, as Thomas Jefferson 
so aptly put it, “the transaction of business with foreign nations is executive 
altogether.” 2°" And the normal conduct of foreign relations continually 
requires the conclusion of agreements of various sorts to compose differ- 
ences with other governments, or regulate matters of mutual concern, and 
thus insure the satisfactory continuation of diplomatic relations.” 

With respect to agreements concerning military matters, such as those 
under which rights are acqu“red to use defense-related facilities abroad, the 
agreement-making authority of the President, as I have indicated, flows at 
least in part from his powers as Commander in Chief. At the same time, 
Congress also has extensive powers in the defense area. In particular, 
under article I, section 8, cf the Constitution, the i teas is given the 
explicit powers: 


To declare War, grant Letters of Marque and Reprisal, and make 
Rules concerning Captures on Land and Water; 

To raise and support Armies, but no Appropriation of Money to that 
Use shall be for a longer Term ‘than two Years; 

To provide and maintain a Na 

To make Rules for ths Gavenment and Regulation of the land and 
naval Forces; 


In addition, of course, Congress has the general power: 


To make all Laws which shall be necessary and proper for carrying 
into Execution the foregoing Powers and all other Powers vested by this 
Constitution in the Government of the United States, or in any Depart- 
ment or Officer thereof. 


Agreements relating to military and defense matters thus involve a broad 
area of responsibility in which certain constitutional powers are shared be- 
tween the executive and the Congress. This results in a rather complex 
legal situation in which the Ines of constitutional authority are somewhat 
unclear but which can at least be analyzed in general terms. 

Perhaps the best judicial discussion of the constitutional. relationship be- 
tween. the two branches in this sort of situation is contained in the well- 
known concurring opinion of Mr. Justice Jackson in the Steel Seizure case. 
In that opinion, Justice Jackson addressed the general doctrine of separation 
of powers in the following terms: 


While the Constitution diffuses power the better to secure liberty, 

_ it also contemplates that practice will integrate the dispersed powers 

into a workable government. It enjoined upon its branches separate- 

ness but interdependence, autonomy but reciprocity. Presidential 

powers are not fixed but Huctuate, depending upon their disjunction or 
conjunction with those of Congress. 


20 United States v. Curtiss-Wright Export Corp., supra note 16, at 319. 

20a Quoted in Corwin, The President, Office and Powers 425, n. 28 (1957). 

21 McDougal and Lans, supra note 13, at 248-252; Corwin, sd note 14, 1952 ed. 
at 433, 1964 ed. at 484—485, 

22 See 39 Op. Atty. Gen, 484, <56 (1940). 

23 Youngstown Sheet and Tube Co. v. Sawyer, 343 U.S, 579 (1952), 


lay 
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Starting from this basie premise, he compared the powers of the President 
in three different circumstances. 

In the first, when the President acts pursuant to an express or implied 
authorization of Congress, his authority is at its maximum, since it includes 
not only his own independent powers but also whatever powers Congress 
can delegate. 

The second situation is one in which, in the absence of either a grant or 
a denial of authority by Congress, the President acts on the basis of his 
independent powers alone. Here it may be the absence of any congres- 
sional action, in an area in which the President and Congress have concur- 
rent authority, that enables the President to act independently. 

Finally, when the President takes measures incompatible with the ex- 
pressed or implicit will of Congress, his power is at its minimum, since he 
then can act only upon the basis of his own independent powers minus the 
powers of Congress over the particular matter in question.” 

Now, the problem Justice Jackson was discussing there did not involve 
agreements, but I believe his opinion does contain some useful guidelines 
for our understanding of the division of constitutional powers with respect 
to executive agreements, in particular those relating to military or defense 
matters. It enables us to address the constitutional question in terms of 
three distinct categories of executive agreement.”® 

The first category consists of agreements which the President cannot carry 
out without affirmative authority from the Congress. Obvious examples 
include agreements on tariffs or those requiring the expenditure of public 
funds. 

The second category of agreements includes those for which no affirmative 
congressional grant of authority is required but which involve matters over 
which the President and the Congress have concurrent authority. These are 
agreements which the President has authority to conclude under his. inde- 


pendent constitutional powers but which may not be inconsistent with any 


action which Congress may have taken in the exercise of its own powers 
over the subject matter.” 


The third category of agreements would include those which the Execu- 
tive can conclude in the exercise of his constitutional powers and with which 


24 Ibid., at 835-638. 

25 For similar analyses see Association of the Bar of the City of New York, “A Con- 
tinued Defense of the Constitution Against the Bricker Proposals,” 11-16 (1955); re- 
printed from 10 Record of the Assoctation of the Bar of the City of New York, No. 3, 
pp. 114-142 (1955); and testimony of Alexander M. Bickel in Hearings before the Senate 
Committee on Foreign Relations on S. 596, to Require that International Agreements 
other than Treaties, Hereafter Entered into by the United States, be Transmitted to the 
Congress within Sixty Days after the Execution Thereof, 92d Cong., Ist sess., 26-27 
(1972), hereinafter referred to as Hearings on Transmittal of Executive Agreements to 
Congress. 

26 See United States v. Guy W. Capps, Inc., 204 F. 2d. 655, 658-660 (4th Cir. 1953), 
aff'd on other grounds, 348 U.S. 296 (1955); Opinion of the Attorney General regarding 
the Acquisition of Naval and Air Bases in Exchange for Over-Age Destroyers, 39 Op. 
Atty. Gen. 484, 494-496 (1940); Sutherland, “The Bricker Amendment, Executive 
Agreements, and Imported Potatoes,” 67 Haro. L. Rev. 281, 285-291 (1953). 
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Congress may not constitutionally interfere. This, I think, is a very small 
category. It would clearly include, for example, certain operational agree- 
ments the President deemed necessary under certain circumstances to insure 
the safety of United States forces under his command.” 

The point that I think emerges from this kind of analysis is that the use 
of the executive agreement form does not amount to an assertion of un- 
limited Presidential authority to conclude international agreements without 
reference to the legitimate interests of Congress in the subject matter. 
Rather, it generally involves simply one step among many taken by the 
Executive to effectuate policies in the formulation of which the Congress 
plays a key role. With this in mind, let us take a closer look at the question 
of the treaty power, particularly as it bears upon these defense-related 
agreements. 


IV. Tue TREATY Powers oF THE SENATE IN THE CONTEXT OF 
DEFENSE-RELATED AGREEMENTS 


A great deal of argument has recently been devoted to the proposition 
that the only appropriate form for agreements such as those involving 
defense-related facilities abroad is the treaty form, requiring the advice and 
consent of the Senate to ratification by a two-thirds majority. This is the 
thrust of the most recent Case bill,” and the argument was pressed at great 
length in the case of the Spanish base agreement. 

I think nobody questions that agreements which involve a basic political 
commitment, such as an undertaking to come to the defense of another 
country if it is attacked, should be cast in the form of a treaty in the con- 
stitutional sense.” Such agreements establish basic foreign policy commit- 


27 See testimony of Alexander M. Bickel, Hearings on Transmittal of Executive Agree- 
ments to Congress 31, 41-42. There are relatively few court cases on the question of 
the extent to which Congress is constitutionally precluded from interfering with the 
exercise by the President of his independent constitutional powers. In Ex parte Milligan, 
71 U.S. (4 Wall.) 2 (1866), a case which involved the war powers of Congress, the 
opinion of four concurring Supreme Court Justices stated that “Congress has the power 
not only to raise and support and govern armies but to declare war. It has, therefore, 
the power to provide by law for carrying on war. This power necessarily extends to 
all legislation essential to the prosecution of war with vigor and success, except such as 
interferes with the command of forces and the conduct of campaigns. That power and 
duty belong to the President as commander-in-chief.” (71 U.S. at 139), 

Other cases relating to congressional limitation on powers vested exclusively in the 
President include Ex parte Garland, 71 U.S. (4 Wall.) 333 (1866), and United States v. 
Klein, 80 U.S. (18 Wall.) 128 (1871), which held unconstitutional attempts by Congress 
to limit the effect of pardons granted by the President in exercise of his power to do so 
under article II, section 2, of the Constitution; and Myers v. United States, 272 U.S. 52 
(1926), which declared invalid a provision of an 1876 statute restricting the power of 
the President as Chief Executive to remove from office those officers of the government 
appointed by and with the advice and consent of the Senate. 

28 Supra note 10. 

28 See, e.g., testimony of Under Secretary of State for Political Affairs Johnson, Hearing 
on the Spanish Base Agreement, at 19, and Hearings an Executive Agreements with 


Portugal and Bahrain, at 31. 
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ments to which our overall defense and security strategies are keyed, and 
I believe that the framers of the Constitution clearly intended that such 
fundamental agreements should be subject to the special safeguards of the 
treaty clause.*° 

As Under Secretary Johnson made clear, the three facilities agreements 
which I referred to earlier with respect to Spain, Bahrain, and the Azores do 
not involve any defense commitments whatever on the part of the United 
States. They do not require the United States to use the facilities or to 
station any forces in foreign territory.*? In this sense, they constitute what 
Attorney General (later Justice) Jackson referred to in 1940 as “an oppor- 
tunity that entails no obligation.” * 

The central argument advanced by those who favor requiring submission, 
as treaties, of agreements concerning the use of defense-related facilities 
abroad, is that the deployment abroad of United States forces is a major 
foreign policy action and may involve many of the same risks as an advance 
commitment of the “mutual defense” variety. And so, the reasoning ap- 
parently goes, Congress must require the submission of these agreements as 
treaties in order to insure effective congressional control of deployments. 

I believe this argument confuses the treaty power, which is not really 
relevant, with other constitutional powers of the Congress and the President. 
For example, it has been suggested that the dispatch of American troops to 
an area of actual or potential warfare involves both the treaty power of the 
Senate and the war powers of Congress. While it is clear that the war 
powers do have a bearing on this kind of situation, the argument seems to 
be that any deployment abroad of armed forces automatically involves the 
treaty powers as well. This proposition has been restated by Senator Ful- 
bright in his testimony earlier in these hearings, in which he set forth his 
view that a “national commitment” involving the use of the Armed Forces 
on foreign territory should be created by the treaty process. Since the use 
of the Armed Forces on foreign territory is in itself a “national commitment” 
under the definition contained in the “national commitments resolution” to 
which he referred, he seems to be suggesting that force deployment itself, 
at least in areas of actual or potential hostilities (though his statement is 


30 See Holmes v. Jennison, 39 U.S. (14 Pet.) 540, 570-572 (1840). Corwin states 
that executive agreements become of constitutional significance when they constitute a 
determinative factor of foreign policy and hence of the country’s destiny. Op. cit., supra 
note 14, 1952 ed. at 433, 1964 ed. at 485. 

81 Hearing on the Spanish Base Agreement, at 12; Hearings on Executive Agreements 
with Portugal and Bahrain, at 8, 14. 

32 Ibid. 

83 In connection with the so-called “Destroyers-for-Bases” agreement, Jackson ruled 
that “The Executive agreement obtains an opportunity to establish naval and air bases 
for the protection of our coastline but it imposes no obligation upon the Congress to 
appropriate money to improve the opportunity. It is not necessary for the Senate to 
ratify an opportunity that entails no obligation.” 39 Op. Atty. Gen. 484, 487 (1940). 

84 Hearing on Spanish Base Agreement, at 21, 27, 34-35, 38-39; Hearings on Execu- 
tive Agreements with Portugal and Bahrain, at 3-4, 34-35, 43, 71-72, 74. 

85S, Rept. 91-129, 91st Cong., Ist sess., 28 (1969). 

36 S, Res. 85, 91st Cong., Ist sess. (1969). à 


852 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 66 


not clear on this Jatter point), should be carried out only through the treaty 
process. I find no warrant in the Constitution for that position. 

To begin with, while force deployments on foreign territory normally 
require the consent of the government in whose territory such deployments 
take place, that consent is not always embodied in formal agreements. To 


imagine that the treaty powers relate to matters not involving actual agree- 


ments strikes me as a highly novel expansion of the treaty power concept. 

Moreover, I think the argument misses the essential point that even where 
agreements are involved, they do not necessarily create commitments by the 
United States. 

Agreements permitting the United States to use facilities abroad do not 
in any sense require deployment of United States forces. Critics of the 
recent agreements have failed to point to a single provision in them which 
contains a commitment of the United States to defend a foreign nation, to 
station United States forces there, or to establish a base. The agreements 
simply constitute action by the President to secure for the United States an 
“option” to use facilities. The question of whether and how we exercise 
that option is one of a series of long-term national security decisions in 
which the Congress plays a vital role. That role includes not only the 
decision whether to provide funds for the maintenance of facilities abroad 
but also such decisions as whether to appropriate money for defense equip- 
ment which either requires use of such facilities or renders foreign facilities 
unnecessary. Thus, the use of the executive agreement procedure in these 
cases does not in any sense deprive Congress of its opportunity to participate 
in the overall decisions concerning deployments abroad. 

I think it is pertinent to recall the comment of the Senate Foreign Rela- 
tions Committee, in its 1969 report on the national commitments resolu- 
tion, that: 37 


Working through its traditional legislative processes, the Congress 
has the authority and the duty to reassert its constitutional authority 
to “declare war,” “raise and support armies,” “provide and maintain a 
navy, and “make rules for the government and regulation of the land 
and naval forces.” If Congress makes clear that it intends to exercise 
these powers, it is most unlikely that the executive will fail to respect 
that intention. 


Secretary Rogers has expressed his agreement with that conclusion.** 

If Congress really believes that either the terms of particular agreements 
giving the United States this kind of option to use foreign facilities abroad, 
or the actual deployment of United States forces at particular locations, is 
undesirable, there is no question that Congress has extensive constitutional 
power to prevent our exercising that option, subject only to the limitation 
that it may not interfere with the carrying out by the President cf responsi- 
bilities vested exclusively in him by the Constitution. Again, I repeat, no 


37 S, Rept. 91-129, 91st Cong., Ist sess., 32 (1969). 

88 Hearings before the Senate Committee on Foreign Relations on S. 731, S.J. Res. 18 
and S.J. Res. 59, 92d Cong., Ist sess., 501 (1971), hereinafter cited as Hearings on 
War Powers Legislation. 


“a 
a 


* 


1972] CONTEMPORARY PRACTICE OF THE UNITED STATES 853 


commitment is involved. Congress is free to exercise its constitutional 
powers and responsibilities. I would hope that, in deciding what action it 
should take, Congress would consider not only the specific facility or deploy- 
ment in question but also the alternatives and the political and economic 
costs of the alternatives, as well as the impact on our overall security pos- 
ture. This is the approach taken by the executive branch in analyzing these 
issues, and I would hope Congress would resist the temptation to do it on a 
piecemeal basis. I think this is one more reason to avoid isolating the agree- 
ments per se for independent treatment. 


> & a be % 


V. EXECUTIVE AGREEMENTS GENERALLY: Tue Ervin Bu. 


Returning to the general question of the use of executive agreements, I 
would like to comment on the bill recently introduced by Senator Ervin.” 
That bill would allow executive agreements to enter into force for the 
United States only after the expiration of 60 days of continuous session of 
Congress and unless disapproved by concurrent resolutions by both Houses 
of Congress. I think there are two kinds of objection to a bill of this sort, 
the first practical and the second constitutional. 

On the practical side, the bill would seriously hamper the ability of the 
President to resolve international differences by agreement. It would re- 
quire a “grace period” of at least 60 days, and even more if Congress were 
not in continuous session during that time, before such international agree- 
ments could enter into force. This would be extremely disadvantageous in 
a number of situations in which a rapid resolution of practical problems is 
essential. Examples which immediately come to mind would be interna- 
tional agreements relating to the provision of disaster relief or other emer- 
gency assistance. There are a wide variety of practical matters, of greater 
or lesser urgency, which require international agreements, frequently 
through a simple exchange of diplomatic notes. These exchanges often deal 
with problems which arise suddenly in the course of day-to-day relations 
and which need to be resolved quickly to avoid disruption of ongoing pro- 
grams or cooperation. Our effectiveness as a government would be signifi- 
cantly impaired were we deprived of our ability to conclude and implement 
agreements on short notice. 

Moreover, the bill would put the United States at a disadvantage in inter- 
national negotiations. The ability to make firm agreements with immediate 
binding effect is frequently of critical importance in obtaining and formaliz- 
ing concessions from other governments. No one who has ever been in- 
volved in any sort of complex negotiations, whether international or 
domestic, can fail to appreciate the delicacy of the compromises which are 
sometimes involved and the danger that agreements once negotiated can 
“come unraveled” if not concluded immediately. The Ervin bill would 
make it impossible for the Executive to prevent this from happening, be- 
cause other governments with which we negotiate could not be bound to 


89 S. 3475, 92d Cong., 2d sess, (1972), j 


854 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [Vol. 66 


any agreement until the United States was unconditionally bound—in this 
case, for at least 60 days. They would therefore be free to withdraw from 
such agreements if they believed that events had subsequently shifted in 
their favor. I do not believe it is difficult to see the disadvantage under 
which the United States would be forced to operate internationally. 

Those are practical objections. From a constitutional point of view, as 
I have already indicated, I think it is clear that there are some agreements— 
though probably an extremely small number—which it is solely within the 
President's authority to conclude and with which the Congress may not 
constitutionally interfere. S. 3475 makes no exception for that category of 
agreement and is, I think, constitutionally objectionable on that ground. 

Beyond that, however, even as to those agreements dealing with subjects 
over which Congress has clear constitutional authority, I believe it is doubt- 
ful whether Congress can constitutionally exercise that authority in the 
manner proposed by the bil, which, as I have indicated, affects not only 
the substance of the agreements but also the ability of the President effec- 
tively to carry out his function as negotiator. Even with respect to agree- 
ments which cannot be concluded or carried out without explicit authoriza- 
tion by Congress, I am not persuaded that it is constitutionally permissible 
for Congress to make that authorization conditional on the use of procedures 
which impair the President’s ability to carry out his negotiating function. 

Finally, with respect to agreements dealing with matters over which the 
Congress does possess constitutional authority, I think it is doubtful that 
Congress can exercise that authority by the device of a concurrent resolution 
not having the force of law. Such action by Congress would appear to 
violate the requirement of article I, section 7, of the Constitution that: 


Every Order, Resolution, or Vote to which the Concurrence of the 
Senate and House of Representatives may be necessary {except on a 
question of Adjournment) shall be presented to the President of the 
United States; and before the Same shall take Effect, shall be approved 
by him, or being disapproved by him, shall be repassed by two thirds 
of the Senate and House of Representatives, according to the Rules and 
Limitations prescribed in the Case of a Bill. 


It seems clear that this provision applies to any resolution or other action 
constituting an exercise of the legislative powers of Congress.*° 

Of course, Congress has, in several instances in the past, conditioned ex- 
plicit grants of statutory authority on the use of subsequent-approval mecha- 
nisms similar to that proposed here.** It has been argued that even in those 
situations the constitutionalitv of the device is open to serious question.* 

40 Ginnane, “The Control of Federal Administration By Congressional Resolutions and 
Committees,” 68 Harv. L. Rev. 569, 573 (1953). 

41See Section 123(d) of the Atomic Energy Act of 1954, as amended (42 U.S.C. 
§2153(d) (1970)). See also Ginnane, supra note 40, at 575-592. 

42 Ibid., at 593-599. Ginnane argues as follows: 


“The result—-and, indeed, the frankly stated purpose—of such provisions is to exclude 
the President from decisions of Congress which in their legal consequences are indistin- 
guishable from statutes and which are seemingly the type of policy decisions which 
Article I, Section 7 requires to be submitted to the President. In brief, it is difficult to 
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`” But here we are dealing not merely with a condition subsequent, imposed 


in connection with a particular explicit grant of authority, but rather with 
a proposal to change the basic procedure by which Congress exercises its 
power to legislate with respect to certain Executive actions. I think it is 
relatively clear that Congress cannot, by a statute of general applicability, 
change existing constitutional procedures to enable itself to interfere in the 
future with particular Executive actions through a device of Jess constitu- 
tional stature than a full legislative act. 


(66 Dept. of State Bulletin 840, 843-50 (1972) ) 


avoid the conclusion that the express purpose of the third paragraph of that section to 
insure that the President’s role in the legislative process should not be eliminated merely 
by giving legislative decisions another name would be thwarted by statutes which re- 
serve final governmental decisions for determination as ‘events’ by Congress alone.” 
(Ibid., at 595). 

“The constitutional separation of powers reflects a purpose to prevent undue con- 
centration of governmental power in either Congress or the President. It is at least 
arguable that to the extent that the administration of statutes is . . . made subject to 
approval or disapproval by congressional resolutions or committees, such an undue con- 
centration of power in Congress is created.” (Ibid., at 611). 


JUDICIAL DECISIONS 


ALONA E. EVANS 


Act of state doctrine—Cuban nationalization of foreign-owned property 
—defensive counterclaim not barred by act of state doctrine—effect 
of Department of State opinion—“ Bernstein” exception to act of state 
doctrine 


Fest NATIONAL Crry Bank or New Yorx o. Banco NACIONAL DE CUBA. 
40 U.S.L.W. 4652. 


U.S. Supreme Court, June 7, 1972. 


Banco Nacional de Cuba brought an action to recover certain assets held 
by the First National City Bank of New York (Citibank), comprising some 
$1,800,000, which was the excess realized from the sale of certain collateral 
which Citibank had held as security for a loan to a Cuban government 
corporation. Citibank sold the collateral after the Cuban government had 
expropriated its branches in Cuba on September 16, 1960. Citibank applied 
the bulk of the proceeds realized from this sale to the repayment of the 
principal and unpaid interest. When Banco Nacional de Cuba sued to 
recover the excess, Citibank answered by way of set-off and counterclaim 
that it was entitled to recover damages for the expropriation of its property 
in Cuba. The District Court held that although the Supreme Court had 
sustained the act of state doctrine in Banco Nacioncl de Cuba v. Sabbatino 
(376 U.S. 398 (1964); 58 A.J.I.L. 779 (1964) ), thus barring the assertion of 
Citibank’s counterclaim here, the subsequent passage by Congress of the 
Hickenlooper Amendment + to the Foreign Assistance Act of 1964 (Pub. L. 
88-633, 78 Stat. 1009, 1013; re-enacted with amendments in 1965, Pub. L. 
89-171, 79 Stat. 653, 659; 22 U.S.C. §2370(e)(2)) had, in effect, overruled 
that decision. The District Court granted summary judgment to Citibank 
except as to the amount which it was entitled to assert by way of setoff. 
Citibank waived any recovery on the counterclaim in excess of the amount 
recoverable by Banco Nacional on its complaint. The District Court then 
dismissed Banco Nacional’s complaint on the merits. (270 F.Supp. 1004 
(S.D.N.Y. 1967); 62 A.J.LL. 182 (1968).) 

The Court of Appeals reversed the lower court, holding that the rule of 
Sabbatino governed this case and that the Hickenlooper Amendment was 


1 The Amendment provides in pertinent part: “Notwithstanding any other provision of 
law, no court in the United States shall decline on the ground of the federal act of state 
doctrine to make a determination on the merits giving effect to the principles of inter- 
national law in a case in which a claim of title or other right to property is asserted by 
any party including a foreign state (or a party claiming through such state) based upon 
{or traced through) a confiscation or other taking after January 1, 1959, by an act of 
that state in violation of the principles of international law, including the principles of 
compensation and the other standards set out in this subsection. . . .” 
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only directed to claims of title to property allegedly expropriated by a 
foreign government within its own territory in violation of international law 
where there had been an attempt to market such property in the United 
States. (431 F.2d 394 (2d Cir. 1970); 65 A.J.LL. 195 (1971).) The court 
also held that recovery by Citibank on the counterclaim would interfere 
with the policy objectives of the Cuban Assets Control Regulations (31 
C.F.R. §515 et seq.) and the 1964 and 1965 amendments to the International 
Claims Settlement Act of 1949 (22 U.S.C. §§1543-1643k). After granting 
certiorari, the Supreme Court vacated this judgment, remanding the case to 
the Court of Appeals for reconsideration in the light of a letter from the 
Legal Adviser to the Department of State, received after the petition for 
certiorari had been filed (400 U.S. 1019 (1971) }. In this letter, the Depart- 
ment indicated that the act of state doctrine would not bar adjudication of 
the counterclaim in the instant case. (442 F.2d 530, 537 (2d Cir. 1971); 
65 AJ.LL. 812 (1971).) Upon reconsideration, however, the Court of 
Appeals sustained its previous decision. ( Ibid.) 

The Supreme Court reversed this decision and remanded the case to the 
Court of Appeals. 

Mr. Justice Rehnquist said: ? 


We must here decide whether, in view of the substantial difference 
between the position taken in this case by the Executive Branch and 
that which it took in Sabbatino, the act of state doctrine prevents peti- 
- from litigating its counterclaim on the merits. We hold that it 

oes not. 

The separate lines of cases enunciating both the act of state and 
sovereign immunity doctrines have a common source in the case of 
The Schooner Exchange. v. M’Faddon, T Cranch 116, 146 (1812). 
There Chief Justice Marshall stated the general principle of sovereign 
immunity: that sovereigns are not presumed without explicit declara- 
tion to have opened their tribunals to suits against other sovereigns. 
Yet the policy considerations at the root of this fundamental principle 
are in large part also the underpinnings of the act of state doctrine. 
The Chief Justice observed: 


“The arguments in favor of this opinion which have been drawn 
from the general inability of the judicial power to enforce its 
decisions in cases of this description, from the consideration, that 
the sovereign power of the nation is alone competent to avenge 
wrongs committed by a sovereign, that the questions to which such 
wrongs give birth are rather questions of policy than of law, that 
they are for diplomaiic, rather than legal discussion, are of great 
weight, and merit serious attention.” i Emphasis added.) 


Thus both the act of state and sovereign immunity doctrines are 
judicially created to effectuate general notions of comity among nations 
and among the respective branches of the Federal Government. The 
history and the legal basis of the act of state doctrine are treated com- 
prehensively in the Courťs opinion in Sabbatino, supra. The Court 
there cited Chief Justice Fullers “classic American statement” of the 
doctrine, found in Underhill v. Hernandez, 168 U.S. 250, 252: i 


2 Full text of opinion with footnotes omitted. > 
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“Every sovereign state is bound to respect the independence of 
every other sovereign state, and the courts of one country will not 
sit in judgment on the acts of the government of another done 
within its own territory. Redress of grievances by reason of such 
acts must be obtained through the means open to be availed of by 
sovereign powers as between themselves.” 


The act of state doctrine represents an exception to the general rule 
that a court of the United States, where appropriate jurisdictional stan- 
dards are met, will decide cases before it by choosing the rules appro- 
priate for decision from among various sources of law including inter- 
national law. The Paquete Habana, 175 U.S. 677. The doctrine 
precludes any review whatever of the acts of the government of one 
sovereign State done within its own territory by the courts of another 
sovereign State. It is clear however from both history and the opinions 
of this Court that the doctrine is not an inflexible one. Specifically, 
the Court in Sabbatino described the act of state doctrine as “a prin- 
ciple of decision binding on federal and state courts alike but compelled 
by neither international law nor the Constitution,” 376 U.S., at 427, and 
then continued: 


ce 


. . its continuing vitality depends on its capacity to reflect the 
proper distribution of the fonctions between the judicial and polit- 
ical branches of the Government on matters bearing upon foreign 
affairs.” 376 U.S., at 427-428. 


In Sabbatino, the Exezutive Branch of this Government, speaking 
through the Department of State, advised attorneys for amici in a vein 
which the Court described as being “intended to reflect no more than 
the Department's then wish not to make any statement bearing on this 
litigation.” 376 U.S., at 420. The United States argued before this 
Court in Sabbatino that the Court should not “hold for the first time 
that Executive silence regarding the act of state doctrine is equivalent 
to executive approval of judicial inquiry into the foreign act.” 

In the case now before us, the Executive Branch has taken a quite 
different position. The Legal Adviser of the Department of State ad- 
vised this Court on November 17, 1970, that as a matter of principle 
where the Executive publicly advises the Court that the act of state 
doctrine need not be applied, the Court should proceed to examine the 
legal issues raised by the act of a foreign sovereign within its own terri- 
tory as it would any other legal question before it. His letter refers to 
the decision of the Court below in Bernstein v. N. V. Nederlandsche 
Amerikaansche, etc., 210 F. 2d 375 (CA2 1954), as representing a 
judicial recognition of such a principle, and suggests that the applicabil- 
ity of the principle was nct limited to the Bernstein case. The Legal 
Adviser's letter then goes on to state: 


“The Department of State believes that the act of state doctrine 
should not be applied to bar consideration of a defendant’s counter- 
claim or set off against the government of Cuba in this or like 
cases. 


The question which we must now decide is whether the so-called 
Bernstein exception to the act of state doctrine should be recognized in 
the context of the facts before the Court. In Sabbatino, the Court said: 


“This Court has never had occasion to pass upon the so-called 
Bernstein exception, nor need it do so now.” 376 U.S., at 420. 
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The act of state doctrine, like the doctrine of immunity for foreign 
sovereigns, has its roots not in the Constitution, but in the notion of 
comity between independent sovereigns. Sabbatino, supra, 376 U.S., 
at 438: National City Bank v. Republic of China, 348 U.S. 356; The 
Schooner Exchange v. McFaddon, 7 Cranch 116. It is also buttressed 
by judicial deference to the exclusive power [of] the Executive over 
conduct of relations with other sovereign power[s] and the power of 
the Senate to advise and consent on the making of treaties. The issues 
presented by its invocation are therefore quite dissimilar to those raised 
in Zschernig v. Miller, 389 U.S. 429 (1968), where the Court struck 
down an Oregon statute that was held to be “an intrusion by the State 
into the field of foreign affairs which the Constitution entrusts to the 
President and Congress.” 389 U.S., at 432. 

The line of cases from this Court establishing the act of state doctrine 
justif[ies] its existence primarily on the basis that juridical review of 
acts of state of a foreign power could embarrass the conduct of foreign 
relations by the political branches of the government. The Court's 
opinion in Underhill, supra, stressed the fact that the revolutionary 
government of Venezuela had been recognized by the United States. 
In a v. Central Leather Co., 246 U.S. 297, 302, the Court was 
explicit: 


“The conduct of the foreign relations of our government is com- 
mitted by the Constitution to the executive and legislative—the 
political—departments of the government, and the propriety of 
what may be done in the exercise of this political power is not 
subject to judicial inquiry or decision. . . . It has been specifically 
decided that “Who is the sovereign de jure or de facto, of a territory 
is not a judicial, but is a political question, the determination of 
which by the legislative and executive departments of any govern- 
ment conclusively binds the judges, as well as all other officers, 
citizens and subjects of that government.” 


United States v. Belmont, 301 U.S. 324, is another case that empha- 
sized the exclusive competence of the executive branch in the field of 
foreign affairs. A year earlier, the Court in United States v. Curtiss- 
Wright Corp., 299 U.S. 304, 319, had quoted with approval the state- 
ment of John Marshall when he was a member of the House of Repre- 
sentatives dealing with this same subject: 


“The President is the sole organ of the nation in its external rela- 
. tions, and its sole representative with foreign nations.” 


The opinion of Scrutton, L. J., in Luther v. James Sagor and Co. 
[1921] 3 K. B. 532, described in Sabbatino as a “classic case” articulat- 
ing the act of state doctrine “in terms not unlike those of the United 
States cases,” strongly suggests that under the English doctrine the 
executive by representation to the courts may waive the application of 
the doctrine: 


“But it appears a serious breach of international comity, if a state 
is recognized as a sovereign independent state, to postulate that its 
legislation is “contrary to essential principles of justice and moral- 
ity. Such an allegation might well with a susceptible foreign 
government become a casus belli; and should in my view be the 
action of the Sovereign through his ministers, and not of the judges 
in reference to a state which their sovereign has recognized... . 
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“The ey npr pend for recognition or non-recognition with the 
consequences of each rests on the political advisors of the sovereign 
and not on the judges.” 2 K.B., at 559. 


We think that the examination of the foregoing cases indicates that 
this Court has recognized the primacy of the Executive in the conduct 
of foreign relations quite as emphatically as it has recognized the act 
of state doctrine. The Court in Sabbatino throughout its opinion em- 
phasized the lead role of the executive in foreign policy, particularly in 
seeking redress for American nationals who had been the victims of 
foreign expropriation, and concluded that any exception to the act of 
state doctrine based on a mere silence or neutrality on the part of the 
executive might well leed to a conflict between the executive and judi- 
cial branches. Here, however, the Executive Branch has expressly 
stated that an inflexible application of the act of state doctrine by this 
Court would not serve the interests of American foreign policy. 

The act of state doctrine is grounded on judicial concern that applica- 
tion of customary principles of law to judge the acts of a foreign 
sovereign might frustrate the conduct of foreign relations by the polit- 
ical branches of the government. We conclude that where the Execu- 
tive Branch, charged as it is with primary responsibility for the conduct 
of foreign affairs, expressly represents to the Court that the act of state 
doctrine would not advance tke interests of American foreign policy, 
that doctrine should not be applied by the courts. In so doing, we of 
course adopt and approve the so-called Bernstzin exception to the act 
of state doctrine. We believe this to be no more than an application 
of the classical common-law maxim that “the reason of the law ceasing, 
the law itself also ceases” (Blacks Law Dictionary, p. 288). 

Our holding is in no sense an abdication of the judicial function to 
the Executive.Branch. The judicial power of the United States extends 
to this case, and the jurisdictional standards established by Congress 
for adjudication by the federal courts have been met by the parties. 
The only reason for not deciding the case by use of otherwise applicable 
legal principles would be the fear that legal interpretation by the 
judiciary of the act of a foreign sovereign within its own territory might 
frustrate the conduct of this country’s foreign relations. But the branch 
of the government responsible for the conduct cf those foreign relations 
has advised us that such a consequence need not be feared in this case. 
The judiciary is therefore free to decide the case free from the limita- 
tions that would otherwise be imposed upon it by the judicially created 
act of state doctrine. 

It bears noting that the result we reach is consonant with the prin- 
ciples of equity set forth by the Court in National City Bank of New 
York v. Republic of China, 348 U.S. 356. Here respondent, claimed by 
petitioner to be an instrument of the government of Cuba, has sought 
to come into our courts and secure an adjudication in its favor, without 
`~ submitting to decision on the merits of the counterclaim which re- 
spondent asserts against it. Speaking of a closely analogous situation 
in Republic of China, supra, the Court said: 


“We have a foreign government invoking our law but resisting a 
claim against it which fairly would curtail its recovery. It wants 
our law, like any other litigant, but it wants our law free from the 
claims of justice. It becomes vital, therefore, to examine the ex- 
tent to which the cansiderations which led this Court to bar a suit 
against a sovereign in The Schooner Exchange are applicable here 
to foreclose the Court from determining, according to prevailing 
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law, whether the Republic of China’s claim against the National 
City Bank would be unjustly enforced by disregarding legitimate 
claims against the Republic of China. As expounded in The 
Schooner Exchange, the doctrine is one of implied consent by the 
territorial sovereign to exempt the foreign sovereign from its “ex- 
clusive and absolute’ jurisdiction, the implication deriving from 
standards of public morality, fair dealing, reciprocal self-interest, 
and respect for the ‘power and dignity’ of the foreign sovereign.” 


The act of state doctrine, as reflected in the cases culminating in 
Sabbatino, is a judicially accepted limitation on the normal adjudicative 
processes of the courts, springing from the thoroughly sound principle 
that on occasion individual litigants may have to forego decision on the 
merits of their claims because the involvement of the courts in such a 
decision might frustrate the conduct of the Nation’s foreign policy. It 
would be wholly illogical to insist that such a rule, fashioned because 
of fear that adjudication would interfere with the conduct of foreign 
relations, be applied in the face of an assurance from that branch of the 
Federal Government which conducts foreign relations that such a result 
would not obtain. Our holding confines the courts to adjudication of 
the case before them, and leaves to the Executive Branch the conduct 
of foreign relations. In so doing, it is both faithful to the principle of 
separation of powers and consistent with earlier cases applying the act 
of state doctrine where we lacked the sort of representation from the 
Executive Branch which we have in this case. 

We therefore reverse the judgment of the Court of Appeals, and 
remand the case to it for consideration of respondent’s alternative bases 
ay on the judgment of the District Court. (40 U.S.L.W. 4653- 

656. | 


Mr. Justice Douglas, concurring, argued that the case was governed by 
the rule of National City Bank v. Republic of China “that a sovereign’s 
claim may be cut down by a counterclaim or setoff.” (Ibid., 4656, citing 
348 U.S. 356 (1955); 49 A.J.LL. 405 (1955).) He said: 


It would offend the sensibilities of nations if one country, not at war 
with us, had our courthouse door closed to it. It would also offend our 
sensibilities if Cuba could collect the amount owed on liquidation of 
the collateral for the loan and not be required to account for any setoff. 
To allow recovery without more would permit Cuba to have her cake 
and eat it too. Fair dealing requires allowance of the setoff to the 
amount of the claim on which this suit is brought. 

If the amount of the setoff exceeds the asserted claim, then we would 
have a Sabbatino type of case. There the fund in controversy was the 
proceeds of sugar which Cuba had nationalized. Sabbatino held that 
the issue of who was the rightful claimant was a “political question,” as 
its resolution would result in ideological and political clashes between 
nations which must be resolved by the other branches of government. 
We would have that type of controversy here, if and to the extent that 
the setoff asserted exceeds the amount of Cuba’s claim. I would dis- 
allow the judicial resolution of that dispute for the reasons stated in 
Sabbatino and by Mr. Justice BRENNAN in the instant case. As he 
states, the Executive Branch “cannot by simple stipulation change a 
political question into a cognizable claim.” But I would allow the 
setoff to the extent of the claim asserted by Cuba because Cuba is the 
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one who asks our judicial aid in collecting its debt from petitioner and 
as the Republic of China case says “fair dealing” requires recognition 
of any counterclaim or setoft that eliminates or reduces that claim. 
It is that principle, not the Bernstein exception, which should govern 
here. Otherwise the Court becomes a mere errand boy for the Execu- 
tive which may choose to pick some people’s chestnuts from the fire, 
but not others. (Ibid., 4656-4657. ) 


In a concurring opinion, Mr. Justice Powell observed inter alia that 


Unless it appears that an exercise of jurisdiction would interfere with 
delicate foreign relations conducted by the political branches, I con- 
clude that federal courts have an obligation to hear cases such as this. 
This view is not inconsistent with the basic notion of the act of state 
doctrine which requires a balancing of the roles of the judiciary and 
the political branches. When it is shown that a conflict in these roles 
exists, I believe that the judiciary should defer because, as the Court 
suggested in Sabbatino, the resclution of one dispute by the judiciary 
may be outweiged by the potential resolution of multiple disputes by 
the political branches. 

In this case where no such conflict has been shown, I think the courts 
have a duty to determine and apply the applicable international law. 
( Ibid., 4657.) 


In a lengthy dissenting opinion, Mr. Justice Brennan, who was joined by 
Justices Stewart, Marshall, and Blackmun, said inter alia: 


My Brother Rewnouist’s opinion asserts that the act of state doctrine 
is designed primarily, and perhaps even entirely, to avoid embarrass- 
ment to the political branch. Even a cursory reading of Sabbatino, 

- this Court’s most recent and most exhaustive treatment of the act of 
state doctrine, belies this contention. ... 

In short, Sabbatino held that the validity of a foreign act of state in 
certain circumstances is a “political question” not cognizable in our 
courts. Only one—and not necessarily the most important—of those 
circumstances concerned the possible impairment of the Executive's 
conduct of foreign affairs. Even if this factor were absent in this case 
because of the Legal Adviser’s statement of position, it would hardly 
follow that the act of state doctrine should not foreclose judicial review 
of the expropriation of petitioner's properties. To the contrary, the 
absence of consensus on the applicable international rules, the unavail- 
ability of standards from a treaty or other agreement, the existence and 
recognition of the Cuban Government, the sensitivity of the issues to 
national concerns, and the power of the Executive alone to effect a fair 
remedy for all United States citizens who have been harmed all point 
toward the existence of a “political question.” The Legal Adviser’s 
letter does not purport to affect these considerations at all, In any 
event, when coupled with the possible consequences to the conduct of 
our foreign relations explored abave, these considerations compel appli- 
cation of the act of state doctrine, notwithstanding the Legal Adviser's 
suggestion to the contrary. The Executive Branch, however extensive 
its powers in the area of foreign affairs, cannot by simple stipulation 
change a political question into a cognizable claim. 

Sabbatino, as my Brother Reenguisr’s opinion notes, formally left 
open the walidity of the “Bernstein” exception to the act of state doc- 
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trine. But that was only because the issue was not presented there. 
As six members of this Court recognize today, the reasoning of that case 
is clear that the representations of the Department of State are entitled 
to weight for the light they shed on the permutation and combination 
of factors underlying the act of state doctrine. But they cannot be 
determinative. ... 

The consequence of oe. the “Bernstein” approach would only 
be to bring the rule of law both here at home and in the relations of 
nations into disrespect. Indeed, the fate of the individual claimant 
would be subject to the political considerations of the Executive Branch. 
Since those considerations change as surely as administrations change, 
similarly situated litigants would not be likely to obtain even-handed 
treatment. This is all too evident in the very case before us. The 
Legal Adviser's oes F that the act of state doctrine not apply here 
is carefully couched in terms applicable only to set-offs “against the 
Government of Cuba in this or like cases,” see p. 6, supra—that is, 
where the Executive finds in its discretion that invocation of the doc- 
trine is not required in the interests of American foreign policy vis-a-vis 
Cuba. Note, 12 Harv. Intl L. J. 557, 562, 572 (1971). In Zschernig v. 
Miller, 389 U.S. 429 (1968); 62 A.J.LL. 971 (1968).) This Court struck 
down an Oregon escheat statute as an unconstitutional invasion of the 
National Government’s power over external affairs, despite advice from 
the Executive that the law did not unduly interfere with the conduct of 
our foreign policy. ... 

No less important than fair and equal treatment to individual litigants 
is the concern that decisions of our courts command respect as dis- 
passionate opinions of principle. Nothing less will suffice for the rule 
of law. Yet the “Bernstein” approach is calculated only to undermine 
regard for international law. It is, after all, as Sabbatino said, 376 U.S., 
at 434-435, a “sanguine presupposition that the decisions of the courts 
of the world’s major capital exporting country and principal exponent 
of the free enterprise system would be accepted as disinterested expres- 
sions of sound legal principles by those adhering to widely different 
ideologies.” This is particularly so where, as under the “Bernstein” 
approach, the determination of international law is made to depend 
upon a prior political authorization. E.g., R. Falk, The Role of Do- 
mestic Courts in the International Legal Order 93-94, 136-137 (1964). 
( Ibid., 4660-4663. ) 


In Mr. Justice Brennan’s opinion, the majority’s view was not supported 
by National City Bank v. Republic of China. He observed that 


It cannot be argued that by seeking relief in our courts on a claim that 
does not involve any act of state, respondent has waived the protection 
of the act of state doctrine in defense to petitioner’s counterclaims. 
(Ibid., 4663. ) 


Moreover, recovery by petitioner would place it in a favorable position 
relative to other claimants against Cuba, who could only find relief in actions 
before the Foreign Claims Settlement Commission. The Supreme Court 
in Sabbatino answered the argument based on National City Bank by the 
statement that “‘any counterclaim [against Cuba] based on asserted in- 
validity [of her expropriation] must fail?” (Quoting 376 U.S. 398, 439; 
insertions by court; 40 U.S.L.W. 4664. > ` 
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Jurisdiction—binding effect of forum-selection clause in international 
towage contract—forum non conveniens 


M/S BREMEN AND UNTERWESER REEDEREL GMBH v. ZAPATA OFF-SHORE 
Co. 40 U.S.L.W. 4672. , 


U.S. Supreme Court, June 12, 1972. 


Petitioner contracted to tow respcndent’s ocean-going, self-elevating drill- 
ing rig Chaparral from Venice, Louisiana, to a point in the Adriatic Sea off 
Ravenna, Italy, where respondent kad agreed to drill wells. The contract 
included a clause providing that “[a]ny dispute arising must be treated 
before the London Court of Justice’ (40 U.S.L.W. 4672, quoted by court) 
as well as two exculpatory clauses relieving petitioner from liability for 
navigational defaults or errors and for damages to the tow. Petitioner’s 
deep sea tug Bremen left Louisiana with the Chaparral in tow on January 5, 
1968. Four days later as a result of damages to the Chaparral sustained in 
a storm, the Bremen and tow put in to Tampa, Florida. Respondent, dis- 
regarding the forum-selection clausa, then commenced a suit in admiralty 
in the United States District Court at Tampa against petitioner in personam 
and the Bremen in rem, alleging negligent towage and breach of contract 
and asking $3,500,000 in damages. Petitioner moved to dismiss for want of 
jurisdiction or on the grounds of forum non conveniens, or in the alternative, 
to stay the action pending submission of the dispute to the appropriate 
court in London. | 

Before the District Court had raled on petitioners motion, petitioner 
began an action for damages for breach of contract against respondent in 
the High Court at London. Respordent’s challenge to the jurisdiction was 
overruled by the High Court ([1968] 2 Lloyd’s Rep. 158, 162-163 (C.A.); 
footnote by court, other footnotes omitted.) which assumed jurisdiction 
on the basis of the forum-selection clause. 

While awaiting the District Court’s decision on its motion to dismiss, 
petitioner filed a complaint in that court for exoneration or limitation of 
liability (46 U.S.C. §185, cited by court). The court enjoined proceedings 
outside the limitation court, and respondent replied with its initial cause 
of action. The District Court then denied petitioners motion to dismiss or 
to stay respondent’s action, arguing on the basis of Carbon Black Export, 
Inc. v. The Monrosa (254 F.2d 297 (5th Cir. 1958), cert. dismissed, 359 U.S. 
180 (1959); cited by court) <hat a forum-selection clause was not enforce- 
able and concluding that in terms of forum non conveniens doctrine re- 
spondent’s choice of a United States forum for its action against petitioner 
should not be disturbed. 

In January 1969, the District Court denied petitioner’s motion to stay the 
limitation action pending determination of its action in London and granted 
respondent’s motion to enjoin petiticner from further litigating the English 
action. (296 F.Supp. 733 (M.D. Fla. 1969); cited by court.) The Court 
of Appeals affirmed the District Court’s decision and, on rehearing en bane, 
the court adopted the panel cpinion with six of the fourteen en banc judges 


£ 
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dissenting. (428 F.2d 888 (5th Cir. 1970), 446 F.2d 907 (5th Cir. 1971); 
cited by court.) The majority of the Court of Appeals relied also upon 
the Carbon Black decision and concluded that all factors in the instant case 
pointed to the District Court as the appropriate forum. The Supreme Court 
vacated this judgment and remanded the case. 

Mr. Chief Justice Burger said, in part, Mr. Justice White concurring: 


We hold, with the six dissenting members of the Court of Appeals, 
that far too little weight and effect was given to the forum clause in 
resolving this controversy. For at least two decades we have witnessed 
an expansion of overseas commercial activities by business enterprises 
based in the United States. The barrier of distance that once tended 
to confine a business concern to a modest territory no longer. does so. 
Here we see an American company with special expertise contracting 
with a foreign company to tow a complex machine thousands of miles 
across seas and oceans. The expansion of American business and in- 
dustry will hardly be encouraged if, notwithstanding solemn contracts, 
we insist on a parochial concept that all disputes must be resolved 
under our laws and in our courts. Absent a contract forum, the con- 
siderations relied on by the Court of Appeals would be persuasive 
reasons for holding an American forum convenient in the traditional 
sense, but in an era of expanding world trade and commerce, the ab- 
solute aspects of the doctrine of the Carbon Black case have little place 
and would be a heavy hand indeed on the future development of inter- 
national commercial dealings by Americans. We cannot have trade 
and commerce in world markets and international waters exclusively 
on our terms, governed by our laws and resolved in our courts. 

Forum selection clauses have historically not been favored by Amer- 
ican courts. Many courts, federal and state, have declined to enforce 
such clauses on the ground that they were “contrary to public policy,” 
or that their effect was to “oust the jurisdiction” of the court. Although 
this view apparently still has considerable acceptance, other courts are 
tending to adopt a more hospitable attitude toward forum-selection 
clauses. This view, advanced in the well-reasoned dissenting opinion 
in the instant case, is that such clauses are prima facie valid and should 
be enforced unless enforcement is shown by the resisting party to be 
“unreasonable” under the circumstances. We believe this is the correct 
doctrine to be followed by federal district courts sitting in admiralty. 
It is merely the other side of the proposition recogni i by this Court 
in National Equipment Rental, Lid. v. Szukhent, 315 U.S. 311 (1964), 
holding that in federal courts a party may validly consent to be sued 
in a jurisdiction where he cannot be found for service of process 
through contractual designation of an “agent” for receipt of process in 
that jurisdiction. In so holding, the Court stated: 


“[I]t is settled . . . that parties to a contract may agree in advance 
to submit to the jurisdiction of a given court, to permit notice to be 
served by the opposing party, or even to waive notice altogether.” 
375 U.S. 311, 315-316. 


This approach is substantially that followed in other common-law coun- 
tries including England. It is the view advanced by noted scholars and 
that adopted by the Restatement of the Conflict of Laws. It accords 
with ancient concepts of freedom of contract and reflects an apprecia- 
tion of the expanding horizons of American contractors who seek busi- 
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ness in all parts of the world. Not surprisingly foreign businessmen 
prefer, as do we, to have disputes resolved in their own courts, but if 
that choice is not available, then a neutral forum with expertise in the 
subject matter. Plainly the courts of Enzland meet the standards of 
neutrality and long experience in admiralty litigation. The choice of 
that forum was made in an arms-length negotiation by experienced and 
sophisticated businessmen and absent some compelling and counter- 
vailing reason it should be honored by the parties and enforced by the 
courts, 


tt & * ked Q 


We note, however, that there is nothing in the record presently before 
us that would support a refusal to enforce the forum clause. The Court 
of Appeals suggested that enforcement would be contrary to the public 
policy of the forum under Bisso v. Inland Waterways Corp., 349 U.S. 
85 (1955), because of the prospect that the English courts would en- 
force the clauses of the towage contract purporting to exculpate Unter- 
weser from liability for damages to the Chaparral. A contractual 
choice of forum clause should be held unenforceable if enforcement 
would contravene a strong public policy of the forum in which suit is 
brought, whether declared by statute or by judicial decision. See, e.g., 
Boyd v. Grand Trunk W. R. R., 338 U.S. 263 (1949). It is clear, how- 
eyer, that whatever the proper reach of the policy expressed in Bisso, 
it does not reach this case. Bisso rested on considerations with respect 
to the towage business strictly in American waters, and those considera- 
tions are not controlling in an international commercial agreement. 
(40 U.S.L.W. 4674-4676. ) 


Mr. Justice Douglas, dissenting, said, in part: 


The Limitation Court is a court of equity and traditionally an equity 
court may enjoin litigation in another court where equitable considera- 
tions indicate that the other litigation might prejudice the proceedings 
in the Limitation Court. Petitioner’s petition for limitation subjects it 
to the full equitable powers of the Limitation Court. 

Respondent is a citizen of this country. Moreover, if he were re- 
mitted to the English court, his substantive rights would be adversely 
affected. Exculpatory provisions in the towage control provide (1) 
that petitioner, the masters and the crews “are not responsible for de- 
faults and/or errors in the navigation of the two” and (2) that “damages 
suffered by the towed object are in any case for account of its owners.” 

Under our decision in Dixilyn Drilling Corp. v. Crescent Towing & 
Salvage Co., 372 U.S. 697, 698, “a contract which exempts the tower 
from liability for its own negligence” is not enforceable, though there 
is evidence in the present record that it is enforceable in England. That 
ee ‘first announced in Bisso v. Inland Waterways Corp., 349 
US: 85. jg 


Moreover, the casualty occurred close to the District Court, a number 
of potential witnesses, including respondent’s crewmen, reside in that 
area, and the inspection and repair work was done there. The testi- 
mony of the towers crewmen, residing in Germany, is already available 
by way of dispositions taken in the proceedings. 

All in all, the District Court judge exercised his discretion wisely in 
enjoining petitioner from pursuing the litigation in England. (40 
U.S.L.W. 4678-4679. ) 
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Jurisdiction—civil war—Dominican Republic—government liability for 
destruction of private property in military action 


AMERICAN MANUFACTURERS MUTUAL INSURANCE Company V. UNITED 
Srates. 453 F.2d 1380. 


U.S. Court of Claims, Jan. 21, 1972. 


Plaintiff issued a war risk insurance policy on the S.S, Santo Domingo 
owned by Flota Mercante Dominicana, C. por A. The ship was destroyed 
in cross-fire between the United States Army and Dominican rebels while 
it was in the port of Santo Domingo during an uprising in the Dominican 
Republic in 1965. The owners recovered $800,000 on the insurance policy. 
(Flota Mercante Dominicana, C. por A. v. Am. Mfrs. Mut. Ins. Co., 272 
F.Supp. 540 (S.D.N.Y. 1967); 312 F.Supp. 58 (S.D.N.Y. 1970); cited by 
court), The present action is a suit by plaintif as subrogee of the owners, 
in which plaintiff argued that the destruction of the ship constituted a taking 
of private property for public use without just compensation. Defendant 
moved to dismiss on the grounds that the complaint sounded in tort and 
was barred by the statute of limitations. The Court of Claims dismissed the 
complaint. 

Judge Skelton pointed out that there had been no taking of the ship for 
public use. Rather “. .. the vessel was destroyed ... by actual and necessary 
military operations in attacking and defending against enemy forces.” (453 
F.2d 1380, 1381.) The court added: 


Furthermore, the government is not liable, in the absence of legisla- 
tion, for the injury to and destruction of the ship when it acted to 
defend itself and its citizens from the destructive actions of a rioting 
mob. ( Ibid.) 

In the opinion of the court, this was a tort action which was barred, how- 
ever, from transfer to a district court by the running of the two-year statutes 
of limitations of the Tort Claims Act and the Suits in Admiralty Act. (28 
U.S.C, §2401, 46 U.S.C, §745; cited by court.) 


Extradition—whether principle of specialty applies to extradition by 
comity 


FIOCCONI AND KELLA ©. ATTORNEY GENERAL OF THE Untrep STATES. 
339 F.Supp. 1242. 


U.S, District Court, $.D.N.Y., March 16, 1972. 


Petitioners, both French nationals, were extradited in October 1971 from 
Italy to the United States on charges of importing heroin into the United 
States between September 1968 and April 1969 in violation of 21 U.S.C. §174. 
The charges were based upon an indictment which was returned by a Federal 
grand jury to the District Court of Massachusetts. Extradition was granted 
upon the basis of Italian law, as the Extradition Convention with Italy of 
1886 (15 Stat. 629) and supplementary conventions thereto did not include 
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narcotics offenses. Petitioners complained that after they had been brought 
before the District Court and had been released on bail of $250,000 each, 
they were subpoenaed to appear before a Federal grand jury sitting in the 
Southern District of New York and that upon responding, they were then 
arrested in New York on warrants issued under an indictment returned by 
that grand jury, which charzed them with further violations of 21 U.S.C. 
§§173-174 in May 1970. They were remanded to custody after they were 
unable to post bail of $100,000 each on these charges. Petitioners then 
sought habeas corpus on the grounds that the Southern District indictment 
charged them with an offense which had been committed prior to their 
extradition and differed from the one for which they had been extradited, 
thus violating the principle of specialty. 

On January 4, 1972, the Southern District grand jury returned a super- 
seding indictment charging petitioners and twenty-one other defendants 
with conspiracy to violate the narcotics laws and with substantive offenses 
in violation of 21 U.S.C. §§173 and 174 committed prior to May 1, 1971, and 
in violation of 21 U.S.C. §§812, 841(a)(1), 841(b)(1)(A), 951(a)(1), and 
952 committed after that date. (Cited by court.) Consequently, these 
charges comprehended offenses allegedly committed after the offense for 
which petitioners were extradited but prior to their extradition as well as 
the conspiracy charge which allegedly continued past their extradition and 
up to January 4, 1972. The District Court denied the petition. 

Petitioners relied particularly upon the Supreme Court’s holding in United 
States v. Rauscher (119 U.S. 407 (1886), cited by court) that a person can 
only be tried for the offense for which he was extradited, even where the 
treaty did not so provide in terms. They argued that this principle applied 
whether extradition had been granted by treaty or, as in their case, by 
comity. Judge Weinfeld said: 


However, Rauscher is a recognized exception to the general rules of 
criminal jurisdiction because the defendant there was extradited under 
a treaty which foreclosed jurisdiction to try him for offenses other than 
the one for which he was extradited. His immunity from prosecution 
under other charges derived from the treaty. Without such a treaty or 
law, in the words of Ker v. Ilinois, [119 U.S. 436 (1886), cited by 
court] decided the same day as Rauscher, the defendant is “clothed 
with no rights which a proceeding under the treaty could have given 
him.” [Ibid., 443] Absent a treaty or law which limits jurisdiction, a 
court may try a defendant for any crime for which he has been properly 
indicted. And the means by which a defendant is brought before the 
court are immaterial [citing Frisbie v. Collins, 342 U.S. 519 (1952) 
inter alia] whether he was kidnapped by American agents in flagrant 
violation of another state’s sovereignty, [citing Ker v. Illinois inter alia], 
or handed over by foreign agents who had not complied with 
the extradition treaty [citing United States v. Sobell, 142 F.Supp. 515 
(S.D.N.Y. 1956), afd. 244 F.2d 520 (2d Cir.), cert. denied 355 U.S. 


1“§§173 and 174 were repealed, effective May 1, 1971, by §1101 (a)(2) of the 
Comprehensive Drug Abuse Preveation and Control Act of 1970, Pub.L. No. 91-513, 
84 Stat. 1291, but prosecutions for violations which occurred before that date were not 
affected. Pub.L. No. 91-513, §1103(a), 84 Stat. 1294.” Footnote by court. Other 
footnotes renumbered or omitted per se. . 
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873 (1957) inter alia). Violations of international law and acts alleg- 
edly constituting breaches of good faith where comity is involved are 
matters to be resolved by the political and executive branches of the 
respective governments. Courts are without power to remedy breaches 
of commitments among nations which are not the subject of treaty ob- 
ligations. In the instant case, with no treaty or law to rely on, any 
claim that prosecution of petitioners upon charges other than the one 
specifically referred to in the extradition warrant is in violation of its 
terms or is a breach of good faith owing from our government to the 
Italian government is a matter within the competence of the executive 
branches of both governments. It is not for the courts to interfere in 
such matters [citing Terlinden v. Ames, 184 U.S. 270 (1902)]. (339 
F.Supp. 1242, 1246-1247, ) 


Petitioners further contended that United States v. Paroutian (299 F.2d 
486 (2d Cir. 1962) ) supported their thecry. In that case the accused, who 
had been extradited from Lebanon pursuant to a request based upon an 
indictment returned in the Southern District of New York charging him 
with conspiracy to violate the narcotics laws, was tried in the Eastern 
District of New York on an indictment which incorporated the Southern 
District indictment together with two substantive counts of receipt and con- 
cealment of heroin. Judge Weinfeld tock the view that Paroutian was not 
pertinent. He said: 


Petitioners here erroneously state that Paroutian was extradited from 
Lebanon according to comity rather than under a treaty. Analysis of 
the record on appeal indicates otherwise—extradition was requested 
and effected under the extradition treaty between the United States 
and France, which both the United States and Lebanon agreed was 
binding upon them since Lebanon was a former French mandate. 
Accordingly, the defendant, relying upon Rauscher, argued that his 
rights must be determined under that treaty, and having been extra- 
dited to face the Southern District indictment, he could not be tried for 
the different offenses set forth in the subsequently returned Eastern 
District indictment. In short, Paroutian centered about extradition 
under a treaty rather than under comity, and the issue posed to the 
Court of Appeals was whether the Lebanese would have considered 
Paroutian’s prosecution upon the Eastern District charge different from 
trial upon the Southern District charge for which he had been ex- 
tradited. The narrow holding of the court was that the Lebanese 
would not have so considered it since the defendant had been extradited 
to stand trial for trafficking in narcotics. The Court of Appeals was 
not called upon to consider whether the rights of a defendant extradited 
under comity were the same as those of one extradited under treaty, 
since both sides presented the case under the treaty and the Rauscher 
principle. It is true that the majority, in discussing Rauscher, stated it 
was based on “comity,” but it is clear, in the light of the factual pattern, 
the term was used in a generic sense and not as a term of art. (339 
F.Supp. 1242, 1247-1248. )® 


2 “Appendix for Appellant at lla, 13a; Appendix for Appellee at Ia.” Footnote by 
court, 

8 The Paroutian Case is discussed in 6 Whiteman, Digest of International Law at 
1101, and it is stated there that “[e]xtraditicn was granted [by Lebanon] as an act 
of comity.” With regard to the change in charges after Paroutian had been surrendered 
to the United States and his objection to trial thereon, Whiteman continues: “Later at 
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The court concluded that even if petitioners had been extradited pursuant 
to the Treaty with Italy, no objection could be raised on the ground of 
specialty because that treaty only barred trial of a fugitive for an offense 
committed before that for which he was extradited, whereas the Southern 
District indictment was addressed to offenses which had been committed 
by petitioners after those for which their extradition had been granted. 


Aircraft hijacking—Warsaw Convention, 1929—Monireal (IATA) 
Agreement, 1966—carrier’s absolute liability for personal injuries 
arising from detention on board hijacked aircraft 


HERMAN v. TRANS Worip Annes, Inc. 330 N.Y.S.2d 829. 


Supreme Court, Special Term, King’s County, N.Y., Part I, February 
29, 1972. 


An action for damages was brought on behalf of plaintiff, a minor, for 
personal injuries consisting of mental anguish and distress arising out of 
her detention on board defendant's aircraft for seven days in the Jordanian 
desert to which the aircraft had been hijacked in September 1970 by mem- 
bers of the Popular Front for the Liberation of Palestine. The aircraft had 
been en route from Frankfurt to New York at the time of the incident. 
Defendant conceded its absolute liability for personal injury under the 
terms of the Montreal (IATA) modification of the provisions for carrier’s 
liability in the 1929 Warsaw Convention (49 Stat. 3000) which had the 
following “scope and effects”: 


(f) In the case where a ei e was killed or injured by the wilful 
act of a third party then, under the IATA Agreement, the carrier shall 
be absolutely liable with regard to all claims for death or injury of 
passengers except a claim brought by the wrongdoer. 

sm & Q 9 bai 


(h) In the case of an accident resulting from an act of God... . where 
it was impossible for the carrier to avoid the damage, ... he would be 


the trial Paroutian raised the objection that he was being tried for an offense other than 
that for which he was surrendered and that this was contrary to article 7 of the United 
States-French Extradition Convention of 1901 [actually 1909] (previously applicable 
to Lebanon) under which he claimed he was surrendered. In response to inquiry from 
the Department of State, the American Embassy at Beirut reported that the Lebanese 
Attorney General stated that the decision to surrender Paroutian was made after study 
of the documents supplied by the United States which satisfied Lebanon that there 
was sufficient cause that Paroutian be tried and that extradition was granted on the 
basis of the Lebanese code on the principle of comity without reference to any extradi- 
tion convention and without specifying conspiracy. The objection of Paroutian was 
subsequently overruled.” {TIbid.) 

It may be added that the 1924 Convention between the United States and France 
Relative to Rights in Syria and The Lebanon (43 Staż. 1821) provided in Article 7 as 
follows: “Pending the conclusion of special extradition agreements, the extradition treaties 
at present in force between foreign Powers and the Mandatory shall apply within the 
territory of Syria and the Lebanon.” Even if the extradition treaties between France 
and the United States bound the independent state of Lebanon by succession, there would 
apparently have been no basis for extradition for the offense of traffic in narcotics, con- 
spiracy to engage in such an offense, or variations on such an offense, as narcotics offenses 
were not listed in the 1909 Convention (37 Stat. 1526). (Ed. note) 


q 
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liable according to the IATA Agreement (note I) . . . including, it 
seems, where a passenger died from natural causes it being merely a 
coincidence that he happened to be on board the aircraft at that time. 
(330 N.Y.S.2d 829, 831; quoted by court; emphasis by court.) 


Defendant argued, however, that plaintifs alleged injuries did not consti- 
tute “any other bodily injury” within the meaning of Article 17 of the 
Convention which provided: 


The carrier shall be liable for damage sustained in the event of the 

death or wounding of a passenger, or any other bodily injury suffered 

by a passenger, if the accident which caused the damage so sustained 

took place on board the aircraft or in the course of any of the operations 

x pry eis or disembarking. (Ibid., 832; quoted by court; emphasis 
y court. 


Defendant also argued that its liability was not engaged where the alleged 
injuries had occurred after the termination of the flight while the aircraft 
was on the ground under the control of the hijackers. Plaintiff moved for 
summary judgment on the issue of liability and an order for trial on the 
issue of damages. The court granted plaintiffs motion. 

Judge Rubin took the view that defendant’s reading of Article 17 was too 
narrow. In his opinion the words “or any other bodily injury” did not 
modify the preceding words “death or wounding” nor the headnote, “Per- 
sonal injuries, etc.” Referring to the official French text of the Convention, 
he pointed out that “blessure” may be translated as “wounding,” “hurt,” or 
“injury;” similarly, “lesion” may be translated as “damage,” “prejudice,” 
“wrong,” or “hurt.” (Ibid., 832.) The court found no merit in defendant's 
argument that plaintiff's alleged injuries had been sustained after the termi- 
nation of the flight. Judge Rubin said: 


In the court’s opinion the defendant has no defense to the liability 
imposed upon it under the Warsaw Convention, as modified by the 
Montreal Agreement, to the extent of plaintiffs “provable damages,” for 
injuries resulting from the international tort committed upon the person 
of the plaintiff when, while a passenger in flight on board defendant's 
airplane, she was held in close confinement by armed hijackers both 
while the plane was in flight and thereafter while the plane was 
grounded until she was released seven days later after the hijackers had 
destroyed the airplane. (Ibid., 833.) 


Sovereign immunity—effect of Department of State letter—absence of 
diplomatic relations between United States and Algeria 


PREMIER STEAMSHIP Corp. v. EMBASSY oF ÅLGERIA. 336 F.Supp. 507. 
U.S. District Court, §.D.N.Y., Oct. 20, 1971. 


Petitioner, a Liberian corporation with an office in New York City and 
owner of the S.S. Ariston, sought a court order appointing an arbitrator and 
directing immediate arbitration in New York as provided in a charterparty 
entered into by petitioner and respondent, the Algerian Embassy at Wash- 
ington. Petitioner complained that respondent had not replied to any of 
the requests for compliance with the arbitration clause which it had sent 
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to respondent commencing in December 1970. In a letter of August 11, 
1971, the Department of State noted with reference to the status of re- 
spondent: l 


Algeria severed diplomatic relations with the United States, and closed 
its Embassy here on June 6, 1967. ... In addition to the difficulties 
arising from Algeria’s not having an Embassy here, you must also re- 
alize that an Embassy and its diplomatic agents are entitled to immu- 
nity from United States jurisdiction. Thus, even if the Embassy were 
open, a court order could not compel it to go to arbitration. (336 
F.Supp. 507, 509; quoted by court. Footnotes by court omitted. ) 


Petitioner pointed out that a timely notice of hearing was sent to the 
Algerian Embassy by registered mail and was delivered to the Embassy of 
the Republic of Guinea, Algerian Interests Section, as the return receipt 
indicated. The District Court granted the petition. 

Judge Palmieri observed that the unexplained silence of respondent in 
this action presented an issue of first impression in that the court was asked 
to act upon an ex parte motion by petitioner; consequently, the court was 
at some disadvantage in attempting to comply with Section 4 of the United 
States Arbitration Act which provides: | 


The court shall hear the parties, and upon being satisfied that the 
making of the agreement for arbitration or the failure to comply there- 
with is not in issue, the court shall make an order directing the parties 
to proceed to arbitration.... (Ibid., quoted by court.) 


In the circumstances, however, and given the details of the petition, the 
court held that respondent was in default without prejudice (Rule 55, 
Fed.R.Civ.P., cited by court) and that the petitioner should be granted the 
relief sought. In the opinion of Judge Palmieri, the Department of State’s 
letter was “not deemed to be a binding ‘suggestion’” (336 F.Supp. 507, 
509). The court recognized the principle of diplomatic immunity; however, 
in the situation here, the rescondent was allegedly engaged in commercial 
activity. The court observed: 


The State Department has itself affirmed the distinction between the 
recognition of sovereign immunity for a foreign government's acts of 
state (jure imperii) and the denial of such immunity to a foreign 
government's private or commercial acts (jure gestionis). 26 Dept. of 
State Bull. 984 (1952). (Ibid., 510.) 
The court also noted that service by registered mail was appropriate in 
the circumstances. 


Jurisdiction—civilian employee of United States Navy—Vietnam— 
court-martial—wwhether declared war in Vietnam 

Ross v. Unrrep States. 456 F.2d 768. 

U.S. Court of Claims, March 17, 1972. 


Plaintiff, administratrix of a civilian employee of the United States Navy, 
sued to recover a $5,000 fine which had been imposed upon decedent by 
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a general court-martial held in Danang, Viemmam, in May 1968. Decedent, 
a civil engineer, was charged with purchasing United States postal money 
orders in amounts exceeding his monthly salary and with importing dia- 
monds into Vietnam for unauthorized resale. At the court-martial, counsel 
for the accused moved to dismiss the charges on the ground that this tri- 
bunal could exercise jurisdiction over a civilian only in time of war (Art. 
2(10), Uniform Code of Military Justice, 10 U.S.C. §802; cited by court. 
Footnotes by court omitted.), and that no war had been declared by Con- 
gress against Vietnam. The court-martial denied this motion. Decedent 
pleaded guilty to the charges and was fined $10,000 and sentenced to two 
years’ imprisonment. The fine was later reduced to $5,000, and the prison 
sentence was suspended, Decedent paid the fine. He unsuccessfully 
appealed to the Navy Board of Review on the issue of jurisdiction. He did 
not pursue this issue in the United States Court of Military Appeals, and 
such action was barred by passage of time. Contending that the court- 
martial lacked jurisdiction over decedent in the absence of a declaration of 
war, plaintiff moved for summary judgment. Defendant filed a cross-motion. 
The Court of Claims found for plaintiff. 
Judge Kashiwa said: 


We hold, following Averette [United States v. Averetie, 19 U.S.C.M.A. 
363, 41 C.M.R. 363 (1970), cited by court], that the phrase “in time 
of war” in Article 2(10) refers to a state of war formally declared by 
Congress despite the fact that the conflict in Vietnam is a war in the 
popular sense of the word. Therefore, shart of a declared war, a court- 
martial has no jurisdiction over a civilian who is “serving with or 
accompanying an armed force in the field.” (456 F.2d 768, 771) 


The court concluded: 


[W]e think that civilian courts should normally follow, without the 
usual independent examination, a Court of Military Appeals ruling on 
an issue of jurisdiction under military law which favors the court-martial 
defendant. (Ibid., 772.) 


War—Executive power to wage war—use of Foreign Assistance Act 
funds for military purposes in Southeast Asia—politcal question 


SARNOFF V. CONNALLY. 457 F.2d 809. 
U.S, Court of Appeals, 9th Cir., March 27, 1972. 


Plaintiffs sought a judgment declaring that the military assistance and 
foreign aid provisions of the Foreign Assistance Act of 1961 as amended 
(22 U.S.C. §§2318, 2360, 2364; cited by court) constituted “... an invalid 
delegation to the Executive of power to wage war without a congressional 
declaration of war” (457 F.2d 809) in that these funds were being used to 
conduct military activities in Southeast Asia. The District Court dismissed 
the complaint. The Court of Appeals affirmed. 

In a per curiam opinion, the Court of Appeals said: 


The conduct of foreign affairs is within the exclusive province of 
Congress and the Executive. Whether a plaintiff challenges the selec- 
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tive service system or the foreign aid and appropriations aspects of 
congressional cooperation in the present conflict, he presents a political 
question which we decline to adjudicate, (Ibid., 809-810.) 


Jurisdiction—offense on board United States vessel in foreign port— 
concurrent jurisdiction of territorial state and flag state—effect of 
letters rogatory 


Unrrep States v. Reacan. 453 F.2d 165. 
U.S. Court of Appeals, 6th Cir., Dec. 9, 1971. 


Defendant was convicted in a jury trial of voluntary manslaughter com- 
mitted within the special maritime jurisdiction of the United States. (18 
U.S.C, §1112.) The “special maritime jurisdiction” was defined as follows: 


The high seas, any other waters within the admiralty and maritime 
jurisdiction of the United States and out of the jurisdiction of any 
particular State, and any vessel belonging in whole or in part to the 
United States or any citizen thereof, or to any corporation created by 
or under the laws of the United States, or of any State, Territory, Dis- 
trict, or possession thereof, when such vessel is within the admiralty and 
maritime jurisdiction of the United States and out of the jurisdiction 
of any particular State. (18 U.S.C. §7(1), 453 F.2d 165, 166; quoted 
by court. Footnotes by court omitted. ) . 


Defendant was charged with killing a fellow seaman on board the S.S. 
Thunderbird, a vessel of United States registry, in the port of Bremerhaven, 
Germany, on December 16, 1966. German authorities took defendant into 
custody and, on the following day after the departure of the vessel, he was 
judicially committed to a state mental institution in Bremen. He remained 
there until the vessel returned in April 1967, at which time the appropriate 
German court finding no probable cause for arrest denied the Prosecutor’s 
application for a warrant of arrest on the murder charge, Defendant re- 
turned to the United States by air. On landing, he was warned by agents 
of the Coast Guard and the Federal Bureau of Investigation to go to his 
home in Cleveland and not to ship out again. Agents of the Coast Guard 
in Bremen, acting for the F.B.I., then sought the release of the records 
in defendant’s case. The German authorities responded that they could 
not comply with this request unless the accused consented, which he refused 
to do. On November 3, 1967, the District Court for the Northern District 
of Ohio issued a request, in the form of a letter rogatory, to the German 
court for the records, which were received by the District Court in due 
course, Reagan was then tried and convicted. On appeal the conviction 
was affirmed. 

Reagan appealed his conviction on a number of grounds. However, 
the Court of Appeals considered only two: (1) whether the trial court had 
subject matter jursidiction following the proceeding before the German 
court, and (2) whether the trial court exceeded its jurisdiction in issuing a 
letter rogatory when there was no case or controversy before it. With 
regard to the first question, the Court of Appeals observed that the prin- 
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ciples of jurisdiction in this type of situation had been dealt with by the 
Supreme Court in Wildenhus’ Case (120 U.S. 1 (1887)) and in United 
States v. Flores (289 U.S. 137 (1933), both cited by court). There was 
no doubt that the United States had the general authority to define and 
punish offenses committed on board vessels of its registry on the high 
seas or in foreign ports, which authority could be circumscribed by treaty. 
As there was apparently no treaty provision applving to the instant case, 
it was necessary to determine whether the proceeding before the German 
court constituted an assertion of jurisdiction over the matter which ousted 
the flag state’s jurisdiction. Circuit Judge Miller said: 


We do not believe that this preliminary proceeding constituted an 
“assertion of jurisdiction” by the local sovereign which would operate to 
oust the jurisdiction of the flag sovereign. It would appear that for 
whatever its reasons, the German court declined to “assert jurisdiction” 
within the meaning of Flores, supra. The fd paar ga of the doctrine 
of “concurrent jurisdiction” is based on principles of comity. Assertion 
by the court below of its own jurisdiction in no way infringed upon the 
jurisdiction of the German court. The appropriate German suthonties 
carefully scrutinized the matter and no formal charges were ever 
brought. There was no determination of Reagan’s guilt or innocence. 
A different case would be presented if Reagan had been brought to 
trial in Germany or perhaps even if he had been indicted in Germany. 
We hold that the district court did have proper subject matter jurisdic- 
tion. (453 F.2d 165, 171.) 


As for the second question, the court said: 


Absent substantial and controlling authority, we are unwilling to hold 
here that a court may only issue a letter rogatory after an indictment is 
returned in a criminal case. We are not persuaded that the issuance 
of such an ex parte instrument is incompatible with the fair operation 
of our system of justice. (Tbid., 173.) 


Circuit Judge Miller pointed out that ample evidence of the offense charged 


was adduced at the trial, so that the verdict could not be said to rest upon 
the German records. 


Unrrep Kincrom CASE 


Diplomatic premises—whether United Arab Republic consulate general 
had extraterritorial status for purpose of recognition of talaq divorce 
—Vienna Convention on Consular Relations, 1963—-Vienna Conven- 
tion on Diplomatic Relations, 1955 


Rapwan v. Rapwan. The Times (London), May 12, 1972, p. 16, col. 1. 
Probate, Divorce, and Admiralty Division, May 11, 1972. 


In a case of first impression, the court was faced with the question of 
whether the United Arab Republic Consulate General at London constituted 
a part of “a country outside the British Isles,” for the purpose of recognizing 
a divorce obtained therein, under the terms of Section 2(a) of the Recogni- 
tion of Divorces and Legal Separations Act, 1971, which provided: 
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Sections 3 to 5 of this Act shall have effect . . . as respects the recog- 
nition in Great Britain of the validity of overseas divorces and legal 
separations, that is to say, divorces and legal separations which—(a) 
have been obtained by means of judicial or other proceedings in any 
country outside the British Isles; . . . (19 & 20 Eliz. 2, c. 53, 936, 937.) 


The parties had been married in the United Arab Republic Consulate at 
Paris in 1951, the husband being a national of the United Arab Republic 
and a Muslim. In April 1970, the husband allegedly divorced his wife by 
pronouncing “talag? three times in the United Arab Republic Consulate 
General at London. At all material times he was domiciled in the United 
Kingdom. The question of the validity of this procedure in English law 
arose when the wife filed for divorce. The court held that a consulate 
general in the United Kingdom did not constitute foreign territory for the 
purpose of recognizing a divorce under Section 2(a) of the Act. 

Mr. Justice Cumming-Bruce examined various theories of the status of 
foreign diplomatic premises. 


His Lordship thought that there was a consensus that there was no 
valid foundation for the alleged rule that diplomatic premises were to 
be regarded as outside the territory of the receiving state. He would 
adopt the observation of Fawcett in The Law of Nations (p. 65): “The 
premises of a mission are inviolable and the local authorities may enter 
them only with the consent of the head of the mission. But this does 
not make the premises foreign territory or take them out of the reach 
of the local law for many purposes.” 

In all the decided cases from overseas the courts had rejected the 
argument that diplomatic premises were not part of the territory of the 
receiving state. Though international conventions did not have the 
force of law unless embodied in municipal legislation they were a 
valuable guide to the rules of international law which this country as 
a signatory respected. It was significant that neither Article 31 of the 
Vienna Convention on Consular Relations, 1963, nor Article 22 of the 
Vienna Convention on Diplomatic Relations, 1965, stated that the 
premises of a mission were part of the sending state and if that had 
been the view of contracting parties it would no doubt have been 
formulated. (The Times (London), May 12, 1972, p. 16, col. 4.) 


BOOK REVIEWS AND NOTES 
Leo Gross 


Book Review Editor 


The Effectiveness of International Decisions. Papers of a Conference of 
the American Society of International Law and the Proceedings of the 
Conference. Edited by Stephen M. Schwebel. Leiden: A. W. Sijthoff; 
Dobbs Ferry, N.Y.: Oceana Publications, 1971. pp. 538. Index. $19.50. 

Foreign Development Lending—Legal Aspects. The Papers and Proceed- 
ings of a Conference of Legal Advisors of National and International 
Development Lending and Assistance Agencies Sponsored by the Ameri- 
can Society of International Law. Edited by Seymour J. Rubin. Leiden: 
A. W. Sijthoff; Dobbs Ferry, N.Y.: Oceana Publications, 1971. pp. 352. 
Index. $18.20. 


The volumes under review. collect the papers and proceedings of two 
gatherings of legal advisors to international organizations and to develop- 
ment lending agencies, held in 1967 and 1968. Like other collections of 
this kind, their contents are uneven in importance and quality, the papers 
ranging from elaborate studies to outlines and notes of half a dozen pages, 
and the discussions moving from the trivial to the insightful, if not profound. 
Such publications are not intended to provide an exhaustive treatment of a 
topic, but rather to offer to the reader some benefits from the experience 
of the conference participants, in this case the persons in charge of legal 
decision-making in the agencies involved. It follows that the transcript 
of the discussions, about 160 pages long in each volume, is of particular 
importance and interest, crammed full of details and anecdotes, general 
impressions, and indications of the agencies’ informal methods and devices. 

Editing and production is all-important in books of this sort. The tran- 
scripts have been successfully edited to retain their conversational tone 
_ without sacrifice of clarity, On a more technical level some criticism is 
due. Most readers will use these books largely as reference tools and they 
should not be made to read, or reread, the entire book to discover whether 
or where a particular issue is raised. The tables of contents must be com- 
prehensive and they must include not only the papers’ titles but, at the very 
least, the chapter headings in the proceedings. This was done in the 
volume edited by Mr. Rubin but not in that by Professor Schwebel. Within 
the proceedings, subheadings indicating particular topics under discussion 
have been provided by both editors but neither has seen fit to reproduce 
them in the Table of Contents. An exhaustive index, with references to 
concepts, rules, countries, names, and incidents as well as institutions, is 
clearly indispensable. The Effectiveness volume does, in the main, have 
a good index—from which, however, the names of the conference par- 
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ticipants are unaccountably omitted. These in turn are found in the Lend- 
ing volume’s index along with the agencies involved—but with little more. 
Inadequacy of the index significantly diminishes the latter book’s con- 
venience. 

The principal advantage of the Development Lending volume is that it 
possesses unity of subject matter as well as some uniformity in the structure 
and content of the papers. “Instant comparisons” on particular issues are 
easier and more rewarding. On the law applicable to development lending 
transactions, for instance, one finds a remarkable diversity in practice, con- 
vincingly documented by the descriptions of solutions adopted by each 
agency. Some international orgarizations, with the World Bank in the 
lead, insist on the applicability of public international law to their agree- 
ments. Most national aid agencies, on the other hand, and, to a degree, 
some international ones are willing to accept determination of the applicable 
law through normal conflict of laws rules. An exception from both trends 
is found in a remarkable essay by the then legal adviser of the Kuwait 
Fund for Arab Economic Development, Professor Shibata, who notes that 
the Fund’s loans are under a law consisting of the general principles of 
law common to the legal systems of the borrower and Kuwait. More 
generally, the practical significance of the whole problem and of the choice 
of a solution is open to question. Perhaps diversity of solutions reflects 
the problem’s small actual importarce. 

Discussion in this volume is dominated by the problem of the proper 
limits of the lenders involvement in the borrowers domestic decision- 
making processes. Time and again, in differing contexts, the participants 
come back to this fundamental question. Variations among the lending 
agencies, not so much in policies as in style and perception of problems, 
become apparent. They range from the realistic French position, stressing 
the importance of actual control over its borrowers exercised by the Caisse 
Centrale (as shareholder, main or sole lender, or provider of technical assist- 
ance), to the “progressive” efforts of the Swedish aid agency to structure 
the aid relationship so as to increase the options open to the borrower, while 
irying at the same time not to let its loans and assistance be wasted, to 
the relatively legalistic approach of other agencies. Conversation is rela- 
tively frank—surprisingly so, considering the pəsitions of the participants— 
although nothing secret, confidential, or even startling or unknown comes 
out; the participants are frank, not irresponsible. 

A general impression comes through of remarkable similarity in the 
problems confronting development lending agencies, national as well as 
international, and in the methods they adopt to deal with them. This fact 
becomes particularly striking in the case of two agencies, the World Bank 
and the Inter-American Development Bank, which are discussed in both 
volumes under review. The duplication, far from being undesirable, proves 
quite illuminating. The two institutions are studied in and against two 
discrete contexts, that of their sister international organizations and that 
of other development Jending agencies. One thus discovers, perhaps not 
surprisingly, that the World Bank has, in its approach and methods, much 
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more in common with the other aid agencies, including national and regional 
ones, than with other United Nations specialized agencies. Departures 
from common patterns, among lending agencies, are relatively minor, al- 
though sometimes the intentions behind them may be significant (compare 
the already mentioned Swedish attempts to reach a more egalitarian type 
of relationship with the aid recipients). 

The Effectiveness volume is broader, less homogeneous, more theoretical. 
It starts with a few general essays and short papers, among which should 
be noted Oscar Schachter’s path-breaking “theory of international obliga- 
tion” and Rosalyn Higgins’ succinct and perceptive discussion of the “vari- 
ables” relevant to compliance with UN decisions. Studies of the methods, 
techniques and choices for the structuring and implementation of inter- 
national organization decisions are undertaken, by Joseph Gold (IMF), 
Lester Nurick (World Bank), Gerald FitzGerald (ICAO), Jean Pierre 
Dobbert (FAO), Nicolas Valticos (ILO), and Michel Gaudet (European 
Communities). Shorter notes deal summarily with WHO, IAEA, UPU, 
GATT, and other organizations. In view of the diversity of the institutions 
considered, discussions here proceed along two parallel paths: one topical 
(kinds of decisions, methods,. techniques, problems, etc.) and one institu- 
tional (political, financial, technical institutions). Comparisons are less 
easy and generalizations more qualified. Moreover, the theoretical orienta- 
tion of the participants and their conception of the scope of legal concern 
differ markedly and this affects the quality of the discussion—not always 
adversely. 

In their particular fashion, these volumes contribute significantly to our 
perception and understanding of the manner in which international institu- 
tions function. The American Society of International Law and the books’ 
editors deserve our gratitude. 

A. A. Farouros 


Long-Term International Monetary Reform. A Proposal for an Improved 
International Adjustment Process. By the Panel on International Mone- 
tary Policy of the American Society of International Law. Washington 
D.C. February 1972. pp. vi, 41. $1.00. 


The particular proposals for monetary reform put forward by the authors 
of this brochure are not, in my view, entirely workable. But they will pro- 
mote and provoke well-informed discussion of issues that are at once of 
high importance and high urgency. And, as the authors themselves empha- 
size, that is their purpose. 

The study provides what I believe to be the best available brief descrip- 
tion of the system of inter-governmental monetary consultation and co- 
operation that emerged during the 1960s. (I happened to be one of the 
Canadian officials chiefly involved.) The central strength, as well as some 
inherent weaknesses, of the International Monetary Fund are well set forth; 
and so are the activities, which are far less widely known, of the “Group of 


880 THE AMERICAN JOURNAL OF INTERNATIONAL LAW [ Vol. 66 


Ten” and of “Working Party 3” of the Organization for Economic Coopera- 
tion and Development in Paris. 

These activities were good enough in their way, say the authors, and 
they were an almost miraculous improvement over the pre-war internecine 
chaos, but they lacked teeth. They go on to propose that the International 
Monetary Fund should be provided with a formidable set of dentures. 

However, the Fund was not born toothless. As a matter of fact it was 
endowed with a good deal more bite than most of the new intergovern- 
mental institutions that were in the process of gestation at the end of 
World War II. It had morey to lend to impoverished countries; from its 
loans it earned income and thus did not have to go, hat in hand, to the 
governments of the world for annual contributions, on this basis it built 
up a first class staff; and it has earned the continuing support and confidence 
of successive governments in many countries, both rich and poor. The 
authors claim that the United Nations, as a political body, was provided in 
its Charter with more “prccedures of compliance” than the Fund; they 
point to the fact that the Security Council is empowered to invoke military 
force. But that sort of force has proved to be a paper tiger while the 
Fund has exercised, in a limited field, quite effective authority. 

The authors propose that the Fund should now be empowered, by amend- 
ment of its Articles of Agreement, to request a country to behave according 
to a new and up-to-date set of international guidelines. It could, for ex- 
ample, request a country to move its exchange rate parity up or down as 
the situation seemed to require or, in a less serious situation, to take various 
measures designed to affect its internal deflationary or inflationary conditions 
(budgetary balance, central. bank policy, ezc.). If the country failed to 
comply with the request, other countries could be requested to impose 
economic and financial sanctions against it. These could consist of tariffs, 
quotas, subsidies, etc.—a formidable armory of weapons. A country’s eco- 
nomic behavior would be judged, in the first instance, by those countries 
with which its international economic relations were closest. But sanctions 
would only be sanctioned ty the organization as a whole on the basis of 
a substantial majority vote. 

These are brave new thoughts, and well worth thinking. But they raise 
questions which the authors do not answer. 

The first of these questions must be addressed to Americans: is Congress 
sufficiently frightened by recent economic events, or sufficiently endowed 
with a new spirit of internationalism, to pass legislation that would permit 
the rest of the world to invoke extensive economic sanctions against the 
United States? Or again, is the European Economic Community in a mood 
to provide such sanction-invoking power to an organization which, at Ameri- 
can insistence and against the warnings of many other countries, was set 
up in Washington D.C. under the shadow of the U.S. Treasury? Again, 
does not postwar history, political as well as economic, suggest that the 
invocation of international economic sanctions is almost always tantamount 
to an admission of failure? 
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The authors argue cogently that the world’s economic and financial affairs 
are by now so intertwined that national sovereignty can only be effective if 
it is, in part, transferred to inter-governmental authority. But effective 
sovereignty is not to be transferred merely by constitutional amendment. 
What is needed is improved consultation and improved compliance with 
the results. Compliance, in its turn, is to be built up stone by stone rather 
than imposed by ambitious pre-cast legislation. 

Of course the Articles of Agreement of the Fund must be brought up to 
date. The Fund will soon, no doubt, be given the legal right to propose 
changes in exchange-rate parities; informally it has, in fact, been doing this 
for many years past. Most urgent is the alteration of those Articles of the 
Fund Agreement which in 1944 (as seemed sensible enough at the time) 
made the U.S. dollar into the sole link between gold and all the other 
currencies of the world and, partly as a result, made it virtually impossible 
for the United States, unlike every other country, to alter its own exchange 
rate. It may also be noted that four years ago the Fund was empowered 
to create a world-reserve currency alongside gold and the U.S. dollar. 

One can have confidence that, given time, governments would be able 
to reach agreement on these and many related issues. One could wish, 
however, that this brochure imparted a greater sense of urgency to the task 
of reform. The “Smithsonian Agreement” of December 1971 did no. more, 
did not (despite President Nixon’s bold claims) purport to do more, than 
provide a make-shift, patchwork repair-job on the international monetary 
machine that had ground to a halt the previous August. But govenrments 
of the leading countries seem nowadays to be more concerned about who 
shall be allowed to sit at the monetary conference table than about the 
outcome of the conference. The fact and the form of the Fund Agreement 
of 1944 was very clearly a result of, and a reaction against, the disastrous 
breakdown of international economic relations during the 1930s. Surely 
we do not have to endure another international breakdown, and another 
world depression, in order to get that Agreement amended? 


A. F. W. PLUMPTRE 


L Introduction et lApplication des Traités Internationaux au Canada. By 
Anne-Marie Jacomy-Millette. Paris: Librairie Générale de Droit et de 
Jurisprudence, 1971. pp. viii, 357. Tables and Bibliography. 


In this comprehensive and detailed work Dr. Jacomy-Millette, having re- 
viewed the growth of Canada’s international status, examines in turn the 
roles in Canada of the executive, legislative and judicial powers with regard 
to treaties. The broad rules have long been well known: the executive has 
exclusive powers of concluding treaties, the legislature has a rather ill- 
defined power to discuss and check exercises of this executive power (as 
part of its general powers with regard to the executive? ), and the courts 
cannot directly apply treaties; the legislative power must be invoked to 
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effect the changes required. But this book provides a wealth of information, 
drawn from legislative, executive and judicial sources, which is used not 
only to put the broad propositions beyond dispute but also to indicate them 
with more precision. Thus it is now possible to make fairly accurate pre- 
dictions about the kinds of treaties—principally of peace, defense, territorial 
competence, and trade—which should be referred to the legislature as a 
political body, and the methods of consideration—tabling, debate, and/or 
resolution—which should be followed in particular cases. 

The detailed information is further of value in indicating the extent and 
depth of the penetration of international law into the domestic legal system: 
Madame Jacomy-Millette lists well over two hundred Canadian statutes 
concerned with air transport and żhe armed forces, commerce and copy- 
right, defense and discrimination, employment and economics, immigration 
and income tax, the merchant marine and mutual aid, peace and patents, 
territory and transport . . .—all of them bearing directly or indirectly on 
Canadian treaties. She also tabulatas almost as many decisions of Canadian 
courts relevant to the mattezs covered in her study. (It would have been 
useful, especially since there is na index, had these tables indicated the 
pages on which the treaties, statutes and cases were discussed.) Some of 
this rich body of case law is particularly interesting: thus, notwithstanding 
the usual rule that treaties form no part of the law, the courts have referred 
to them to discover the background to domestic legislation implementing 
them, to assist with the interpretation of such Jegislation, to prevent conflicts 
between the treaties and the legislation, to provide evidence of customary 
international law, and to determine bublic policy. 

A third value of the careful and factual description is that it adds to the 
knowledge of problems of treaty-mzking and implementation at the domes- 
tic level. While the international law of treaties has been the subject of 
much attention recently, a good deal more work needs to be done on 
domestic problems if the international law is to be fully effective (see, e.g., 
the preface to the 1938 edition of McNair, The Law of Treaties and the 
UNITAR study, Wider Acceptance of Multilateral Treaties (1969) ). 

This reviewer would have preferred at times rather more analysis, a little 
more control over the organisation of the material and a greater emphasis 
on those precedents which are thought to be of major importance. The 
detail of the interesting information tends at times to overwhelm its principal 
contours. The much shorter book by A. E. Gotlieb, then Legal Adviser to 
the Canadian Department of External Affairs, on Canadian Treaty-Making* 
(1968) provides a clearer general guide and can usefully be read as an 
introduction to the present volume. 

But notwithstanding this comment, Dr. Jacomy-Millette’s work is to be 
warmly welcomed not only as a valuable contribution but also as a spur 
to scholars in many other countries to subject their own domestic treaty- 
making processes to closer scrutiny. 

KENNETH J. Kerra 


1 Reviewed in 64 AJ.LL. 465 (1970). 


™ 
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Word Politics: Verbal Strategy Among the Superpowers. By Thomas M. 
Franck and Edward Weisband. New York: Oxford University Press, 
1971. pp. xviii, 176. Index. $5.95. 


The thesis of this brilliant little book, which should be assigned reading 
for the national security managers of the United States and their inter- 
national law advisers, is that the verbal strategy this country adapts during 
crisis situations, even assuming its being “good cover” for short-term gains, 
too often contributes to far greater long-term losses. Arguments by legal 
and other apologists which overlook the inevitability of their being recip- 
rocally invoked by other countries may help the United States win occasional 
strategic encounters, but resort to ill-conceived rhetoric carries with it 
obvious costs: “costs to our strategic credibility, costs to our world image, 
costs to the international system in which we have an extremely important 
share” (p. viii). In short, we must watch not only what we do, but also 
what we say. 

The authors, Director and Assistant Director of the Center for Inter- 
national Studies, New York University, develop their thesis by examining 
the response of the United States to several postwar crises within the inter- 
American system. They convincingly show that the verbal conceptualiza- 
tions used to justify United States and OAS action against Guatemala and 
Cuba “signaled our willingness in principle to live in a world system of 
ideologically orthodox, superpower-dominated regional blocs or “ghettos” 
(p. 53). President Johnson reinforced this willingness to tolerate a “two 
ghetto” system, under which countries within the spheres of interest of the 
two superpowers were to enjoy only limited sovereignty, with his articula- 
tion during the Dominican Republic crisis of the Johnson Doctrine: “Ameri- 
can nations cannot, must not, and will not permit the establishment of 
another Communist government in the Western Hemisphere.” United States 
officials should not have been surprised when, three years later, the 
Soviet Union sought to legitimize its invasion of Czechoslovakia by use of 
the Brezhnev Doctrine, since “the Russians were able to point out that 
in Czechoslovakia they were merely applying the very principles of conduct 
the United States had evolved in relation to Latin America” (p. 32). 

The authors do not overwork the parallel. They acknowledge that the 
action by the United States was not “the operative cause of the Soviet sup- 
pression of Czechoslovakia” (p. viii), and they rightly stress that “the 
Dominican intervention did terminate fairly quickly in what appears to 
have been democratic elections, while the Soviet squeeze of Czechoslovakia 
goes on and on” (p. 96). Nevertheless, they convincingly demonstrate that 
the verbal overkill employed by President Johnson and the Department of 
State’s Legal Adviser in 1965 worked against the long-range national interest 
of the United States by making it much easier for the Soviet Union to act 
as it did in 1968. “In other words,” they conclude, “our verbal strategy in 
the Dominican case gained us little by way of support for that particular 
operation, but helped to establish a principle which lowered the cost when 
Russia and its allies invaded Czechoslovakia” (p. 95). 
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Had the authors produced only this superb critique of past official short- 
sightedness, of resort to verbal behavior “designed only with an eye to its 
effect on an immediate crisis, forgetting that the words do not cease to 
be systemically and strategically important once the crisis is over” (p. 122), 
they would have made a major contribution. The authors, however, have 
accomplished a great deal more in their final two chapters, wherein they 
show conclusively why “[vlerbal strategy should be part of all strategic 
thinking and planning” (p. 119). Noting that “[iJt is fashionable for ‘hard- 
headed realists, a category of intellect much prized in government, to dis- 
count words and principles” (p. 117), they characterize this scorn for verbal 
conceptualization in international politics as folly. Taking President Nixon’s 
“low profile” approach to Chile as an example, they suggest that it may 
lead to the partial “deghettoization” of Latin America, which, if what they 
label “the echo phenomenon” occurs, eventually may contribute to some 
relaxation of the Soviet grip upon Eastern Europe. Words as well as deeds, 
then, will have helped modify the Johnson and Brezhney Doctrines. 

It is not possible within the confines of a short review to do justice to 
this attractive and provocative volume, an excellent example of a breed 
of book unhappily out of style these days. It is short (169 smallish pages 
of text). It is written with admirable lucidity and style. It culls the 
essentials in tracing the postwar failures of the United States in the area 
of verbal strategy, yet offers constructive suggestions for present and future 
decision-makers. It should be read not only by the national security 
managers of the United States and their international Jaw advisers, but by 
all persons with any real interest in the international legal process. No 
one could hope for a better return from an investment of three hours. 


Ricuarp B. Litzice 


International Law in Historical Perspective. By J. H. W. Verzijl. Vol. IV: 
Stateless Domain. Leiden: Sijthoff, 1971. pp. viii, 305. Index. F145. 


This fourth volume in Professor Verzijl’s massive nine-part undertaking! 
is rather lighter in weight than its predecessors; less than half as long as 
Volume ITI. The first 250 pages or so deal historically with the regime of 
the high seas and straits. An annex reproduces Prcfessor Verzijl’s long and 
scholarly analysis of the 1958 Geneva Conventions published originally by 
the Nederlands Tijdschrift voor International Recht in 1959; other annexes 
discuss the special history of high seas fisheries and piracy. The book con- 
cludes with short sections discussing aircraft hijacking, polar areas and other 
scraps of unoccupied land, mostly islands, and celestial bodies. 

With a subject matter so vast, it is not to be expected in a work of this 
kind that all facets can be covered in the manner of Gidel or Colombos. 
Nevertheless there are gems: the summary of various national claims to 


1 The first three volumes are reviewed in this Journal at 34 A.J.LL. 448 (1970) and 
65 A.J.LL. 220 (1972). The work received the annual award of the American Society 
of International Law at the Society’s 1970 meeting. 
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imperium over nearby seas; the analysis of the history and current status 
of the law of angary; the situation of the Danish Straits, are high spots. 
Other readers mav well have other favorite sections. On the other hand, 
some discussions, like the excursus on piracy, seem superficial despite being 
interesting and full of new citations. In the particular example of piracy, 
Professor Verzijl ignores the absurdity of the 1958 definition in Article 15 
of the Geneva Convention on the High Seas, which refers to “illegal acts” 
being piratical without defining the Jaw by which the legality of those acts 
is to be measured, and concentrates his ire on the failure of the Convention 
to codify the ancient rule Pirata non mutat dominium. There is no mention 
of the use of the concept of “piracy” by Europeans to help justify suppressive 
activities in Africa and Asia in the eighteenth and nineteenth centuries. 

Finally, while the list of principal collections quoted clarifies the cryptic 
footnotes criticized in the review of the first two volumes, the index is still 
woefully inadequate. There is no entry for the Hanseatic League despite 
many references in the text. Denmark, Genoa, Monaco, Pisa, Portugal, 
Russia, Spain and Venice are dignified with index listing, but the United 
Kingdom and the Netherlands are not. There is no list of treaties or cases 
cited. There is no listed bibliography, so I cannot tell whether my inability 
to find any mention of the historical works of C. H. Alexandrowicz or any 
of his Grotian Society colleagues was my oversight or Professor Verzijl’s. 
Certainly there are gaps in the extraordinarily varied and copious references 
to secondary works which do not seem the result of conscious selection.? 

But it would be mere carping to fault a book as rich as this and as useful 
by overly emphasizing the inevitable gaps, and some of the deficiencies of 
the index are alleviated by a fairly detailed table of contents. 


AurFrep P. RUBIN 


Theorie und Realität von Bündnissen. Heinrich Lammasch, Karl Renner 
und der Zweibund (1897-1914). By Stephan Verosta. Vienna: Europa 
Verlag, 1971. pp. xxviii, 660. Appendix. Name Index. 


Professor Underhill Moore is reported to have said “that the best col- 
laboration between the social sciences was in one head.”* Professor 
Verosta’s book on “The Theory and Reality of Alliances” tends to confirm 


2For example, in his summary of the Papal Bulls dividing Spanish and Portuguese 
interests in 1493, Professor Verzijl cites an article dated 1916 in lauding H. van der 
Linden as “the scholar who first unravelled the strands of old tradition to replace it by 
a new theory on the actual train of events” (p. 17). Im fact the problem had been 
publicized and the old tradition rejected by Nys, perhaps the most eminent historian 
of international law in his generation, fully twenty years before (E. Nys, La Ligne de 
Demarcation d'Alexandre VI, 27 Revue de Droit International et de Législation Comparée 
474 (1895)). 

1 Quoted by Myres S. McDougal in “Diverging Anglo-American Attitudes to Inter- 
national Law” Joint Meeting of the Royal Institute of International Affairs and the 
American Society of International Law, 2 Georgia Journal of International and Com- 
parative Law, Supplement 2, 113 (1972). ° 
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the soundness of this view. The work belongs to many disciplines: inter- 
national law and its history; the political and military history of the states 
with which it deals; their constitutional law; it also contains elements of the 
biographies of the two lawyer-statesmen mentioned in the sub-title. The 
present review will be restricted to dealing with some of the public inter- 
national law aspects of the book. 

It is the book’s principal proposition that long before the Covenant of 
the League of Nations, the Briand-Kellogg Pact and the Charter of the 
United Nations aggression and acquisition of territory by force were viola- 
tive of international law and that the actors were well aware of this. In 
full knowledge that they were violating international law, aggressors have 
acted in the hope that they would get away with it. 

When Bismarck, in 1866, proceeded to annex Hanover, Hesse, Nassau, the 
Free City of Frankfurt, and Schleswig-Holstein, he claimed that this action 
was based on the right of conquest, which in his opinion was recognized 
by international Jaw. Bismarck’s view of international law was, however, 
not accepted even by conservative members of the Prussian Diet. Their 
view was that the Prussian State needed a different legal title from that of 
conquest. Bismarck’s claim, they said, was based on naked force which 
at the present time (1866!) was not sufficient for the establishment of legal 
title. No modern teacher of international law, it was argued, supported 
such an antiquated point of view (page 56). 

In 1908, Austria-Hungary proclaimed unilaterally the annexation of the 
provinces of Bosnia and Herzegovina, for the occupation and administration 
of which Austria-Hungary had received a mandate by the Berlin Congress 
of 1878, while the sovereignty continued to be vested in Turkey. Emperor 
William II was very critical of this act by his ally. He regretted that his 
alliance with Austria-Hungary prevented him from assisting Turkey. He 
regretted in particular, that England was able to advise and protect Turkey 
with arguments based on international law which were formally unre- 
buttable and with which he (William) wholeheartedly agreed. 

When, in 1912, the general political situation had become increasingly 
dangerous, Germany was apprehensive lest Austria-Hungary involve her in 
war which she did not, at the time, wish. It was reported then that at a 
meeting with Archduke Francis Ferdinand, Emperor Willian H had warned 
him by remarking that Francis Ferdinand was too strongly rattling his 
(William’s) saber {page 414). 

In July-August, 1914, however, Germany agreed to Austria’s attack on 
Serbia and World War I followed. Austria-Hungary’s attack on Serbia in 
1914 was generally considered an unprovoked aggressive war for which 
“according to the legal concepts of the period” there was no legal basis 
(p. 488). The Prime Minister of Hungary, Count Tisza, stated in a mem- 
orandum to Emperor Francis Joseph (a “lesson in international law”) that 
under international law there was no justification for the planned war of 


aggression against Serbia. The Austro-Hungarian Monarchy could not - 


prove to the world that it acted in self-defense (p. 468). The fact that 
Prime Minister Tisza later reversed himself is not relevant for the present 


iw 
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argument (p. 471). In 1914, Italy and Romania, allies of Germany and 
Austria-Hungary, declared their neutrality and maintained the position that 
the wars of Austria-Hungary against Serbia and Russia and of Germany 
against Russia, France, and Belgium were unprovoked and unjustified wars 
of agression. Germany and Austria-Hungary did not challenge Italy’s posi- 
tion but were prepared to accept it and even to abandon the territorial 
integrity of Austria-Hungary by the cession of territories to Italy as the 
price for Italy’s co-operation and, eventually, as the price for Italy’s mere 
neutrality. Romania’s position was similar to the stand taken by Italy (pp. 
516-518). 

The book has a very valuable name index, but no subject index. This 
reviewer has concentrated on parts of the book which relate to international 
law. A review thus limited cannot do full justice to a work which consti- 
tutes a massive contribution to other disciplines as well and is fascinating 
in its entirety. 

EGON SCHWELB 


Compétence judiciaire et effets des jugements dans le Marché Commun 
(Etude de la Convention de Bruxelles du 27 septembre 1968). By 
Georges A. L. Droz. Preface by Henri Batiffol. Paris: Librairie Dalloz, 
1972. pp. xii, 577. F. 60. 


Most federated systems have in their basic law a “full faith and credit” 
clause imposing the obligation to enforce judgments rendered by the courts 
in the different parts. Implementing legislation or rulings oz the highest 
court determine the conditions, jurisdictional and other, which a judgment 
must fulfil to have the benefit of the clause. The draftsmen of the Charter 
of the European Economic Community, the Treaty of Rome, included a 
provision obliging the Community States mutually to facilitate enforcement 
of judgments rendered by their respective courts. To meet the obligation, 
in 1960 the Six decided to produce a convention on the enforcement of 
judgments. The result is the “Convention on Jurisdiction and Enforcement 
of Judgments in Civil and Commercial Matters” which was signed in 
Brussels on September 27, 1968+ and is in the process of ratification. By a 
Protocol signed in Luxemburg on June 3, 1971, the Court of the Communi- 
ties has been given jurisdiction to interpret the Convention. 

The volume under review is the first full-fledged commentary on the 
Convention and Protocol. The non-treaty law of the Six on assumption of 
jurisdiction and recognition of foreign judgments has been incorporated in 
the presentation, which facilitates the understanding of the treaty system 
and adds to the usefulness of the volume. 

The author, a French lawyer, is Associate Secretary General of the Hague 


1An English translation has appeared in 2 CCH Common Market Reports §6003 
(1968). For a discussion of the draft see Hay, “The Common Market Preliminary 
Draft Convention on the Recognition and Enforcement of Judgments—Some Considera- 
tions of Policy and Interpretation,” 16 Am. J. Comp. L. 149 (1968). . 
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Conference on Private International Law which, between 1964 and 1968, 
was itself engaged in the production of a general convention on recognition 
of foreign judgments.? Besides being involved in this work, the author 
attended the sessions of the Common Market crafting Committee as a 
Hague Conference observer. Thus he was eminently qualified for the work 
he chose to produce and the trectise meets high standards of excellence. 

Familiarity with the Brussels Convention, once it has become effective, 
will be a “must” both inside and outside the Common Market area. By 
the Convention the law on assumption of jurisdiction in the Market States 
is changed fundamentally. American business operating in the Market 
area as well as Americans dealing with Market firms must take notice of the 
new situation. Under the Convention, to the extent that it applies, domi- 
ciliaries of the Market area must in principle be sued at their domicile. A 
few alternative bases for assumption of jurisdiction remain, such as for 
contracts the place of performance, for torts the place where the damaging 
act occurred, for business with a branch the place of the branch’s location. 
To the extent that alternative bases exist, forum-shopping is possible. If, 
in the States involved, the choice of law rules differ, a diligent plaintiff will 
start suit in the more favorable orum. The judgment obtained is enforce- 
able everywhere. The author o? the Commentary is concerned about con- 
tinued forum-shopping (pp. 480-481). He would have preferred that the 
Market States unify their choice of law rules before concluding the Enforce- 
ment Convention. He notes with satisfaction that the Market States have 
begun work on a uniform law on private international law. 

To the American reader the chapter discussing “Relations with Third 
States” (p. 429, et. seq.) will be cf special interest. As has become widely 
known, the Brussels Convention has a feature offensive to non-Market States. 
The law of several of the Market States allows recourse to what are often 
called “jurisdictionally improper fora.” A French national may always sue 
in the French courts, even if the transaction involved has no relation what- 
ever with France. Under Dutch law, any domiciliary may sue non-residents 
in the Dutch courts. In Germeny, the presence of assets is sufficient to 
obtain an in personam judgment against a non-resident. Traditionally, such 
judgments have been denied extraterritorial effect everywhere. The Brussels 
Convention forbids use against domiciliaries of the Market of these “ex- 
orbitant” fora which it lists (p. 49). Against non-domiciliaries the right 
to continued use of the local law is preserved, which makes good sense in 
the absence of unification of the law, but the Convention goes one step 
further: even judgments rendered at a jurisdictionally improper forum must 
be enforced in all other Marke: States. Assets thus can be reached by 
passing through an improper forum. When this feature of the Market draft 
became known at the Hague Conference session in 1966, a storm broke out. 
The author gives a good account of the incident (p. 433, et seq.) and of 
its consequences. The Hague Conference decided to produce a Protocol 


2 Convention on the Recognition and Enforcement of Judgments in Civil and Com- 
mercial Matters. Text in 16 Am. J. Comp. L. 362 (1966/67). 
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dealing with the problem of judgments rendered at an improper forum.” 
The Protocol which the Conference thereafter recommended for general] use* 
restricts to the State of rendition the effect of a judgment rendered at such 
a forum. The author had the excellent idea of including an analysis of the 
Protocol in the book (p. 440 et seq.). To meet the protest at least half-way, 
the Common Market group added to its draft a provision, article 59, allowing 
each Market State not to enforce this type of judgment, provided the State 
has with the third country in which the judgment debtor is domiciled a con- 
vention on recognition of judgments. The author notes that the United 
Kingdom has such treaties with five of the six Market States and thinks that 
these treaties can be complemented easily along the lines of the Hague 
Conference Protocol (p. 448). 

The author is less explicit in his consideration of the situation resulting 
from the Convention for the numerous nations without treaties with the 
Common Market States. Are such nations supposed to negotiate treaties 
under some kind of a duressP As the author remarks, the extent to which 
the Market States are willing to accept the Protocol is a matter of conjecture. 
Discussion of the highly delicate situation is not easy and the author's 
reluctance to become involved is understandable. The author duly refers 
to the writings on the issue. Lacking is a mention of the Bill introduced 
in the Congress of the United States in 1970 giving the President power to 
retaliate in situations such as the one created by the Brussels Convention.” 

The work under review fails to discuss the provision of the Brussels Con- 
vention addressed to the problems arising from admission of new members 
to the European Economic Community. Through article 63 the Six have 
committed themselves to impose the Convention upon a new member, as 
the basis for the new members fulfilling its obligations under the Treaty 
of Rome, to facilitate the enforcement of judgments. Needed adaptations, 
it is stated, shall be the subject of an agreement between the new member 
and the Six. The United Kingdom, Ireland, Denmark, and Norway are 
expected to become members of the Market on January 1, 1973. Their 
delegations were among those at the 1966 session of the Hague Conference 
strongly objecting to the Market plan of enforcing judgments rendered at a 
jurisdictionally improper forum. Should these nations be made to agree 
on something which can lead to violation of due process of law? Should 


8 See Nadelmann & von Mehren, “The Extraordinary Session of the Hague Conference 
on Private International Law,” 60 A.J.LL. 803 (1966). English text in 15 Am. J. 
Comp. L. 369 (1966/67). 

*See Nadelmann, “The Common Market Judgments Convention and A Hague Con- 
ference Recommendation: What Steps Next?,” 82 Harv. L, Rev. 1282 (1969). 

5 H.R. 16175, 91st Cong., 2d Sess, (1970), 116 Cong. Rec. No, 26, Feb. 25, 1970, 
E-1333; in transl. in [1970] Cahiers de droit Européen 353. Cf. Homburger, “Recogni- 
tion and Enforcement of Foreign Judgments: An Addendum,” 18 Am. J. Comp. L. 841 
(1970). 

8 The United Kingdom was co-author with the United States of the original memoran- 
dum raising the point. Text in appendix to Nadelmann, “The Outer World and the 
Common Market Experts’ Draft of a Convention on Recognition of Judgments,” 5 Comm. 
Mkt. L. Rev. 409 (1968). See book under review at page 433. x 
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an exception be made for themP The problems arising from article 63 
demonstrate, better than any finding could by an international tribunal, 
the poor judgment of those few within the Common Market group who 
insisted on keeping the objectionable feature in the Convention. States- 
manship on all sides is required to extricate Market and non-Market States 
from the unfortunate situation which has developed. 

By pointing to the lack of treatment of this highly sensitive aspect of the 
Brussels Convention, the reviewer does not mean to question the extraordi- 
nary value of the Commentary on Convention and Protocol. The author’s 
dilemma is easy to understand. No harm is done by leaving the discussion 
to others. The work, which is recommended without reservation, has in 
appendix the text of the Convention and Protocol, a comprehensive bibli- 
ography, tables of cases and conventions, and helpful indices. 


Kurr H. NapeELMANN 


Digest of Case-Law Relating to the European Convention on Human Rights 
(1955-1967), Directorate of Human Rights, Council of Europe. Stras- 
bourg: 1970. pp. xxix, 523. 


This reviewer recalls his amazement, on first reading a court decision 
while still in college, at the memory of Mr. Justice Holmes, who could re- 
cite, presumably from memory, the names and citations of decisions he re- 
lied on. It never occurred to me that so simple a device as an index would 
give the Justice ready access to sc much authority. 

The authority contained in 59 of the cases passed on by the European 
Human Rights Commission since 1955 has now been made accessible. A 
“Digest” resembling in format the U.S. Code Annotated has been issued by 
the Council of Europe’s Directorate of Human Rights. Annotations follow- 
ing the text of each article of the European Convention summarize rulings 
(set forth in the Yearbooks cf the Convention) not only by the Commission 
but also by the European Court of Human Rights and the Committee of 
Ministers. The latter two make final decisions, the Committee acting where 
respondent governments have not accepted judicial review. 

The rulings included are those found in the first ten volumes of the Year- 
book (1955-1967) as well as certain post-1967 Court decisions. According 
to the Introduction by A. H. Robertson, Head of the Directorate of Human 
Rights, only “the more important decisions” were published in the Year- 
books; those unpublished are not indexed. Their availability to scholars is 
uncertain. 

Another omission, perhaps compelled by lack of space, is the large 
number of cases declared inadmiss:ble by the Commission. Robertson notes 
that 4,334 individuals had complained to the Commission through 1969. 
Since only 1.2% of these survived screening for initial admissibility, a 
sampling of rejects might have made revealing reading. If such cases are 
not now included in the Yearbooks, perhaps they should be. 
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The work is no mere intellecutal exercise. Its potential usefulness is 
vast. With the Universal Declaration of Human Rights applicable world- 
wide, at least as a goal if not entrenched in positive law, common standards 
exist, and practical interpretation of similar regional provisions is widely 
useful. It is to be hoped that rulings of other regional human rights systems 
such as the Inter-American will soon become equally accessible, Rulings 
by international bodies can be drawn on for guidance not only by other 
international tribunals but also by domestic courts. 

A single example may show the usefulness of this volume. At the 1971 
session of the U.N. Sub-Commission on Discrimination and Minorities, rules 
on admissibility of complaints were discussed. One issue was the definition 
of persons having standing to have their complaints considered by the Sub- 
Commission. The European Convention was an obvious source of guidance. 
Article 25 permits a complaint by “any person, non-governmental organiza- 
tion, or group of individuals claiming to be the victim of a violation... .” 
This book was consulted for elucidation of the concept of “victim.” An- 
notations on page 258 indicated a loose interpretation allowing others to 
complain “where the victim is unable to act... .” The Sub-Commission 
adopted a similarly flexible rule. 

By the same token, national courts might well benefit from knowledge of 
how this pioneering international human rights system has dealt with prob- 
lems like the reconciliation of abortion with the “right to life,” detention 
pending trial, respect for privacy, freedom of expression, and discrimination 
based on sex, language, or religion. 

Jonn Carey 


René Cassin: Amicorum Discipulorumque Liber. Problémes de Protection 
Internationale des Droits de THomme. Vol. I in the series Jura Hominis 
ac Civis of the International Institute of Human Rights. Edited by Karel 
Vasak, Secretary-General. Paris: Editions A. Pedone, 1969. pp. li, 482. 


A book honoring adequately an intellectual and political giant must be 
a giant book. René Cassin is such a giant, and this is such a book. The 
tribute is worthy of the man. 

President Cassin’s achievements are happily set forth at the beginning, 
both in factual recitals and brief personal tributes. The recitals are awe- 
some, the more so for their terseness. Sixteen “fonctions publiques” are 
listed, ten “missions internationales” and fourteen “activités sociales et 
culturelles.” His honors include the Grand-Croix de la Légion d'Honneur, 
Croix de Guerre, and the 1968 Nobel Peace Prize. His listed writings, 
limited to those on human rights since 1940, cover five pages. 

Those of us who have known President Cassin only in recent years are 
bound to be struck by the reach of so contemporary a man’s experience. His 
roles in the drafting of the 1948 U.N. Universal Declaration of Human 
Rights and as President of the European Court of Human Rights are well 
known. Cassin’s newer friends and disciples can learn from the “Notice 
Biographique” that nearly half a century ago he commenced fourteen years 
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as French Delegate to the League of Nations Assembly. His other services 
to his country have ranged from military service in World War I, in which 
he was severely wounded, to a prominent role in de Gaulles World War II 
government in exile and postwer membership in the Conseil d’Etat and 
Conseil Constitutionnel. Among the tributes from notable figures, one 
which seems particularly apt came from Maurice Schumann, Minister of 
Foreign Affairs: 


Le trait essential du caractere de René Cassin est l'aisance avec Jaquelle 
il marie le patriotisme a humanisme.? 


After the tributes there are nearly five hundred pages of articles in 
Cassin’s honor. The distinguished authors honor him not only by contribut- 
ing in so large a number (37) but also in the thoughtfulness of their work. 

A collection of essays cannot be reviewed in the same way as a single 
writers work. There is no uniformity of quality, theme, enjoyment, or sig- 
nificance. However, if one is acquainted with the area, here human rights, 
one can judge the degree tc which the collection adds to the existing litera- 
ture. Is the book an ornament only, or a substantive addition? This book 
is suitable not simply to be placed gratefully on Cassin’s shelf but also to 
be used by him frequently in his role as a human rights scholar. Therein 
lies its worthiness of him. 

A few examples show the richness of the fare. First there is the role 
of private institutions and individuals in furthering human rights, an apt 
topic since one of Cassin’s recent successes is the founding at Strasbourg 
of the International Institute of Human Rights, whose inauguration was the 
occasion for presenting the book. Henri Laugier, former U.N. Assistant 
Secretary General, attributes the Universal Declaration’s very adoption to 
the presence at San Francisco three years earlier of a number of private 
groups. 


. initiative, combattante à lorigine, se trouve dans une volonté des 
peuples exprimés avec vigueur par des organizations non gouverne- 
mentales. 


Laugier continues with a challenge: 


. . de devoir aujourd’hui pour les organizations non governementales est 
assurément de reprendre elles-mémes en main le combat que, pour des 
raisons variées, les governements, même les meilleurs, laissent piétiner, 
et qu’elles ont elles-mêmes abandonné. 


The book’s editor, Karel Vasak, notes an important reason why private 
human rights complaints are less disruptive than those launched by govern- 
ments. There is, he says, an accepted connection between peace and human 
rights. This means that “. . .la violation de la paix s'accompagne de celle 
des droits de Yhomme.” However the peace could be endangered by inter- 
governmental complaints. 


1 It would have been helpful in a book composed equally of French and English to 
have supplemented each article with a brief summary in the other language, just as 
one of the twg articles in German has a summary in French, 
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Pour éviter, ne faudrait-il pas rendre facultative la compétence des 
commissions régionales des droits de homme en matière de requêtes 
étatiques et admettre, par contre, les requêtes individuelle de plein droit, 
aucun individu n’étant assez puissant pour que son action expose [Etat 
a un véritable danger? 


What are the likely consequences if the void left when governments refrain 
from criticizing each other’s human rights conduct is not filled by private 
action? Doctors Voncken and Benoit of the Centre d'Etudes de Droit 
International Médical de Liége put it well: 


Quand les ressortissants d'un Etat totalitaire ou anarchique sont 
opprimés, les hommes des autres pays sont aussi menacés. 


This sort of ominous realism is offset by dazzling but no less realistic 
glimpses through the clouds. Professor Louis B. Sohn discerns “. . .the 
emergence of a new customary rule of international law relating to the 
establishment of a new Jaw-creating process in the field of human rights 
(and in other novel areas such as outer space or the seabed beyond the 
continental shelf ).” 

In view of the continuing activity in novel areas exemplified by the U.N. 
Declaration on the Human Environment, it is timely for Sohn to have used 
this volume to set forth his “new method of international legislation.” In 
his view, 

It did not matter that the Charter of the United Nations did not provide 
expressly for any legislative powers. The powers conferred by the 
Charter constitute only the minimum; the Members of the United 


Nations can always confer on the organization additional powers by 
formal or informal means. 


Sohn declares that governments assembled are free to act legislatively if 
that is their wish. He points cut that this affects the thorough scholar’s 
task, since he may have to burrough through an “avalanche” of government 
statements in order to discern “the existence of a prevalent opinion that a 
new rule has emerged.” Some, like Sohn, 


.. .d0 not mind wading through stacks of United Nations documents 
to discover international law in them, [while] others, being more tra- 
ditionally inclined, resent these newcomers, close their eyes to this rich 
international practice, and frequently deny its very existence or rele- 
vance. They seem to prefer the old, musty archives and the elegant 
epistles of diplomats to the crude new ways and too fast changes. 


René Cassin, who has dwelt among elegant diplomats, has also fought in 
the trenches, both those in France and those where the United Nations 
meets. He is not the sort of scholar who would ignore current trends 
appearing in U.N. documents. In his eighty-fifth year he is much too young 
at heart and up to date for that. This book honors him well by imitating his 
zeal and vision. 

Jonn CAREY 
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Sea-Bed 1968 and Sea-Bed 1969. Edited by Moshe Y. Sachs. Indexed 
and Annotated by Harry N.M. Winton. New York: Worldmark Press, 
Ltd.; Arno Press, Inc. 1970, Vol. A-D and Z, pp. 3,712. $275; and 197], 
Vol. A-G and Z, pp. 4,667. $450. 


The United Nations now prints nearly one-half million pages of docu- 
mentation each year. Thorough researching of a specific subject in this 
staggering volume of material can be an almost overwhelming task, given 
the inadequate indexing of the U. N. publication system and the limited 
distribution of its documents. 

The purpose of the Sea~-Bed 1968 and Sea-Bed 1969 series is to bring 
together and index all obtainable U. N. documents relevant to the 1968 
and 1969 deliberations of the Committee on the Peaceful Uses of the Sea- 
Bed and the Ocean Floor Beyond the Limits of National Jurisdiction. 
The documents for subsequent years will be published seriatim as they 
become available. 

The mandate of the Sea-Bed Committee is, of course, a very broad one. 
It encompasses, inter alia, questions concerning exploration and exploita- 
tion of the resources of the deep sea-bed, breadth of the territorial sea, 
passage through and over international straits, extent of fisheries rights 
and jurisdiction, conduct of oceanic scientific research, and measures to 
control marine pollution. The documents collected for this series reflect 
the diversity of the Sea-Bed Committee’s subject matter and are conse- 
quently gathered from diverse sources. These include various organs of 
the General Assembly, the Economic and Social Council, the Secretariat 
and specialized agencies such as FAO, IMCO, and UNESCO (IOC). 

Volume A of each yearly collection in the series has a cumulative ana- 
lytical index with generous cross-referencing to related entries or alterna- 
tive sub-headings. Volume A also contains a concise description of the 
U. N. classification method and a helpful guide to the use of the Sea-Bed 
series. Volume Z is reserved for supplementary materials. The remain- 
ing volumes are arranged cironologically by thematic or organizational 
titles, each book with an individual table of contents. 

Messrs. Sachs and Winton have combined a comprehensive approach 
with detailed annotation to produce a valuable research tool for scholars 
desiring to investigate U. N. materials connected with the Sea-Bed Com- 
mittee. Unfortunately, the value of the series’ contribution to individual 
scholars is substantially diminished by its expense and the delay in its 
publication. These factors will, as a practical matter, limit the purchase 
of the collection to institutional buyers. 

Intensive debate on the law of the sea may continue in the United Na- 
tions for some time in spite of the fact that a comprehensive Conference 
on the Law of the Sea has been scheduled for 1973. The fate of the Sea- 
Bed Committee and the continuation of the documentation cormected with 
it will not be known until acter that Conference is held. In any event, 
whether or not a generally agreed multilateral convention is concluded at 
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the Conference, historical research in U. N. records on law of the sea 
issues will have been greatly facilitated by the Sea-Bed series. 
Myron H. NORDQUIST 


The Peoples Republic of China and the Law of Treaties. By Hungdah 
Chiu. Cambridge, Massachusetts: Harvard University Press, 1972. pp. 
xv, 178. Appendices. Index. 


The Vienna Convention on the Law of Treaties of 1969 aimed at the 
unification and codification of the hitherto diverse doctrines and practices 
regarding treaty formation, termination, succession and interpretation. 
Notable an accomplishment as it is, the Convention has been marred by 
lack of universality—nonadherence by the People’s Republic of China, 
which, not being represented then at the U.N., did not participate in its 
making and hence is not bound by its terms. Dr. Chiu’s book thus seeks 
to ameliorate the less than complete applicability of the treaty law standard 
by providing a measure of certainty and foreknowledge with regard to 
Chinese treaty law. 

Through his thorough and painstaking research, Dr. Chiu has uncovered 
a wealth of source materials hitherto unkown to Western scholars. He 
relied primarily on the following Chinese sources (p. xiv): (1) texts of 
treaties or agreements; (2) official statements and documents such as govern- 
ment announcements and diplomatic notes, and other authoritative state- 
ments such as People’s Daily editorials; and (3) works of Communist 
Chinese writers. 

Neglected, unfortunately, were many Chinese actions in the treaty regime 
quietly implemented without publicity or fanfare—actions which often 
spoke louder than words. At the same time, undue reliance on “works of 
Communist Chinese writers’—the third source of Mr. Chiu’s book—raises 
more questions than can be answered: To what extent, for example, were 
Messrs. Wei Liang, Wang Yao-tien, Chou Ken-sheng, Chou Tze-ya, Wang 
Yih-wang, Hsin Wu, etc., authoritative spokesmen for and interpreters of 
the Chinese law of treatiesP In what period? Did such a publication as 
Enlightenment Daily (p. 50n) reflect the official Chinese view on treaty 
law in May 1950, or at any other time? What impact did the denunciation 
of Professor Chen Ti-ch’iang as a “rightist” have on the validity of his views 
on the Japanese Peace Treaty (pp. 55-58) and the Hungarian Incident 
(p. 88)? Obviously, mere citations or quotations of these writers would 
not clarify matters. 

After comparing the Western, Soviet, and Chinese theories and practices 

1 As a case in point may be cited the conclusion of the Sino-North Vietnamese Agree- 
ment of April 12, 1957, replacing the Nationalist Chinese-French Agreement of February 
28, 1946. Significantly omitted from the new agreement was an unreciprocated right 
for China to create a special zone in Hanoi with the necessary warehousing and docking 
facilities under its exclusive customs jurisdiction. For other examples of China’s avoid- 
ance of “Big-Power Chauvinism” in its relations with weaker neighbors, See Lee, China 


and, Intemational Agreements: A Study of Compliance (1969). Reviewed in 64 A,.J.LL. 
459-61 (1970). ° 
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against relevant provisions of the Vienna Convention, Dr. Chiu rightly 
observed that “in principle tae Communist Chinese and the Soviet position 
does not seem to differ from that of the current Western or non-Communist 
states” (p. 62). Indeed, he noted that “The unequal treaties have been 
denounced not only by the Communist Chinese government, but also by 
the Nationalist government and the pre-1928 Peking government” (p. 119). 
The logic in his over-all conclusion, on the other hand, eludes this reviewer: 


On the whole, Communist China’s treaty law and practice are not 
widely different from those of the West. But, where differences exist, 
they are profound. This is especially apparent in the problem of un- 
equal treaties.... (p. 119, emphasis supplied). 


Regrettably, there are many similar instances in which the author’s ob- 
servations or conclusions are not supportable by the otherwise meticulously 
presented facts. It suffices to cite the following passage as Mr. Chiu’s ex- 
ample of the many discrepancies between Peking’s “policy needs” and 
“philosophical perceptions” with regard to unequal treaties (pp. 68-69): 


In 1945 the Republic of China [Nationalist China] under the in- 
fluence of the 1945 Yalta agreement concluded by the United States, 
the United Kingdom, and the Soviet Union, concluded a treaty of 
friendship and alliance and accompanying agreements with the Soviet 
Union; these documents granted to the latter the right of joint admini- 
stration and possesion cyer the Chinese Eastern Railway, a military 
base in Port Arthur, specia! privileges in the port of Dairen, and many 
other privileges. .. . By definition, the agreements would seem to 
be unequal treaties because the Soviet Union did not grant to China 
any reciprocal privileges in respect to Soviet territory. Nevertheless, 
neither Communist Chinese leaders nor scholars have ever [sic.] 
publicly denounced these agreements.... In 1950 the Soviet Union 
agreed to hand over to Communist China all Soviet rights over the 
Chinese Eastern Railway not later than 1952, to evacuate its Port 
Arthur military base, and to renounce its privileges in the port of Dairen. 


Since it was Nationalist China, not the People’s Republic of China, which 
signed away China’s sovereign rights in Manchuria to the Soviet Union— 
the very rights which Messrs. Mao and Chou sought to have restored to 
China in their long, tortuous negotiation with Stalin immediately upon the 
establishment of the People’s Republic of China—might not such negotia- 
tion and the resultant treaty testify more to the coincidence, than to the 
discrepancy, of Pekings “policy needs” and “philosophical perceptions”? 

Such interpretative analyses aside, the mass of source materials gathered 
in Mr. Chiu’s book amply justifies its inclusion in the library of each student 


of Chinese law as well as treety law. 
Luxe T. Ler 


Sino-Soviet Dialogue on the Problem of War. By John Yin. The Hague: 
Martinus Nijhoff, 1971. pp. xi, 258. Index. 


Professor Yin presents a timely, scholarly and interesting juxtaposition of 
Soviet Russian and Maoist pronouncements on the subject of war after 
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Stalin’s death had brought an end to the era of official unity in Sino-Soviet | 
discourse. The work, which rests on an impressive bibliography (50 pp.) 
of Chinese, Russian, German, French, and English sources, explores the 
areas of discord and agreement under five headings: Causes of War; World 
War; Civil War; Wars of National Liberation; and the Vietnam War. Each 
of the themes has provided ground for acrimonious debate, none more so, 
it appears, than the problem of stipulating the “correct” relation between 
civil wars and wars of liberation on one hand, and the grand strategy of 
defeating the imperialist enemies of communism on the other. Yet neither 
this nor any other conflict between the rival Communist centers is compre- 
hensible unless certain convergent lines of thought and rhetoric are kept 
in mind. 

The counterplayers thus agree in subscribing to Lenin’s premise that “as 
a matter of principle, we never refrain from resorting to terror’; to Trotzky’s 
view that “terror is the major agent in demoralizing an enemy’; and to 
Engels’ admonition that “people who desire their independence must not 
have any scruple in the choice of the battle.” Furthermore, both are said 
to have concluded in the 1960s that a full-fledged world war is unnecessary 
since the West is already in Mao’s phrase “a worn-out beast,” unable to 
resolve its inner contradictions, hard pressed by peace forces in its midst, 
and afraid to fight. However, a comparison of the literature convinces Yin 
that Mao Tze-tung has been more militant and dogmatically Leninist than 
either Khrushchev or Brezhney in insisting that power must be seized by 
violence if the Communist party is to survive. Scorn was thus heaped upon 
Khrushchev’s “no-war policy” and temporary focus on parliament (likened 
to a whorehouse by Mao) as the appropriate arena of civil war, even though 
the Soviet leader had Lenin, Marx, and Engels on his side when he argued 
that winning a parliamentary majority was equivalent to “smashing the 
military-bureaucratic machine.” Next, the author shows Moscow and Peking 
at one in their deference to Lenin’s prognosis that the 20th century would 
be the century of wars of national liberation, their commitment to incite 
the peoples of all nations to overthrow imperialist regimes, and the view 
that civil wars in non-Communist nations would stimulate wars of national 
liberation. Most importantly, each side has steadfastly proclaimed that 
Communist states must not interfere in the pre- and post-liberation affairs 
of nations. 

It is on this score that each has had numerous opportunities to castigate 
the behavior of the other. In Moscow's mirror, Lin Piao was “out- 
Trotzkying Trotzky” when he called for the storming of the world’s metro- 
politan heartland, while Mao himself, seized by devils and thoroughly 
dehumanized, was indulging in Caesarist government by combining war- 
lordism and bureaucratism of the typical Chinese kind. Pekings verbal 
offensives, in turn, were stepped up ai the occasion of the Brezhnev Doctrine 
when “The New Tsar” was pillaried for plundering and enslaving the East 
European peoples in social-imperialist and social-fascist manner (the epithets 
are Chou En-lai’s). How important are these tactics of mutual vilification 
in estimating the causes of real war? Are the disputants really poles apart 
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as the author claims? And where is the center of communism? Conclusive 
answers are not easily reached, but as Yin suggests, the last word probably 
belongs to Russia’s Lenin, who taught that constant shifts of tactics are 
necessary for men in search of revolution since history moves in zig-zags 
and revolution has its snags. 

Appa B. BOZEMAN 


Pekings UN Policy: Continuity and Change. By Byron S. J. Weng. New 
York: Praeger Publishers, 1972, pp. xviii, 337. Appendix. Bibliography. 
Index. $17.50. 


This book is the first comprehensive study of the attitude of the People’s 
Republic of China (PRC) toward the United Nations prior to its admission 
to the organization. The first part of the book examines the theoretical 
basis of the subject; the other two parts are devoted to empirical analysis. 
Special attention is paid to Peking’s policy in the past twenty-two years, 
from the initial stage (1949-50) to the period of active interest in the 
United Nations (after the convocation of the Ninth Party Congress in 
April 1969), which was characterized by a cyclical shifting of negative, 
passive, and positive approaches. Dr. Weng points out that in spite of 
such inconsistencies, Peking had never given up its desire to use the world 
body as an instrument of foreign policy. There was, therefore, a continuity 
in Peking’s fundamental position on the United Nations, even though its 
strategy and tactics were often affected by international and domestic situ- 
ations and the Maoist world outlook. 

In the opinion of the Chinese Nationalists and their sympathizers, the 
foreign policy of the PRC was incompatible with participation in the United 
Nations particularly in view of its intervention in the Korean War and its 
attempt to organize a rival United Nations in 1965. Dr. Weng disagrees 
with this argument on the ground that Peking’s hostility to the United 
Nations was largely a reaction to the latter’s unfriendly attitude toward the 
PRC (pp. 225-26). In his foreword to this volume, Professor Jerome Cohen 
considers the author’s observation “a timely reminder of the basic, but often 
overlooked, truth” (p. viii). It should be recalled that, up to October 25, 
1971, the United Nations had recognized the Republic of China, located 
on Taiwan, as the legitimate government representing China. Reviewing 
the power alignment in the international arena, Dr. Weng states that “for 
Peking, the worst possible UN was perhaps one in which the US and the 
USSR conspired together to perpetuate their dominant position. in the world 
at the expense of others, particularly the PRC” {p. 211). It is true that 
Peking has been and still is concerned with this possibility and will un- 
doubtedly take all measures to prevent its occurrence, 

The book is clearly written and well documented. The bibliography, 
appendices, and four tables are also informative and useful. However, the 
author’s free use of qualifying terms, such as “offensive-defensive,” “active- 
reactive,” and “direct-indirect” in describing Peking’s response to the inter- 


>. 


1972] BOOK REVIEWS AND NOTES 899 


national environment might confuse general readers to some degree were 
they not followed by further explanations. Having become one of the 
nuclear powers and having a permanent seat in the Security Council, the 
PRC is bound to play a vital role in the United Nations, with a declared 
policy on the side of the “Third World”. The historical background, of 
Pekings relationship with the United Nations contained in this volume will 
help the public understand Peking’s present inclination and future course 
of action in this international organization. 
Wrui1am L. Tune 


Der Arabisch-Israelische Konflikt in Voelkerrecht. By Heinz Wagner. 
Berlin: Duncher & Humblot, 1971. pp. 475. Index. DM. 68. 


Professor Wagner has written a highly detailed account of the genesis and 
development of international conflict in the Middle East, focusing on the 
Arab-Israeli dispute. He goes far beyond a legal analysis of the historical 
record from the Ottoman Empire to the so-called six day war of 1967. The 
first hundred pages are concerned with the root causes of conflict and con- 
trast Jewish and Arab theological conceptions as they affect Israel, the back- 
ground of European imperialism, the world Zionist movement versus pan- 
Arab nationalism. 

It is in this first part that the author’s perspective becomes clear. The 
theme that runs through the whole work is the ethnocentric basis of Jewish 
aspirations and their controversial legal character as far as the “historical 
link” between the Jewish people and Israel is concerned. 

In analyzing Arab aspirations, the author focuses on the differences among 
Arabs and describes in great detail the British and French attempts to 
“divide and rule”. The Arabs were deceived by British promises in World 
War I; these were vague and unenforceable at the Versailles Peace Con- 
ference. Britain, bent on containing French influence and carving out a 
mandate of its own, frustrated Arab ambitions. Zionists in England and 
the United States, including the late Justice Brandeis, decided to work 
through the British. Jewish immigration into Palestine during the period of 
the British mandate paved the way for the successful take-over by Jews 
after World War II. Crucial in this effort was the support of American 
Jewish sympathizers. Arab opposition crumbled in the years 1947-1949 and 
has twice been overcome since then in the wars of 1956 and 1967. Among 
the problems that remain are those of the Arab refugees who fled the various 
Jewish victories, boundary disputes, and the sensitive issue of the main- 
tenance of holy places in Jerusalem and other territories under Israeli control. 

Professor Wagner's examination of U.N. deliberations in connection with 
the Arab-Israel crises is extensive; but as with his comments on comparative 
foreign policies he injects a high degree of personal interpretation. Overall, 
however, this book must be reckoned among the most significant com- 
mentaries on the Arab-Israe! dispute. Some will say that it is more historical 
than legal in perspective, but whether one agrees or disagrees with the 
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author’s approach and his conclusions, one must recognize this as a highly 
informative work. The two and a half page Index could have been more 
extensive in view of the many events referred to. 

RoserT K. WOETZEL 


International Privileges and Immunities. A Case for a Universal Statute. 
By David B. Michaels. Thə Hague: Martinus Nijhof, 1971. pp. xx, 249. 
Selected bibliography. Appendices. Index. Gld. 36. 


The literature on the privileges and immunities of the personnel of inter- 
national organizations already includes writings by Kuljit Ahluwalia, Carol 
M. Crosswell, Martin Hill, and C. Wilfred Jenks. Professor David B. 
Michaels’ contribution is multiple: First, he extends the scope of analysis 
by surveying the privilege and immunity practices of and related to some 
sixty regional, international, and supranational organizations, as expressed 
primarily in treaties dating back to the Convention sur octroi de navigation 
du Rhin of 1804 which established the first Rhine River Commission. The 
author’s survey not only describes current practices, but also discusses their 
rationale. Of the three standard rationale—extraterritoriality, representa- 
tive character, and functional necessity—Professor Michaels favors the last, 
which he finds to be consistent with Article 105 of the U.N. Charter and 
with the useful notion that an organization is duty-bound in some cases to 
waive immunity. Second, the author argues persuasively for eliminating 
considerations of prerogative, precedence, status, and station from agree- 
ments on international privileges and immunities, even in respect of those 
institutions such as the International Court of Justice where prestige is 
especially important. Third, be provides a set of appendices on relevant 
organizational and member state practices that helps define a global con- 
sensus on many points. 

Finally, after identifying several deficiencies in the two Conventions on 
the Privileges and Immunities of ths U.N. and of its Specialized Agencies, 
the author proposes a design for a universal statute based upon an emergent 
consensus, as well as upon some of the provisions of the Vienna Convention 
on Diplomatic Protection. His adoption of these provisions does not, how- 
ever, obscure his sharp distinction between diplomatic and international 
privileges and immunities. The latter, Professor Michaels maintains, should 
be designed to protect international functionaries and employees from all 
extra-organizational influences, including those emanating from their own 
countries. Indeed, as Jenks earlier commented, it is against one’s own 
country that an international as opposed to a diplomatic functionary needs 
the greatest protection. Thus, according to the proposed universal statute, 
a U.S. citizen employed in New York by the United Nations would receive 
privileges and immunities unavailable to U.S. citizens serving in the U.S. 
Mission to the United Nations in New York. 

Each of several appendixed tables considers a particular privilege or im- 
munity from the standpoint of several “prerogative categories” of personnel 
and of selected organization-member state agreements. The tables seem 
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so clear and useful both in guiding the author’s design of a universal statute 
and in evaluating its probable efficacy that one wonders why the book was 
not organized, as was Ahluwalia’s study of the practice of specialized 
agencies, according to the particular privileges and immunities rather than 
according to organizations. One wonders, too, why the author’s “composite 
analysis” of state and organizational practices is squeezed into a rather 
superficial six pages. 

A challenging set of still unexplored problems is presented by the emerg- 
ing importance of international nongovernmental organizations, such as the 
International Committee of the Red Cross, the International Olympic Com- 
mittee, and the world religious networks. One would hope that as inter- 
action develops between nation-states and these new transnational actors, 
scholarship and statesmanship will consider what privileges and immunities, 
if any, are to be accorded them. Such further work will be assisted by Pro- 
fessor Michaels’ useful research. 

James A. R. NAFzIGER 


Foreign Relations of the United States. Diplomatic Papers, 1945. Vol. 
VI: The British Commonwealth. The Far East. (Dept. of State Pub. 
8451.) Washington, D.C.: U.S. Government Printing Office, 1969. pp. 
iii, 1415. Indexes. $7. 


The British Commonwealth part of this volume is mainly devoted to 
recording the negotiation of arrangements between the United States and 
the United Kingdom, Australia, Canada, India, Ireland, and the Union of 
South Africa as to postwar economic policy, air transport, telecommunica- 
tions, petroleum, and shipping. The U.S.-U.K. death and income tax con- 
ventions avoiding double taxation are included in the chronology via citation 
of their T.IJ.A.S. and Statutes designators. 

The Far East section is Big Medicine. It includes the events leading up 
to the unconditional surrender of Imperial Japan, the Act of Surrender (p. 
621, et seq.), occupation and contro! (p. 710), apprehension and punish- 
ment of Japanese war criminals, (p. 898), war claims and reparations (p. 
989). 

The Korean cleavage crystallizes here. In a footnote (p. 1023) a letter 
from Dr. Syngman Rhee to the Undersecretary of State, dated February 5, 
1945, is the subject of a partial quotation, the entire letter not having been 
selected for inclusion. The letter stated: 


Ever since December 7, 1941, we have been witnessing along with 
the authorities of the Department of State, the repeated and unmistak- 
able signs of the danger that the Korean Communist Army maintained 
in Siberia by Russia might rush into Korea at an opportune moment and 
overrun the entire Peninsula, before the Korean Nationalist Democratic 
Government in Exile could find a chance to return to Korea. ‘The 
people will then have no opportunity to express themselves as to the 
form of government under which they want to live. This will naturally 
create a situation detrimental not only to Korea but also the United 
States and China. ; 
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The footnote further records that the Division of Japanese Affairs recom- 
mended that Dr. Rhee not be answered “. . . because it would be impossible 
to do so without either (1) risking an undesirable controversy through 
taking issue with . . . implications of bad faith on the part of the Soviet 
Union, or (2) giving tacit approval of those implications by ignoring them.” 
Who says diplomacy has to be logical? 

The Netherlands East Indies rates one “interest of the U.S. in political 
developments following the defeat of Japan” entry, but the big story, of 
Indonesian independence is s:ill to come. The Phillippine Commonwealth 
got a reaffirmation of the U.S. promise to grant independence, and U.S. 
policies toward Siam are developed at some length and in the context of 
meetings with Stalin and Churchill. 

But what makes this volume significant today—and most likely for the 
far future—is the material from pp. 293-316, headed “French Indochina.” 
In an earlier review in this series, I noted President Roosevelt’s inclinations 
against restoration of French imperial power in Indcchina. The first entry 
here tends the same way, when F. D. R. in a short memorandum on New 
Years Day, 1945, tells his Secretary of State: “I still do not want to get 
mixed up in any Indochina decision.... By the same token I do not want 
to get mixed up in any military effort toward the liberation of Indochina 
from the Japanese... .” But as the fateful tale unfolds, De Gaulle and the 
British, with Acting Secretary Grew and later Secretary Acheson on the 
scene, warp American policy around to supporting the return of the French. 
It begins, as the French requested, with just a little air. support, as we see 
from a telegram from Grew to the U.S. Ambassador at Paris (Caffery), 
March 29, 1945: “. . . The French ere aware that... some help had been 
dropped to their troops in Indo-China... .” By June 2, 1945, Grew (as 
Acting Secretary ) was telegraphing the U.S. Ambassador in China (Hurley) 
(p. 312): “... The Secretary made it clear to Bidault that the record was 
entirely innocent [italics supplied] of any official statement of this govern- 
ment questioning even by implication, French sovereignty over Indo- 
china... .” I feel impelled to note that Ambassador Hurley, battered in 
history by Stillwellites and otkers, wrote in his despatch No. 111 of January 
13, 1945, as follows to the Secretary of State (p. 294): 


So far as I am personally concerned, I have let the diplomatic repre- 
sentatives of the so-called imperialistic governments with interests in 
southeast Asia know that I am not making the Par of the United 
States on that subject. I have remarked to them that the United States 
is committed to the proposition that governments should derive their 
just powers from the consent oi the governed. I have said that I per- 
sonally adhere to the principles of the Atlantic Charter which provides 
that we shall “respect the right of all peoples to choose the form of 
government under which they will live.” I have commented that 
French imperialism and French monopolies in Indochina seem to me to 
be in conflict with these principles. 


Did the Ambassador sense that something in Washington was changing? 
(F. D. R. was still alive.) Or, maybe, as other Ambassadors before and 
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after him have, he sensed the possibility of a change and was trying to head 
it off. 
If so, he failed. On September 24, 1945, John Carter Vincent prepared 
a memorandum of a conversation with the British Minister to Washington. 
Mr. Vincent was assisted by Mr. Abbot Low Moffat, Chief of the Depart- 
ment’s Division of Southeast Asian Affairs. The memorandum records (p. 
313): 
Sir George Sansom . . . stated that there had been several anti-British 
demonstrations in Saigon as the people did not wish the French to re- 


turn and felt that the British were supporting the French. He stated 
that the British were there only to disarm the Japanese troops. 


Mr. Moffatt inquired whether Sir George was familiar with the state- 
ment of General Slim, commander of the SEAC land forces, that the 
British would be in Indochina to disarm the Japanese and to maintain 
order until French troops could arrive; and also that martial law was 
reported to have been proclaimed with the death penalty to anyone, 
including the Annamese, found bearing arms. [Italics supplied] 

Sir George, speaking personally, expressed deep concern at the danger 
of repercussions which an explosion in Indochina would have in all 
other colonial areas. Speaking personally, we expressed the view that 
some effort should be made to secure negotiations between the French 
and the moderate Annamese elements. Sir George indicated that he 
personally shared this view. [Italics supplied] 


In the Jast entry on Annam (Vietnam), Ambassador Caffery reports from 
Paris on November 28, 1945, a seasoned French diplomatist’s view of the 
Chinese (Nationalist, of course) attitude (p. 315): 


Insofar as the Chinese are concerned Chauvel said that he does not 
believe they are encouraging the Annamites who have a hearty dislike 
for the Chinese nor does he believe they have any territorial aspirations 
in Indochina. ... 


And as to both these extracts: “And all our yesterdays... . !” 
Covey T. OLrver 


Foreign Relations of the United States. Diplomatic Papers, 1945. Vol. 
VII: The Far East-China. (Dept. of State Pub. 8442) Washington, D.C.: 
U.S. Govt. Printing Office, 1969. pp. iii-1488. Index. $7.25. 


This is the prelude to a “Loss of China, 1949-50” volume yet to be pub- 
lished. The collection here reviewed is of great interest to historians, foreign 
affairs specialists, and to those who prepare scripts for TV backgrounders 
during Presidential trips to Peiping, 1972. There is little in this book that 
is of primary importance to the international legalist, unless he be a legal 
historian with highly specialized interests. Historical highlights include the 
resignation of Ambassador Patrick J. Hurley; the Marshall Mission; and 
U.S. interest in the Sino-Soviet Treaty of August 14, 1945. The memoranda 
that became General Marshall’s instructions make one point perfectly clear 


(example, p. 746): 
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(3) The U.S. recognizes and supports the National Government of 
China on an international level, but it cannot support that Government 
by military intervention in an internecine struggle, | 


There are 19 index entries for Mao Tze-tung, exactly the same number (but 
in only two instances on the same pages or in the same sequences) for 
Chou En-lai. General Marskall’s first mesting with Chou is reported on 
p. 800. 

A shadow for the future is enfolded in this telegram from Ambassador 
Hurley to the Secretary of Stete, August 21, 1945 (p. 542): 


1840. Mao Tze-tung, Chairman of the Chinese Communist Party, and 
General Wedemeyer ... Lave just concluded a conference in the Ameri- 
can Ambassador's home in regard to the killing of the American Captain 
J. M. Birch, Allied Commission, August 29, allegedly by Communist 
troops at the railway station of Suchow.... 


Mao Tze-tung said he had ne information on the subject but if clash 
had taken place he hastened to apologize and to assure General Wede- 
meyer that the Communist Party High Command had taken precautions 
to avoid clashes between Americans and Communists. Wedemeyer 
insisted that the Communist High Command had not indicated a desire 
to prevent such clashes. He called attention to the fact that four Ameri- 
can OSS officers had landed by parachute in a Communist area last 
May; that they had been captured and disarmed by the Communists 
and held as prisoners of war and that Mao Tze-tung had not replied to 
Wedemeyer's letter or dispatches relative to that incident. Mao claimed 
he did not receive any letters or despatches from Wedemeyer and that 
the four officers would, if they were still in custody, be immediately 
released and that he had told the Commander of the American Ob- 
server Group at Yenan sometime ago that the officers would be returned 
to Chungking if Wedemeyer would send a plane to transport them. 


Wedemeyer was direct and firm. He insisted that America had not 
participated in politics in China; that Americans were here as soldiers 
and as the friends of China and that the killing of an American officer 
by Communists would be deeply resented by Americans both here and 
in America. Wedemeyer will report the incident to the War Depart- 
ment and you may obtain his full report from the Secretary of War. 


Mao Tze-tung of the Chinese Commurist Party said he would institute 
an immediate investigation of the matter, that if an American was 
killed by Communist troops he apologized and said he would see that 
those who were guilty were punished. 


The 1943 treaties on the relinquishment of extraterritorial rights in China 
were effectuated by transfers in 1945, reported at pp. 1380-88, But the 
very first Chinese trial of an American (a truck driver for a Friends Ambu- 
lance Unit) was received with dissatisfaction by both Ambassador Hurley 
and the Department. The Ambassador quoted the former Judge of the 
U.S. Court for China as saying that no district attorney in the United States 
would have prosecuted such a case. Eventually (p. 1456) the Supreme 
Court (of China) reversed and remanded tc the Szechuan high court, which 
on retrial found the American not guilty. 

Covey T. OLIVER 
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BRIEFER NOTES 


When Battle Rages, How Can Law Protect? Working Paper and Pro- 
ceedings of the Fourteenth Hammarskjöld Forum. Edited by John Carey. 
(Dobbs Ferry, N. Y.: Oceana Publications, Inc., 1971. pp. ix, 115.) The 
Fourteenth Hammarskjöld Forum was presented by the Special Commit- 
tee on the Lawyers Role in the Search for Peace, of the Association of 
the Bar of the City of New York. The subject for consideration was the 
law of war. The working paper and proceedings of the Forum have been 
edited by John Carey and the outcome is a modest but entirely reputable 
contribution to the literature of the subject. The tone is set by Professor 
Howard S. Levie’s working paper, a model of clarity and useful emphasis, 
buttressed by substantial references, Professor Levie selects the major 
inadequacies in the existing law and considers each problem constructively 
and with particular reference to recent studies, including the Secretariat 
paper on “Respect for Human Rights in Armed Conflict” (U.N. Doc. 
A/7720). His short list of major inadequacies is as follows: the non- 
existence of and the need for (a) a method for the automatic determination 
that a particular situation requires the application of the law of armed con- 
flict; (b) a method which will ensure the presence in the territory of each 
state party to an armed conflict of a protecting power or an international 
body with adequate authority to police compliance with that law; (c) a 
complete and total prohibition of the use in armed conflict of chemical and 
biological agents; and (d) a complete code governing the use of air power 
in armed conflict. In the proceedings of the Forum, Professor Richard 
Baxter deals with the legal position of guerrillas and Congressman Richard 
D. McCarthy with chemical and biological warfare. 

The signing on April 10, 1972, of the Convention on Bacteriological ( Bio- 
logical) and Toxin Weapons indicates the value of this neat volume in pro- 
viding background to contemporary matters of moment. The volume is 
completed by an excellent bibliography perpared by Mr. Antony P. Grech. 

TAN BROWNLIE 


The International Protection of Private Creditors from the Treaties of 
Westphalia to the Congress of Vienna (1648-1815)—-A Contribution to the 
History of the Law of Nations. By Dr. H. Neufeld (Leiden: A. W. Sijthoff, 
1971. pp. 174. FI. 27.) The author states in the Foreword to his work 
that he was engaged in advising on the liquidation of private money debts 
between ex-enemy persons after the two World Wars. This activity led 
him to inquire into the question of how settlements of such debts were 
effected in previous centuries. Could the roots of the principles of present- 
day settlements be found in the past? The historical research in which he 
engaged extended to problems of protection of private creditors by the 
classic law of nations in peace time, in time of war and in the peace making, 
during the period from the Treaties of Westphalia to the Congress of Vienna. 
From this extensive research has emerged a remarkable monograph which 
not only historians of international law but also law teachers and legal 
practitioners may find extremely useful. 

The work is divided into two main parts. Part I takes us, in chronological 
order; through the most important Peace Treaties, i.e., the treaties ending 
the Thirty Years’ War (1648-59), the Treaties of the First Northern War 
(1657-61), Oliver Cromwell's Treaties (1654-67), the Peace Treaties of 
_ Louis XIV (1678-97), the Treaties from the Pacification of Utrecht until 
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the end of the Seven Years’ War (1713-63), the Treaties of the European 
Powers between the Seven Years’ War and the Wars of the French Revolu- 
tion (1763-92), the Treaties of the War of Independence of the U.S.A. 
(1778-1802), and the Treaties of the Wars with Revolutionary and Napo- 
leonic France and of the Congress of Vienna (1792-1815). The reader will 
also find in this part of the book a chapter on the international protection 
of private creditors according to the 2lassic writers including Hugo Grotius, 
Bynkershoek, Wolff, Moser, Martens, and Vattel. In Part II the author 
gives an excellent analysis of the salient legal features of the protection of 
foreign creditors. He starts with a discussion of the problems which arise 
in peace time, e.g., freedom of trade and property and most-favored-nation 
treatment. He draws our attention to the difference between present-day 
law and the classic law arising from the fact that the principle of nationality 
acquired its present importance only at the end of the 18th century with 
the appearance of the modern state in Europe. Hə then examines the effects 
of war on private enemy debts with particular reference to the difference 
between anglo-american and continental practice in the matter of defining 
the enemy character of private property (contrasting nationality and resi- 
dence). This is followed by an investigation of the special war measures 
(seizure, sequestration, confiscetion, and prohibition of payment of enemy 
debts) and of mitigation of these measures. The last section of Part II is 
concerned with protection of enemy private creditors in the peace making. 
The author here discusses the principles and means of settlement of enemy 
debts: release, restitution, compensation, confiscation, and adaptation of the 
administration of justice, particular'y the re-establishment of access to 
Courts. 

The authors extensive historical research and scholarly treatment of the 
subject as well as his wide practical experience fully justify the sub-title 
“A Contribution to the History of the Law of Nations.” 

CHARLES H. ALEXANDROWICZ 


The Legal Regime of Hydrospace. By E. D. Brown. (London: Stevens 
and Sons, 1971, for the London Institute of World Affairs, pp. xx, 236. Table 
of Cases, Treaties and Resolutions, Appendix. $14.50.) ‘This scholarly en- 
deavor by a well-known expert will appeal to the specialist rather than the 
general reader. In comparison with J. Andrassy’s International Law and 
the Resources of the Sea, it emphasizes the legal aspects of ocean bound- 
aries, including their history, rather than the political and economic prob- 
lems stemming from increased usage of ocean resources. The tables of 
cases, treaties, and resolutions are helpful. The author’s purposes are “to 
present an analysis of some of the most importan: current problems in the 
international law of the sea-delimitational questions; the regime of deep-sea 
mining, and the prevention of marine pollution—and to. complement [his] 
studies published separately on legal aspects of the military use of ocean 
space and of the protection of scientific research, thus facilitating a com- 
prehensive review of the developing law of hydrospace”. 

The author is cautious about “grand designs,” such as that of Mrs. Eliza- 
beth Mann Borgese, and only a ttle more supportive of Ambassador Pardo’s 
proposal for a unified outer boundery of national jurisdiction in ocean 
space. His own preference is for coastal state jurisdiction over the Contin- 
ental Shelf only and out to 200 miles, “thus lezving the freedom of the high 
seas as the predominant principle in the stperjacent waters”, He sees 
a necessity of yielding in some degree to the Montevideo pone because 
it may be taken up in other parts of the world. He is gloomy about the 


1 Reviewed in 63 A.J.LL. 867 (1971). 
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prospects of the Law of the Sea Conference proposed for 1973 because of 
the difficulty of resolving the jurisdictional question and the clumsiness of 
the Sea-Bed Committee in dealing with this obstacle. 

Part I considers the boundaries of hydrospace including the outer limit 
of the Continental Shelf and the delimitation of the shelf between opposite 
and adjacent states. The author concludes that the Internationa] Court in 
the North Sea Continental Shelf cases handed down a “judgment which is 
clearly at variance with present trends in state practice and can only add 
to the confusion over delimitation of the Continental Shelf” (p. 71). Part 
II, dealing with the utilization of hydrospace, is centered on the legal regime 
of deep-sea mining and the attendant problems posed for other freedoms 
(fishing, cable-laying, navigation, and scientific research). While acknowl- 
edging the efficiency of customary law the author hopes for a conventional 
deep-sea mineral regime to provide security of investment and operations. 
The author’s proposals for ocean agencies differ considerably from the 1970 
U. S. draft United Nations Convention on the International Seabed Area. 
Part III deals with the environmental protection of hydrospace by sum- 
marizing both international conventional and customary law with respect to 
oil and nuclear pollution and other hazards. It takes into account the con- 
nections between the Intergovernmental Oceanographic Commission’s ex- 
panded program of oceanic exploration and the pollution monitoring pro- 
grams proposed for international agencies. Owing to the subject matter, 
diffuse and difficult, this part suffers in comparison with the preceding 
sections. 

Danze. S. CHEEVER 


Aerial Piracy and International Law. Edited by Edward McWhinney. 
(Leiden: A. W. Sijthoff; Dobbs Ferrv, N. Y.: Oceana Publications, 1971. 
pp. 213.) The essays in this book grew out of a conference on Aerial Piracy 
and International Law held in Montreal in October 1970 under multiple 
sponsorship, including that of the American Society of International Law. 
Some of the papers are so brief as to warrant little attention. There are 
several of continuing interest, including the introductory essay by the editor, 
Professor McWhinney, “International Legal Problem—Solving and the Prac- 
tical Dilemma of Highjacking,” (pp. 15-26) in which he briefly reviews 
the history of aerial hijacking, of recent attempts to deal with it legally, 
and with alternative futures and control efforts. Others of value include 
the analyses by Charles F. Butler and Gerald F. FitzGerald of the draft 
conventions of 1970 on unlawful seizure of aircraft (and earlier efforts) 
and on acts of unlawful interference against civil aviation, in “The Path to 
International Legislation Against Hijacking,” (pp. 27~35), and “The London 
Draft Convention .. .” (pp. ae respectively. There is also a review 
of Canadian efforts to achieve a solution in “Securing the Enforcement of 
International Legal Obligations Relating to Unlawful Interference with 
International Civil Aviation: Canadian Initiatives,” by P. A. Bissonnette and 
L. S. Clark (pp. 72-93). Both Oliver Lissitzyn in “Hijacking, International 
Law and Human Rights” (pp. 116-123), and L. C. Green in “Hijacking 
and the Right of Asylum” (pp. 124-145) consider the hijacker within the 
framework of those seeking to flee a country for political reasons which may 
be appealing to the receiving state, another complicating dimension of the 
overall problem. Other contributors include John B. Rhinelander, Michel 
Pourcelet, and Haroldo Valladão. No author in the volume foresees any 
easy solution to the hijacking of aircraft in the present world system. Ap- 
pendices include relevant conventions, ICAO drafts and documents, U.N. 
resolutions, Council of Europe actions, and other draft proposals. 

Howarp j. TAUBENFELD 
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International Air Transportation As Affected by State Sovereignty. By 
Wenceslas J. Wagner. (Brussels: Bruylant, 1970. pp. 248. Appendix.) 
The author of this slim book on an important subject fails to inform the 
reader that it is, for the most part, a faithful if somewhat unidiomatic transla- 
tion of a doctoral dissertation published in Paris in 1948 under the title 
of Les Libertés de l'Air, with only slight revisions and additions. In sub- 
stance, it is a superficial survey of the history of international law as it has 
affected the freedom of air commerce, from the earliest theoretical discus- 
sions to the failure of the meetinz held in 1947 in Geneva under the auspices 
of the International Civil Aviation Organization to draft a generally accept- 
able multilateral agreement on commercial ‘air transport rights. Sixty pages 
of the Appendix present texts of well-known and readily available civil 
aviation conventions and agreements. 

As an elementary introductior to the subject, the book could be of some 
value. Unfortunately, it is marred by errors, imprecisions, and over-simpli- 
fications. It is simply not true that the U. S. Civil Aeronautics Act of 
1938 “did not expressly proclaim the sovereignty of the Union in the air 
space’ (p. 54). The Act did so in no uncertain terms in section 1107(i)(3), 
reiterating in clearer and stronger language a claim first asserted in section 
6 of the Air Commerce Act of 1926. It is also incorrect to say that during 
World War I the belligerents “did not object to the measures taken” by 
neutral states against belligerent aircraft whizh intruded into neutral air- 
space (p. 36). There were, in fact, protracted controversies between 
Germany and some neutral states, particularly the Netherlands, over such 
measures. It is misleading to say (pv. 53) that between the two World 
Wars “the Soviet Union alone stood away -rom any international rule- 
making and did not admit the freedom of entering its air space even in 
the modest limits established by the provisions of the Paris Convention”. 
So did Germany, which at that time was of greater importance than the 
U.S.S.R. in international civil aviation. The authors description of the 
1956 Multilateral Agreement on Commercial Rights of Non-Scheduled Air 
Services in Europe as giving “v-rtual freedom of operation to many types 
of non-scheduled flight” (p. 171) is a misleading generalization that fails 
to point out the numerous exceptions and qualifications which greatly re- 
duce the practical value of the instrument. The author completely ignores 
American contributions to the early literature of the subject, such as Arthur 
Kuhn’s pioneering and far-sighted ideas presented in a paper read in 1908 
at a meeting of the American Political Science Association and expanded in 
an article printed in 1910 in this Journax undez the title of “The Beginnings 
of an Aerial Law.” + 

There is no bibliography. Even the useful if limited list of works cited 
which appeared in the original French edition is omitted. Footnotes are 
scanty. And there is no index. 

O. J. Lissrrzyn 


The Concept of State Jurisdiction in Internctional Space Law. By Imre 
Anthony Csabafi. (The Hague: Martinus Nijhoff, 1971. pp. 197. Appen- 
dix. Index. Gld. 27.) This work is concerned with the development of 
the law of outer space with special reference to the role of the United 
Nations in the progressive codification of legal principles governing the 
conduct of states in this area. It reads like a summary of developments to 
date and is no substitute for a deeper analysis of the legal aspects of the 
Outer Space Treaty and other relevant documents. Interesting is the 
author’s definition of functional jurisdiction as “the right of a State in inter- 


14 AJ.LL. 109 (1910). 
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national law to regulate rights of persons, to affect property, things, events 
and occurrences in designated zones in outer space or areas on celestial 
bodies, whether by legislative, executive or judicial measure to the extent 
and for the period of time that is necessary to safeguard and secure its 
right to explore and exploit outer space including celestial bodies.” 

The book is preceded by an introduction by D. Goedhuis which reads 
more like a review than a foreword. There are several appendices, a rather 
selective bibliography, a brief subject index and a name index. 

Ropert K. WOETZEL 


The U.N. and the Palestinian Refugees: A Study in Non-territorial Admin- 
istration, By Edward H. Buehrig. (Bloomington: Indiana University Press, 
1971. pp. xvi, 215. Appendix. Index. $8.50.) This study of the United 
Nations Relief and Works Agency for the Palestine Refugees ( UNRWA) 
focuses on both its legal standing as an international entity and the adminis- 
tration of its operations. 

The analysis of the legal personality of UNRWA is important since it 
establishes that international agencies may retain an existence independent 
of the state within which they conduct operations. An introduction ex- 
amines the history of the refugee problem and the origin of UNRWA. A 
detailed examination of the commercial, tax, policing, and employment 
policies pursued by UNRWA in the Arab host states substantiates the 
special legal status attained by UNRWA. This analysis is weakest in the 
details of the bargaining process. Particularly in international law, juridical 
relations are usually the result of an underlying bargaining process and 
cannot be adequately assessed without reference to that process. Yet, in 
Buehrig’s book the leaders of UNRWA, their length of service, their posi- 
tion, as well as the tenor of their working relationship with the state authori- 
ties, are not examined. 

UNRWA operations among the refugees comprise less than half the book. 
The services discussed include economic rehabilitation, welfare, education, 
as well as problems of financing. Although many policy decisions of 
UNRWA are fraught with international political implications, the primary 
focus is upon Agency administrative problems. While this produces a re- 
vealing study of bureaucracy operating under intense and varied political 
pressure, it results in the slighting of fundamental political issues. The 1960 
UNRWA decision to substantially terminate policies designed to foster eco- 
nomic rehabilitation and integration of refugees into the Arab states, and 
instead to emphasize a program of education which some claim solidified 
Palestinian national consciousness, was an event of paramount political im- 
portance. Its implications are not discussed. 

In concluding his treatment of education and rehabilitation, the author 
suggests (p. 189) that UNRWA pass to refugee control with a new role, 
namely to “. . . sustain emergence of the Palestinians as an independent 
national entity”. The reader, without supporting arguments, is left to 
ponder the profound political implications and complexities of such a policy. 

As a study of the operation and legal status of an international agency 
the work is meticulously researched, comprehensive and valuable. 

Peter Z. R. FINKLE 


Intergovernmental Military Forces and World Public Order. By Walter 
L. Williams, Jr. (Leiden: A. W. Sijthoff; Dobbs Ferry, N. Y.: Oceana Publi- 
cations, 1971. pp. xiii, 703, Bibliography. $18.00.) Fresh analytic perspec- 
tives on intergovernmental military forces (“IMF's”) have been in notoriously 
short supply. Walter Williams has recognized this gap and has turned for 
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a remedy to the r a conceptual framework of policy- 
oriented jurisprudence. is ambitious study, based on a prize-winning 
Yale doctoral dissertation, stands as a suggestive beginning in applying this 


style of analysis systematically to the military activities of international - 


Organizations. 

Reaching beyond the orthodox categories of “collective security” and 
“peacekeeping, Williams asserts more expansively the emergence of a 
“world process of military cooperation” (p. 90). Its participants interact 
increasingly, he argues, in planning and executing collaborative military 
strategies, which may either foster or impede goals of minimum world 
public order. Two institutional variants are distinguishable: (1) “mullti- 
state military forces” (p. 93) that function outside the effective control of 
intergovernmental organizations, e.g., the U. S. naval quarantine during the 
Cuban missile crisis, and the Soviet-led occupation of Czechoslovakia; and 
(2) the “IMF process” by which “military forces have been established, 
operated and terminated under the authority of various intergovernmental 
organizations’ (p. 109), e.g., U.N. or regional peacekeeping missions, and 
forces under continuous NATO or Warsaw Pact command. 

After sketching historical patterns of irternational military co-operation, 
Williams analyses the dynamics of the contemporary IMF process, following 
generally but selectively the paths of inquiry charted in earlier works by 
McDougal and his associates. That “an IMF generally would be the most 
suitable modality for achieving community Dolicies through military co- 
operation” (p. ae is Williams’ principal thesis, which rests on his evalu- 
ation of contextual conditions, world community goals, and perspectives. 
The author assesses trends of authoritative dezision affecting IMFs, and he 
recommends community policies concerning organizational competence over 
IMFs, commitment by states of resources to IMFs, and jurisdiction over 
IMF personnel. 

Williams uses his chosen conceptual apparatus primarily as an organizing, 
rather than a theorizing, device. He does not attempt methodological re- 
finements or innovations, and his policy prescriptions contain few surprises. 
Yet, other legal scholars should be stimulated to follow his solid, meticu- 
lously-researched lead and his plea for further process-oriented analysis of 
this important phenomenon of international political life. 

Larry L. FABIAN 


Sources of International Uniform Law. Sources de Droit Uniforme Inter- 
national. Quellen des Internationalen Exnheitsrechts. Edited by Konrad 
Zweigert and Jan Kropholler. Vol I: Private and Commercial Law. 
(Leiden: A. W. Sijthoff, 1971. pp. xxxii, 1056. DA. 180; $50.00 (approx. ).) 
The present volume is the first of a three-volume undertaking, edited under 
the auspices of the Max-Planck-Institut fiir Auslindisches und Internatio- 
nales Privatrecht (Institute for Foreign and Private International vous at 
Hamburg by its director and a co-worker. Any lawyer who has ever had 
to do research involving international unification of law will welcome this 


publication, which is the first systematic collection of its kind and thus. 


fills a real gap. Its tri-lingual presentation of the texts makes it useable 
worldwide (and, incidentally, will be a toon to legal translators). While 
the first volume covers private and commercial law (subdivided into persons 
and family, succession, general contract and commercial law, sales and other 
specific contracts, torts, company law, negotiable instruments, banking and 
exchange transactions, insurance), the additional two volumes will deal 
with transportation, copyright, competition, and industrial prcperty. 

Most of the thirty-eight texts in this first volume represent international 
conventions, which are naturally the main sourze of international uniformity; 
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but they also include uniform forms and general conditions adopted, e.g., 
by the Economic European Community, the Warsaw-Oxford Rules on c.i.f. 
contracts, the Icoterms of 1953, General Conditions adopted by the socialist 
countries, and similar materials. The special problem of the Nordic coun- 
tries, which (as shown in the Chronological Table) were the pioneers of 
regional unification, is solved in an ingenious manner in that generally a 
translation of the respective Swedish law is presented, with references to 
the corresponding legislation of the other Nordic countries. 

A brief review cannot do justice to the achievement of years of meticulous 
research, sifting, delimitation, and editing embodied in this collection. It 
may, however, express a sense of keen anticipation of the two volumes to 
follow. ` 

M. MAGDALENA SCHOCH 


` International Administration: Its Evolution and Contemporary Applica- 
tions. Edited by Robert S. Jordan. (New York, London and Toronto: 
Oxford University Press, 1971. pp. xi, 299. Index. $3.95, paper.) This 
useful little book consists (1) of four essays on various aspects of the 
- origins of international administration, with special attention to the British 
secretariat tradition, the evolving concept of the international civil service, 
and the influence of British and French colonial rule; and (2) of four addi- 
tional essays focused on the administration of U.N. peace-keeping operations, 
certain administrative problems of the U.N. specialized agencies, and se- 
lected features of the NATO and European Community bureaucracies. 

Serving as prologue is an interesting informal commentary on the life of 
an international civil servant, largely reflecting the personal experience of 
Richard Van Wagenen as a member of the staff of the World Bank. In 
this reviewer's opinion, this piece represents the most original contribution 
to the book. Finally, as epilogue, the editor has included the widely quoted 
Dag Hammarskjöld Oxford lecture on “The International Civil Servant in 
Law and Fact”. 

The book helps to fill the wide gap existing between the availability of, 
and the need for, usable teaching materials at the graduate level in the 
field of international administration. The essays, all well written, contain 
numerous judicious and perceptive observations, in particular those relating 
to the P R of U.N. specialized agency activities. 

No two teachers would entirely agree as to what topics should be included 
in an undertaking of this sort, necessarily limited in scope. This reviewer, 
for example, would have welcomed an analytical chapter outlining types 
of research designed to illuminate the significant differences between inter- 
national and national administration, even at the expense of reducing the 
space allotted (three essays) to regional agencies. Alternatively, the Dag 
Hammarkjéld lecture, now available in various places, might have been 
omitted without great loss. This suggestion, however, is not to be taken 
as a serious criticism. The book in its present form may be commended to 
all teachers on the lookout for a compact selection of appropriate materials 
to supplement the scanty attention given to international administration in 
most texts on general international organization. 

Warrer R. SHARP 


American Diplomacy and the Narcotics Traffic, 1900-1939. A Study in 
International Humanitarian Reform. By Arnold H. Taylor. (Durham, 
N.C.: Duke University Press, 1969. pp. ix, 370. Index.) In this care- 
fully researched and well-written work, Professor Taylor, an historian, traces 
the course of American efforts to bring opium and its derivatives under effec- 
tive international control. The American approach was unequivocal from 
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the beginning: the use of narcotics, except for medical and scientific pur- 
poses, should be absolutely prohibited. Only slowly did the United States 
face up to the real complexities: peasants dependent upon opium as a cash 
crop, governments dependent upon opium trade as a source of revenue, 
drug manufacturers unwilling to restrict manufacture except on a quota 
basis, doubts about the sericusness of opium eating and smoking, and skep- 
ticism about the workabilit, of total prohibition rather than governmental 
monopoly as the most appropriate cure. Ski-tishness about any participa- 
tion in League of Nations activities, a generally isolationist attitude, and 
non-recognition of the Soviet Union hampered American policy in this field 
as elsewhere. Nevertheless, the United States definitely played a crucial 
role in constructing the basic frarnework of international narcotics control. 
Only two criticisms of the book are worth noting: The author unwisely 
assumes that the reader has completely assimilated all of the details of mat- 
ters already described, anc: he relies upon State Department documents 
even where they may be sel--serving, such as the extent to which the Ameri- 
can position was recognized by others as preferable, even though it was offi- 
cially rejected at certain conferences. Sich deficiencies, however, should 
not obscure the substantial service that Professor Taylor has performed for 
those concerned about the direction of American policy in this field. 
SAMUEL A. BLEICHER 


Fontes Iuris Gentium. Series A, Sectio II, Tomus 4: Rechisprechung der 
höchsten Gerichte der Bundesrepublik Deutschland in völkerrechtlichen 
Fragen (Decisions of the Superior Courts of the Federal Republic of 
Germany relating to Public International Law (1949-1960 ).) Bearbeitet im 
Max-Planck-Institut fiir ausländisches 6ffentliches Recht und Völkerrecht 
von Karl Doebring, Werner Morvay, Fritz Münch. (Cologne, Berlin: Carl 
Heymanns Verlag KG, 1970. pp. xlii, 1435. Cloth, DM. 148; paper, 
DM. 135.) This is the fourth volume of a series devoted to German judicial 
opinions on questions of international law. The second volume (1959), 
which dealt with the decisions of the German Supreme Court (Reichs- 
gericht) from 1929 to 1945, was reviewed in this Journnat in 19612 The 
third volume covered the decisions of those German courts which functioned 
as the highest tribunals during the occupation period from 1945 to the 
founding of the German Federal Republic and the establishment of the 
Federal Supreme Court and the Federal Constitutional Court. The present 
volume carries the record from 1949 to the end of the year 1960; 405 deci- 
sions have been arranged as in the preceding volumes. The First Part 
presents the headnotes of each decision in German, English and French, 
systematically arranged according to traditional categories of international 
law (pp. 3-183) plus a special section covering Germany's legal status after 
1945, territorial changes since 1937, and problems of the occupation (pp. 
185-361). This, together with the tri-lingual Introduction and the Sys- 
tematic General Index, offers a considerable first aid to scholars who do 
not read German. If they wish to learn the facts and the reasoning in a 
particular case they will, however, require translating help, since the sub- 
stantial excerpts from the decisicns in the Second Part (pp. 365-1351) are 
in German only. 

The wealth of the material contained in this tome as well as the novelty 
of many of the problems adjudicated defy any detailed discussion in a brief 
book note. Suffice it to say that the editors have achieved a model solution 


of a difficult editorial task. 
M. MAGDALENA SCHOCH 


155 A.J.LL. 510 (1961). 
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I Contratti tra Stati e Stranieri nel Diritto Internazionale. By Giorgio 
Sacerdoti. (Milan: Dott. A. Giuffrè Editore, 1972. pp. 406. Lire 4800.) 
“State Contracts With Aliens in International Law” play an ever increasing 
role in the economic relations between governments or their instrumentali- 
ties and foreign parties, mostly in the field of economic development, con- 
cessions, house and highway construction, investments, and other financial 
arrangements. The various aspects of such agreements concern primarily 
the choice of law—the applicable law being not always the domestic law 
of the contracting state—and the means for resolving future controversies 
arising from such agreements. 

The author thoroughly investigates these questions and related ones in a 
broad comparison of various legal systems. Thus the French contrat ad- 
ministratif and the German and British public law contracts raise the ques- 
tion whether the subject matter of the agreement is directly relevant to 
its legal status. Further considered are the requirements of an objective 
connection between the contract and the law chosen, the distinction be- 
tween acts jure imperi and jure gestionis and the international responsa- 
bility of States for breach of contracts with aliens. This latter question 
involves the unilateral modification or abrogation of terms of the contract 
and its termination, and also the application of the concepts of pacta 
sunt servanda, denial of justice, and permanent sovereignty over natural 
resources, 

Decisions of international courts and arbitral tribunals, mixed claims 
commissions, state practice and municipal court rulings, and legal writings 
from many countries are throughout considered. Indices of the cases, agree- 
ments, and authors cited, covering not less than sixteen pages, make this 
book a most valuable source for further research on the various problems 
of the growing international economic law. 


MARTIN DOMKE 


International Law in a Changing World: Cases, Documents, and Readings. 
Edited, with Introductions by Edward Collins, Jr. (New York: Random 
House, 1970. pp. xv, 493. Appendix. Index.) Although one might be 
inclined to view this book as “just another book of cases, documents and 
readings” on international law, a careful examination of the contents suggest 
that such a view is mistaken. In contrast to most of the existing materials 
currently available in textbook form, which are designed to service law 
school courses in international law, this one provides materials that are 
suitable to general courses in international law offered at the undergraduate 
level by many ortan science departments. The commentary at the be- 
ginning of the chapters and the selection of documentary and case materials 
provide information on those areas of international law most Instructors 
would want their undergraduates to understand. While the reader is not 
provided with the development of legal theory and the citation of legal 
scholarship that a law professor might want his students to have, the 
coverage is more than adequate for the typical undergraduate. The major 
cases are discussed and the basic legal concepts (7.e., recognition, succession, 
territory, jurisdiction, treaties, use of force, and the development of inter- 
national law) are covered at the level of depth which as far as this reviewer 
is concerned is appropriate for the non-professional introductory course in 
international law. In terms of educational materials for the undergraduate, 
Professor Collins has made an extremely useful contribution. | 


Wurm D. Corin 
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Netherlands Yearbook of International Law. Vol. I (1970). (Leiden: 
A. W. Sijthoff, 1971, pp. xii, 267. Index. DA. 40.) Published jointly in 
English by the Dutch International Law Review and the Inter-University 
Institute for International Law (a research and documentation agency 
formed in 1965 by the eight Dutch universities offering courses in inter- 
national law), the Yearbook is obtainable separately or as an issue of the 
Review. It contains articles and comments for the benefit of non-specialists, 
as well as Dutch international legal materials. These embrace Dutch state 
practice (approximately 100 pages), a list of Dutch treaties and other inter- 
national agreements (15 pages), a digest of Dutch judicial decisions on 
international law topics (20 pages), a bibliography of Dutch literature on 
international Jaw and related matters (7 pages), to which is appended a 
synopsis of Dutch law on aliens (20 pages). Fittingly, the section on 
comments consists of a survev (bv H. Fortuin, himself the author of several 
studies on Grotius) of literature on Grotius published in the twentieth 
century, both in the Netherlands and elsewhere (10 pages). The section 
of articles (70 pages) deals with fisheries, guerrilla warfare, and the Carib- 
bean Free Trade Association. 

The prospect of an annual survey, in convenient form, of Dutch state 
practice, treaties, jurispruderce, and doctrine in the field of international 
law is highly gratifying and useful. The new enterprise is to be saluted 
with cordial welcome, especially by the Society which publishes Inter- 


national Legal Materials. 
EDWARD DuMBAULD 
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OFFICIAL DOCUMENTS 


SPECIALIZED CONFERENCE OF CARIBBEAN COUNTRIES 
CONCERNING THE PROBLEMS OF THE SEA 


DECLARATION OF SANTO Dominco* 
Done in Santo Domingo de Guzmán, Deminican Republic, June 9, 1972 


TERRITORIAL SEA 


l. The sovereignty of a State extends, beycnd its land territory and its 
internal waters, to an area of the sea adjacent to its coast, designated as the 
territorial sea, including the superjacent air space as well as the subjacent 
seabed and subsoil. 

2. The breadth of the territorial sea and the manner of its delimitation 
should be the subject of an international agreement, preferably of a world- 
wide scope. In the meantime, each State has the right to establish the 
breadth of its territorial sea up to a limit of 12 nautical miles to be measured 
from the applicable baseline. 

3. Ships of all States, whether coastal or not, should enjoy the right of 
innocent passage through the territorial sea, in accordance with International 
Law. 


PATRIMONIAL SEA 


1. The coastal State has sovereign rights over the renewable and non- 
renewable natural resources, which are found in the waters, in the seabed 
and in the subsoil of an area adjacent to the territorial sea called the patri- 
monial sea. 

2. The coastal State has the duty to promote and the right to regulate the 
conduct of scientific research within the patrimonial sea, as well as the right 
to adopt the necessary measures to prevent marine pollution and to ensure 
its sovereignty over the resources of the area. 

3. The breadth of this zone should be the subject of an international agree- 
ment, preferably of a worldwide scope. The whole of the area of both 
the territorial sea and the patrimonial sea, taking into account geographic 
circumstances, should not exceed a maximum of 200 nautical miles. 

4, The delimitation of this zone between two or more States, should be 
carried out in accordance with the peaceful procedures stipulated in the 
Charter of the United Nations. 

5. In this zone ships and aircraft of all States, whether coastal or not, 
should enjoy the right of freedom of navigation and overflight with no 
restrictions other than those resulting from the exercise by the Coastal State 

* Doc. CCM/RC/5 (1972). The states which signed the Declaration were Colombia, 
Costa Rica, Guatemala, Haiti, Honduras, Mexico, Nicaragua, Dominican Republic, Trini- 
dad and Tobago, and Venezuela. It was not signed ky Barbados, El Salvador, Guyana, 
Jamaica, and Panama. 
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of its rights within the area. Subject only to these limitations, there will 
also be freedom for the laying of submarine cables and pipelines. 


CONTINENTAL SHELF 


1. The coastal State exercises over the continental shelf sovereign rights 
for the purpose of exploring it and exploiting its natural resources. 

2. The continental shelf includes the seabed and subsoil of the submarine 
areas adjacent to the coast, but outside the area of the territorial sea, to a 
depth of 200 metres or, beyond that limit, to where the depth of the super- 
jacent waters admits the exploitation of the natural resources of the said 
areas. 

3. In addition, the States participating in this Conference consider that 
the Latin American Delegations in the Committee on the Seabed and Ocean 
Floor of the United Nations should promote a study concerning the advisa- 
bility and timing for the establishment of precise outer limits of the conti- 
nental shelf taking into account the outer limits of the continental rise. 

4, In that part of the continental shelf covered by the patrimonial sea 
the legal regime provided for this area shall apply. With respect to the 
part beyond the patrimonial sea, the régime established for the continental 
shelf by International Law shall apply. 


INTERNATIONAL SEABED 


1. The seabed and its resources, beyond the patrimonial sea and beyond 
the continental shelf not covered by the former, are the common heritage 
of mankind, in accordance with the Declaration adopted by the General 
Assembly of the United Nations in Resolution 2749 (XXV) of December 17, 
1970. 

2. This area shall be subject to the régime to be established by inter- 
national agreement, which should create an international authority em- 
powered to undertake all activities in the area, particularly the exploration, 
exploitation, protection of the marine environment and scientific research, 
either on its own, or through third parties, in the manner and under the 
conditions that may be established by common agreement. 


Hica SEAS 


The waters situated beyond the outer limits of the patrimonial sea consti- 
tute an international area designated as high seas, in which there exists 
freedom of navigation, of overflight and of laying submarine cables and 
pipelines. Fishing in this zone should be neither unrestricted nor indis- 
criminate and should be the subject of adequate international regulation, 
preferably of worldwide scope and general acceptance. 


MARINE POLLUTION 


1. [It] is the duty of every State to refrain from performing acts which 
may pollute the sea and its seabed, either inside or outside its respective 
jurisdictions, i 
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2. The international responsibility of physical or juridical persons damag- 
ing the marine environment is recognized. With regard to this matter the 
drawing up of an international agreement, preferably of a worldwide scope, 
is desirable. | 


REGIONAL COOPZRATION 


1. [The countries in the area] recognizing the need for the countries in 
the area to unite their efforts and adopt a zommon policy vis a vis the prob- 
lems peculiar to the Caribbean Sea relating mainly to scientific research, 
pollution of the marine environment, corservation, exploration, safeguard- 
ing and exploitation of the -esources of tke sea. 

2. Decide to hold periodic meetings, if possible once a year, of senior 
governmental officials, for the purpose of coordinating and harmonizing 
national efforts and policies in all aspects of oceanic space with a view of 
ensuring maximum utilization of resources by all the peoples of the region. 

The first meeting may be convoked by any of the States participating in 
this Conference. 

Finally, the feelings of peace and respect for international law which 
have always inspired the Latin Americar countries are hereby reaffirmed. 
It is within this spirit of harmony and solidarity, and for the strengthening 
of the norms of the inter-american system, that the principles of this docu- 
ment shall be realized. 

The present Declaration shall be called “Declaration of Santo Domingo.” 

Done in Santo Domingo de Guzman, L‘ominican Republic this ninth day 
of June one thousand nine hnudred and seventy-two (1972), in a single 
copy in the English, French and Spanish languages, each text being equally 
authentic, 


BASIC PRINCIPLES OF RELATIONS BETWEEN THE 
UNITED STATES OF AMERICA AND THE UNION 
OF SOVIET SOCIALIST REPUBLICS * 


The United States of America and the Union of Soviet Socialist Re- 
publics, 

Guided by their obligations under the Charter of the United Nations 
and by a desire to strengthen peaceful relations with each other and to 
place these relations on the firmest possib-e basis, 

Aware of the need to make every effort to remove the threat of war 
and to create conditions which promote the reduction of tensions in the 
world and the strengthening of universal security and international co- 
operation, 

Believing that the improvement of US-Soviet relations and their mu- 
tually advantageous develcpment in such areas as economics, science and 


* 66 Dept. of State Bull, 898 (1972); 11 LL.M. 756 (1972). 
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culture, will meet these objectives and contribute to better mutual under- 
standing and business-like cooperation, without in any way prejudicing the 
interests of third countries, 

Conscious that these objectives reflect the interests of the peoples of 
both countries, 

Have agreed as follows: 


First, They will proceed from the common determination that in the 
nuclear age there is no alternative to conducting their mutual relations 
on the basis of peaceful coexistence. Differences in ideology and in the 
social systems of the USA and the USSR are not obstacles to the bilateral 
development of normal relations based on the principles of sovereignty, 
equality, non-interference in internal affairs and mutual advantage. 

Second. The USA and the USSR attach major importance to prevent- 
ing the development of situations capable of causing a dangerous exacer- 
bation of their relations. Therefore, they will do their utmost to avoid 
military confrontations and to prevent the outbreak of nuclear war. They 
will always exercise restraint in their mutual relations, and will be pre- 
pared to negotiate and settle differences by peaceful means. Discussions 
and negotiations on outstanding issues will be conducted in a spirit of 
reciprocity, mutual accommodation and mutual benefit. 

Both sides recognize that efforts to obtain unilateral advantage at the 
expense of the other, directly or indirectly, are inconsistent with these ob- 
jectives. The prerequisites for maintaining and strengthening peaceful 
relations between the USA and the USSR are the recognition of the se- 
curity interests of the Parties based on the principle of equality and the 
renunciation of the use or threat of force. 

Third. The USA and the USSR have a special responsibility, as do other 
countries which are permanent members of the United Nations Security 
Council, to do everything in their power so that conflicts or situations will 
not arise which would serve to increase international tensions. Accord- 
ingly, they will seek to promote conditions in which all countries will live 
in peace and security and will not be subject to outside interference in 
their internal affairs. 

Fourth. The USA and the USSR intend to widen the juridical basis 
of their mutual relations and to exert the necessary efforts so that bilateral 
agreements which they have concluded and multilateral treaties and agree- 
ments to which they are jointly parties are faithfully implemented. 

Fifth. The USA and the USSR reaffirm their readiness to continue the 
practice of exchanging views on problems of mutual interest and, when 
necessary, to conduct such exchanges at the highest level, including meet- 
ings between leaders of the two countries. 

The two governments welcome and will facilitate an increase in pro- 
ductive contacts between representatives of the legislative bodies of the 
two countries. 


. è 
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Sixth. The Parties will continue their effarts to limit armaments on a 
bilateral as well as on a multilateral basis. They will continue to make 
special efforts to limit strategic armaments. Whenever possible, they will 
conclude concrete agreements aimed at achieving these purposes. 

The USA and the USSR regard as the ultimate objective of their efforts 
the achievement of general and complete disarmament and the establish- 
ment of an effective system of international security in accordance with 
the purposes and principles of the United Nations. 

Seventh. The USA and the USSR regard commercial and economic 
ties as an important and necessary element in the strengthening of their 
bilateral relations and thus will actively promote the growth of such ties. 
They will facilitate cooperation between the relevant organizations and 
enterprises of the two countries and the conclusion of appropriate agree- 
ments and contracts, including long-term cnes. 

The two countries will contribute to the improvement of maritime and 
air communications between them. 

Eighth. The two sides consider it timely and useful to develop mutual 
contacts and cooperation in the fields of science end technclogy. Where 
suitable, the USA and the USSR will conclude appropriate agreements 
dealing with concrete cooperation in these fields. 

Ninth. The two sides reaffirm their intention to deepen cultural ties 
with one another and to encourage fuller familiarization with each other’s 
cultural values. They will promote improved conditions for cultural ex- 
changes and tourism. 

Tenth. The USA and the USSR will seek to ensure that their ties and 
cooperation in all the above-mentioned fields and in any others in their 
mutual interest are built on a firm and long-term basis. To give a perma- 
nent character to these efforts, they will establish in all fields where this 
is feasible joint commissions or other joint bodes. 

Eleventh. The USA and the USSR make no claim for themselves and 
would not recognize the claims of anyone else to any special rights or 
advantages in world affairs. They recognize the sovereign equality of 
all states. 

The development of US-—Soviet relations is not directed against third 
countries and their interests. 

Twelfth. The basic principles set forth in this document do not affect 
any obligations with respect to other countries earlier assumed by the 
USA and the USSR. 

Moscow, May 29, 1972 


For the United States For the Union of Soviet 
of America Socialist Republics 
RicHARD NIXON LEONID J. BREZHNEV 
President of the General Secretarv of the 
United States Central Committee, 
.of America CPSU 
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COUNCIL OF EUROPE 
EUROPEAN CONVENTION ON STATE IMMUNITY AND ÅDDITIONAL PROTOCOL 


As of May 24, 1972, the following countries had signed the Convention: Austria, 
Belgium, Federal Republic of Germany, Luxembourg, Netherlands, Switzerland, and 
United Kingdom. Austria, Belgium, Federal Republic of Germany, Luxembourg, Nether- 
lands, and Switzerland had signed the Additional Protocol. 

Resolution (72) 2 of the Committee of Ministers of the Council of Europe, concerning 
the European Convention on State Immunity, was adopted on January 18, 1972. The 
operative paragraph of the Resolution “recommends the governments of those member 
States which shall become Parties to this Convention to establish, for the purpose of 
Article 21 of the Convention, a procedure which shall be as expeditious and simple as 
possible.” . 

The Convention was initially drafted by the Committee of Experts on State Immunity 
for the European Committee on Legal Co-operation (CCJ). The draft Convention was 
approved by the Council of Ministers of the Council of Europe. 

The preparatory work for the Convention is to be found in the following documents, 
inter alia: Report by the Committee of Experts on State Immunity for the attention of 
the European Committee on Legal Co-operation, September 29, 1970, Council of Europe 
Doc. CCJ (70) 23 and Addendum (¢Restricted); Draft Explanatory Report on the 
European Convention on State Immunity (Text revised by a working party), June 9, 
1971, Council of Europe Doc. CCJ (71) 33 (Restricted); Report of the Sub-Committee 
on State Immunity to the CCJ, June 14, 1971, Council of Europe Doc. CCJ (71) 36 
and Addendum and Corrigendum (Restricted); and European Committee on Legal 
Co-operation, 15th Meeting, Report for the attention of the Council of Ministers at 14-17, 
Council of Europe Doc. CM (71) 91, CC] (71) 38 (Restricted). 


Done at Basle, May 16, 1972 


The member States of the Council of Europe, signatory hereto, 

Considering that the aim of the Council of Europe is to achieve a greater 
unity between its Members; 

Taking into account the fact that there is in international law a tendency 
to restrict the cases in which a State may claim immunity before foreign 
courts; 

Desiring to establish in their mutual relations common rules relating to 
the scope of the immunity of one State from the jurisdiction of the courts 
of another State, and designed to ensure compliance with judgments given 
against another State; 

Considering that the adoption of such rules will tend to advance the 
work of harmonisation undertaken by the member States of the Council of 
Europe in the legal field, 

Have agreed as follows: 


CHAPTER I 
Immunity from jurisdiction 
Article 1 


1. A Contracting State which institutes or intervenes in proceedings before 
a court of another Contracting State submits, for the purpose of those 
proceedings, to the jurisdiction of the courts of that State. 


* Text provided by the Council of Europe. ; 
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2. Such a Contracting State cannot claim immunity from the jurisdiction 
of the courts of the other Contracting State in respect of any counterclaim: 


(a) arising out of the legal relationship or the facts on which the 
principal claim is based; 

(b) if, according to the provisions of this Convention, it would not have 
been entitled to invoke immunity in respect of that counterclaim had 
separate proceedings been brought against it in those courts. 


3. A Contracting State which raakes a counterclaim in proceedings be- 
fore a court of another Contracting State submits to the jurisdiction of the 
courts of that State with respect not only to he counterclaim but also to 
the principal claim. 


Article 2 


A Contracting State cannot claim immunity from the jurisdiction of a 
court of another Contracting State if it has undertaken to submit to the 
jurisdiction of that court either: 


(a) by international agreement; 

(b) by an express term contained in a contract in writing; or 

(c) by an express consent given after a disaute between the parties has 
arisen. 


Article 3 


1. A Contracting State cannot claim immunity from the jurisdiction of a 
court of another Contracting State if, before claiming immunity, it takes any 
step in the proceedings relating to the merits. However, if the State 
satisfies the court that it could not have acquired knowledge of facts 
on which a claim to immunity can be based until after it has taken 
such a step, it can claim immunity based on trese facts if it does so at the 
earliest possible moment. 

2. A Contracting State is not deemed to have waived immunity if it 
appears before a court of another Contracting State in order to assert 
immunity. 


Article 4 


1. Subject to the provisions of Article 5, a Contracting State cannot claim 
immunity from the jurisdiction of the courts of another Contracting State 
if the proceedings relate to an obligation of the State, which, by virtue of 
a contract, falls to be discharged in the territory of the State of the forum. 

2. Paragraph 1 shall not apply: 


(a) in the case of a contract ccncluded between States; 

(b) if the parties to the contract have otherwise agreed in writing; 

(c) if the State is party to a contract concluded on its territory and the 
obligation of the State is governed by its administrative law. 
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Article 5 


1. A Contracting State cannot claim immunity from the jurisdiction of 
a court of another Contracting State if the proceedings relate to a contract 
of employment between the State and an individual where the work has 
to be performed on the territory of the State of the forum. 

2. Paragraph 1 shall not apply where: 


- 


(a) the individual is a national of the employing State at the time when 
the proceedings are brought; 

(b) at the time when the contract was entered into the individual was 
neither a national of the State of the forum nor habitually resident in that 
State; or 

(c) the parties to the contract have otherwise agreed in writing, unless, 
in accordance with the law of the State of the forum, the courts of that 
State have exclusive jurisdiction by reason of the subject-matter. 


3. Where the work is done for an office, agency or other establishment 
referred to in Article 7, paragraphs 2 (a) and (b) of the present Article 
apply only if, at the time the contract was entered into, the individual had 
his habitual residence in the Contracting State which employs him. 


Article 6 


1. A Contracting State cannot claim immunity from the jurisdiction of a 
court of another Contracting State if it participates with one or more 
private persons in a company, association or other legal entity having 
its seat, registered office or principal place of business on the territory of 
the State of the forum, and the proceedings concern the relationship, in 
matters arising out of that participation, between the State on the one 
hand and the entity or any other participant on the other hand. 

2. Paragraph 1 shall not apply if it is otherwise agreed in writing. 


Article 7 


1. A Contracting State cannot claim immunity from the jurisdiction of a 
court of another Contracting State if it has an the territory of the State of 
the forum an office, agency or other establishment through which it en- 
gages, in the same manner as a private person, in an industrial, com- 
mercial or financial activity, and the proceedings relate to that activity of 
the office, agency or establishment. 

2. Paragraph 1 shall not apply if all the parties to the dispute are States, 
or if the parties have otherwise agreed in writing. 


Article 8 


A Contracting State cannot claim immunity from the jurisdiction of a 
court of another Contracting State if the proceedings relate: 


(a) to a patent, industrial design, trade-mark, service mark or other 
similar right which, in the State of the forum, has been applied for, reg- 
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istered or deposited or is otherwise protected, and in respect of which the 
State is the applicant or owner; 

(b) to an alleged infringement by it, in the territory of the State of the 
forum, of such a right belonging to a third person and protected in that 
State; 

(c) to an alleged infringement by it, in the territory of the State of 
the forum, of copyright belonging to a th:rd person and protected in that 
State; 

(d) to the right to use a trade name in the State of the forum. 


Article 9 


A Contracting State cannot claim immunitv from the jurisdiction of a 
court of another Contracting State if the proceedings relate to: 


(a) its rights or interests in, or its use cr possession of, immovable 
property; or 

(b) its obligations arising out of its rights or interests in, or use or posses- 
sion of, immovable property 


and the property is situated in the territory of the State of the forum. 


Article 10 


A Contracting State cannot claim immunity from the jurisdiction of a 
court of another Contracting State if the proceedings relate to a right in 
movable or immovable property arising by way of succession, gift or 
bona vacantia. 


' Article 11 


A Contracting State cannot claim immunity from the jurisdiction of a 
court of another Contracting State in proceedings which relate to redress 
for injury to the person or damage to tangible property, if the facts which 
occasioned the injury or damage occurred in the territory of the State of the 
forum, and if the author of the injury or damage was present in that 
territory at the time when those facts occurred. 


Article 12 


1. Where a Contracting State has agreed in writing to submit to arbitration 
a dispute which has arisen or may arise out of a civil or commercial matter, 
that State may not claim immunity from the jurisdiction of a court of an- 
other Contracting State on the territory or according to the law of which 
the arbitration has taken or will take place in respect of any proceedings 
relating to: 


(a) the validity or interpretation of the arbitration agreement; 
(b) the arbitration procedure; 
(c) the setting aside of the award, 


unless the arbitration agreement otherwise provides. 


+>) 


1972] OFFICIAL DOCUMENTS | 927 


2. Paragraph 1 shall not apply to an arbitration agreement between 
States. 


Article 13 


Paragraph 1 of Article 1 shall not apply where a Contracting State 
asserts, in proceedings pending before a court of another Contracting State 
to which it is not a party, that it has a right or interest in property which 
is the subject-matter of the proceedings, and the circumstances are such 
that it would have been entitled to immunity if the proceedings had been 
brought against it. 


Article 14 


Nothing in this Convention shall be interpreted as preventing a court of 
a Contracting State from administering or supervising or arranging for the 
administration of property, such as trust property or the estate of a bank- 
rupt, solely on account of the fact that another Contracting State has a 
right or interest in the property. 


Article 15 


A Contracting State shall be entitled to immunity from the jurisdiction 
of the courts of another Contracting State if the proceedings do not fall 
within Articles 1 to 14; the court shall decline to entertain such proceedings 
even if the State does not appear. 


CHAPTER IT 


Procedural rules 
Article 16 


l. In proceedings against a Contracting State in a court of another Con- 
tracting State, the following rules shall apply. 
2. The competent authorities of the State of the forum shall transmit 
—the original or a copy of the document by which the proceedings are 
instituted; 
—a copy of any judgment given by default against a State which was 
defendant in the proceedings, 
through the diplomatic channel to the Ministry of Foreign Affairs of the 
defendant State, for onward transmission, where appropriate, to the com- 
petent authority. These documents shall be accompanied, if necessary, by 
a translation into the official language, or one of the official languages, of 
the defendant State. 
3. Service of the documents referred to in paragraph 2 is deemed to have 
been effected by their receipt by the Ministry of Foreign Affairs. 
4. The time-limits within which the State must enter an appearance or 
appeal against any judgment given by default shall begin to run two 
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months after the date on which the document by which the proceedings 
were instituted or the copy of the judgment is received by the Ministry 
of Foreign Affairs. 

ð. If it rests with the court to prescribe the time-limits for entering an 
appearance or for appealing against a judgment given by default, the court 
shall allow the State not less than two months after the date on which 
the document by which the proceedings are instituted or the copy of the 
judgment is received by the Ministry of Fareign Affairs. 

6. A Contracting State which appears in the proceedings is deemed to 
have waived any objection to the method of service. 

7. If the Contracting State has not appeared, judgment by default may 
be given against it only if it is established that the document by which the - 
proceedings were instituted has been transmitted in conformity with 
paragraph 2, and that the time-limits for entering an appearance provided 
for in paragraphs 4 and 5 have been observed. 


Article 17 


No security, bond or deposit, however described, which could not have 
been required in the State af the forum of a national of that State or a 
person domiciled or resident <here, shall be required of a Contracting State 
to guarantee the payment of judicial costs or expenses. A State which is 
a claimant in the courts of another Contracting State shall pay any judicial 
costs or expenses for which it may become liable. 


Article 18 


A Contracting State party to proceedings before a court of another Con- 
tracting State may not be subjected to any measure of coercion, or any 
penalty, by reason of its failure or refusal to disclose any documents or 
other evidence. However the court may draw any conclusion it thinks fit 
from such failure or refusal. | 


Article 19 


1. A court before which proceedings to which a Contracting State is a 
party are instituted shall, at the request of one of the parties or, if its 
national law so permits, of its own motion, decline to proceed with the 
case or shall stay the proceedings if other proceedings between the same 
parties, based on the same facts and having the same purpose: 


(a) are pending before a court of that Contracting State, and were the 
first to be instituted; or 

(b) are pending before a court of any other Contracting State, were the 
first to be instituted and may result in a judgment to which the State party 
to the proceedings must give effect by virtue of Article 20 or Article 25. 


2. Any Contracting State whose lew gives the courts a discretion to 
decline to proceed with a case or to stay the proceedings in cases where 
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proceedings between the same parties, based on the same facts and having 
the same purpose, are pending before a court of another Contracting State, 
may, by notification addressed to the Secretary General of the Council of 
Europe, declare that its courts shall not be bound by the provisions of 
paragraph 1. 


CHAPTER II 


Effect of Judgment 
Article 20 


1.. A Contracting State shall give effect to a judgment given against it by 
a court of another Contracting State: 


(a) if, in accordance with the provisions of Articles 1 to 13, the State 
could not claim immunity from jurisdiction; and 

(b) if the judgment cannot or can no longer be set aside if obtained by 
default, or if it is not or is no longer subject to appeal or any other 
form of ordinary review or to annulment. 

2. Nevertheless, a Contracting State is not obliged to give effect to such 
a judgment in any case: 


(a) where it would be manifestly contrary to public policy in that State 
to do so, or where, in the circumstances, either party had no adequate op- 
portunity fairly to present his case; 

(b) where proceedings between the same parties, based on the same 
facts and having the same purpose: 


(i) are pending before a court of that State and were the first to be 
instituted; 

(ii) are pending before a court of another Contracting State, were the 
first to be instituted and may result in a judgment to which the State 
party to the proceedings must give effect under the terms of this 
Convention; 


(c) where the result of the judgment is inconsistent with the result of 
another judgment given between the same parties: 


(i) by a court of the Contracting State, if the proceedings before that 
court were the first to be instituted or if the other judgment has been given 
before the judgment satisfied the conditions specified in paragraph 1 (b); or 

(ii) by a court of another Contracting State where the other judgment 
is the first to satisfy the requirements laid down in the present Convention; 


(d) where the provisions of Article 16 have not been observed and the 
State has not entered an appearance or has not appealed against a judgment 


by default. 


3. In addition, in the cases provided for in Article 10, a Contracting State 
is not obliged to give effect to the judgment: 


+d 
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(a) if the courts of the State of the forum would not have been entitled 
to assume jurisdiction had they applied, mutatis mutandis, the rules of 
jurisdiction (other than those mentioned in the Annex to the present Con- 
vention) which operate in the Stete agairst which judgment is given; or 

(b) if the court, by applying a law other than that which would have 
been applied in accordance with the rules of private interna*ional law of 
that State, has reached a result different from that which would have been 
reached by applying the law determined by those rules. 


However, a Contracting State may not rely upon the grounds of refusal 
specified in sub-paragraphs (a) and (b) above if it is bound by an agree- 
ment with the State of the forum on the reccgnition and enforcement of 
judgments and the judgment fulfils the requirement of that agreement 
as regards jurisdiction and, where appropriate, the law applied. 


Article 21 


l. Where a judgment has been given against a Contracting State and 
that State does not give effect thereto, the party which seeks to invoke the 
judgment shall be entitled to have determined by the competent court 
of that State the question whether effect should be given to the judgment 
in accordance with Article 20. Proceedings may also be brought before 
this court by the State against which judgment has been given, if its 
law so permits. 

2. Save in so far as may be necessary for the application of Article 20, 
the competent court of the State in question may not review the merits 
of the judgment. 

3. Where proceedings are instituted before < court of a State in accord- 
ance with paragraph 1: 


(a) the parties shall be given an opportunity to be heard in the proceed- 
ings; 

(b) documents produced by the party seeking to invoke the judgment 
shall not be subject to legalisation or any cther like formality; 

(c) no security, bond or deposit, however described, shall be required of 
the party invoking the judgment by reason of his nationality, domicile or 
residence; 

(d) the party invoking the judgment shall bs entitled to legal aid under 
conditions no less favourable than those applicable to nationals of the 
State who are domiciled and resident therein. 


4, Each Contracting State shall, when depositing its instrument of ratifi- 
cation, acceptance or accession, designate the court or courts referred to 
in paragraph 1, and inform the Secretary General of the Council of Europe 
thereof. 


Article 22 


1. A Contracting State shall give effect to a settlement to which it is a 
party and which has been made before a ccurt of another Contracting 
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State in the course of the proceedings; the provisions of Article 20 do not 
apply to such a settlement. 

2. If the State does not give effect to the settlement, the procedure 
provided for in Article 21 may be used. 


Article 23 


No measures of execution or preventive measures against the property 
of a Contracting State may be taken in the territory of another Contracting 
State except where and to the extent that the State has expressly consented 
thereto in writing in any particular case. 


CHAPTER IV 


Optional provisions 
Article 24 


1. Notwithstanding the provisions of Article 15, any State may, when 
signing this Convention or depositing its instrument of ratification, accept- 
ance or accession, or at any later date, by notification addressed to the 
Secretary General of the Council of Europe, declare that, in cases not falling 
within Articles 1 to 13, its courts shall be entitled to entertain proceedings 
against another Contracting State to the extent that its courts are entitled 
to entertain proceedings against States not Party to the present Convention. 
Such a declaration shall be without prejudice to the immunity from jurisdic- 
tion which foreign States enjoy in respect of acts performed in the exercise 
of sovereign authority (acta jure imperti). 

2, The courts of a State which has made the declaration provided for in 
paragraph 1 shall not however be entitled to entertain such proceedings 
against another Contracting State if their jurisdiction could have been based 
solely on one or more of the grounds mentioned in the Annex to the 
present Convention, unless that other Contracting State has taken a step 
in the proceedings relating to the merits without first challenging the 
jurisdiction of the court. 

3. The provisions of Chapter II apply to proceedings instituted against a 
Contracting State in accordance with the present Article. 

4, The declaration made under paragraph 1 may be withdrawn by noti- 
fication addressed to the Secretary General of the Council of Europe. The 
withdrawal shall take effect three months after the date of its receipt, but 
this shall not affect proceedings instituted before the date on which the 
withdrawal becomes effective. 


Article 25 


1. Any Contracting State which has made a declaration under Article 24 
shall, in cases not falling within Articles 1 to 13, give effect to a judgment 
given by a court of another Contracting State which has made a like 
declaration: 
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(a) if the conditions prescribed in paregraph 1 (b) of Article 20 have 
been fulfilled; and 

(b) if the court is considered to have jurisdiction in accordance with the 
following paragraphs. 


2. However, the Contracting State is not obliged to give effect to such a 
judgment: 


(a) if there is a ground for refusal as provided for in paragraph 2 of 
Article 20; or 
(b) if the provisions of paragraph 2 of Article 24 have not been observed. 


3. Subject to the provisions of paragraph 4, a court of a Contracting 
State shall be considered to have jurisdiction for the purpose of paragraph 
1(b): , 


(a) if its jurisdiction is recognised in accordance with the provisions of 
an agreement to which the State of the forum and the other Contracting 
State are Parties; 

(b) where there is no agreement between the two States concerning 
the recognition and enforcement of judgments in civil matters, if the courts 
of the State of the forum would have been entitled to assume jurisdiction 
had they applied, mutatis mutandis, the rules of jurisdiction (other than 
those mentioned in the Annex to the present Convention) which operate 
in the State against which the judgment was ziven. This provision does 
not apply to questions arising out of contracts. 


4. The Contracting States having made the declaration provided for in 
Article 24 may, by means of a supplementary agreement to this Conven- 
tion, determine the circumstances in which their courts shall be considered 
to have jurisdiction for the purposes cf paragraph 1(b) of this Article. 

5. If the Contracting State does not give effect to the judgment, the 
procedure provided for in Article 21 may be used. 


Article 26 


Notwithstanding the provisions of Article 23, a judgment rendered 
against a Contracting State in proceedings relating to an industrial or com- 
mercial activity, in which the State is engaged in the same manner as a 
private person, may be enforced in the State of the forum against prop- 
erty of the State against which judgment has been given, used exclusively 
in connection with such an activity, if: 


(a) both the State of the forum and the State against which the judg- 
ment has been given have made declarations under Article 24; 

(b) the proceedings which resulted in the judgment fell within Articles 
1 to 13 or were instituted in accordance with paragraphs 1 and 2 of Article 
24. and 

(c) the judgment satisfies the requirements laid down in paragraph 
1(b) of Article 20. 


«I 
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CHAPTER V 


General provisions 
Article 27 


l. For the purposes of the present Convention, the expression “Con- 
tracting State” shall not include any legal entity of a Contracting State 
which is distinct therefrom and is capable of suing or being sued, even 
if that entity has been entrusted with public functions. 

2. Proceedings may be instituted against any entity referred to in para- 
graph 1 before the courts of another Contracting State in the same manner 
as against a private person; however, the courts may not entertain pro- 
ceedings in respect of acts performed by the entity in the exercise of 
sovereign authority (acta jure imperii). 

3. Proceedings may in any event be instituted against any such entity 
before those courts if, in corresponding circumstances, the courts would 
have had jurisdiction if the proceedings had been instituted against a 
Contracting State. 


Article 28 


1. Without prejudice to the provisions of Article 27, the constituent 
States of a Federal State do not enjoy immunity. 

2. However, a Federal State Party to the present Convention, may, by 
notification addressed to the Secretary General of the Council of Europe, 
declare that its constituent States may invoke the provisions of the Con- 
vention applicable to Contracting States, and have the same obligations. 

3. Where a Federal State has made a declaration in accordance with 
paragraph 2, service of documents on a constituent State of a Federation 
shall be made on the Ministry of Foreign Affairs of the Federal State, 
in conformity with Article 16. 

4, The Federal State alone is competent to make the declarations, noti- 
fications and communications provided for in the present Convention, and 
the Federal State alone may be party to proceedings pursuant to Article 34. 


Article 29 
The present Convention shall not apply to proceedings concerning: 


(a) social security; 
(b) damage or injury in nuclear matters; 
(c) customs duties, taxes or penalties. 


Article 30 


The present Convention shall not apply to proceedings in respect of 
claims relating to the operation of seagoing vessels owned or operated by 
a Contracting State or to the carriage of cargoes and of passengers by such 
vessels or to the carriage of cargoes owned by a Contracting State and 
carried on board merchant vessels. 
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Article 31 


Nothing in this Convention shall affect any immunities or privileges en- 
joyed by a Contracting State in respect of anything done or omitted to be 
done by, or in relation to, its armed forces when on the territory of an- 
other Contracting State. 


Article 32 


Nothing in the present Convention shall affect privileges and immunities 
relating to the exercise of the functions of diplomatic missions and con- 
sular posts and of persons connected with them. 


Article 33 


Nothing in the present Convention shall affect existing or future inter- 
national agreements in special fields which relate to matters dealt with 
in the present Convention. 


Article 34 


1. Any dispute which might arise between two or more Contracting 
States concerning the interpretation or application of the present Conven- 
tion shall be submitted to the International Court of Justice on the applica- 
tion of one of the parties tc the dispute or by special agreement unless 
the parties agree on a different method of peaceful settlement of the dispute. 

2. However, proceedings may not be instituted before the International 
Court of Justice which relate to: 


(a) a dispute concerning a question arising in proceedings instituted 
against a Contracting State before a court of another Contracting State, 
before the court has given a judgment which fulfils the condition pro- 
vided for in paragraph 1(b) of Article 20; 

(b) a dispute concerning a question arising in proceedings instituted 
before a court of a Contracting State in accordance with paragraph 1 of 
Article 21, before the court has rendered a final decision in such pro- 
ceedings. | 


Article 35 


1. The present Convention shall apply only to proceedings introduced 
after its entry into force. | 

2. When a State has become Party to this Convention after it has en- 
tered into force, the Convention shall apply only to proceedings introduced 
after it has entered into force with respect to thet State. 

3. Nothing in this Convention shall apply to proceedings arising out of, 
or judgments based on, acts, omissions or facts prior to the date on which 
the present Convention is opened for signature. 


* 
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CHAPTER VI 


Final provisions 
Article 36 


1, The present Convention shall be open to signature by the member 
States of the Council of Europe. It shall be subject to ratification or ac- 
ceptance. Instruments of ratification or acceptance shall be deposited with 
the Secretary General of the Council of Europe. 

2. The Convention shall enter into force three months after the date of 
the deposit of the third instrument of ratification or acceptance. 

3. In respect of a signatory State ratifying or accepting subsequently, 
the Convention shall enter into force three months after the date of the 
deposit of its instrument of ratification or acceptance. 


Article 37 


1, After the entry into force of the present Convention, the Committee 
of Ministers of the Council of Europe may, by a decision taken by a unani- 
mous vote of the members casting a vote, invite any non-member State 
to accede thereto. 

2. Such accession shall be effected by depositing with the Secretary 
General of the Council of Europe an instrument of accession which shall 
take effect three months after the date of its deposit. 

3. However, if a State having already acceded to the Convention notifies 
the Secretary General of the Council of Europe of its objection to the 
accession of another non-member State, before the entry into force of this 
accession, the Convention shall not apply to the relations between these 
two States. 


Article 38 


1. Any State may, at the time of signature or when depositing its instru- 
ment of ratification, acceptance or accession, specify the territory or terri- 
tories to which the present Convention shall apply. 

2. Any State may, when depositing its instrument of ratification, ac- 
ceptance or accession or at any later date, by declaration addressed to the 
Secretary General of the Council of Europe, extend this Convention to 
any other territory or territories specified in the declaration and for whose 
international relations it is responsible or on whose behalf it is authorised 
to give undertakings. 

3. Any declaration made in pursuance of the preceding paragraph may, 
in respect of any territory mentioned in such declaration, be withdrawn 
according to the procedure laid down in Article 40 of this Convention. 


Article 39 


No reservation is permitted to the present Convention. 
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Article 40 


1. Any Contracting State may, in so far as it is concerned, denounce this 
Convention by means of a notification addressed to the Secretary General 
of the Council of Europe. 

2. Such denunciation shall take effect six months after the date of re- 
ceipt by the Secretary General of such notification. This Convention 
shall, however, continue to apply to prozeedings introduced before the 
date on which the denunciation takes effect, and to judgments given in 
such proceedings. 


Article 4] 


The Secretary General of the Council of Europe shall notify the mem- 
ber States of the Council of Europe and any State which has acceded to 
this Convention of: 


(a) any signature; 

(b) any deposit of an instrument of ratification, acceptance or accession; 

(c) any date of entry into force of this Convention in accordance with 
Articles 36 and 37 thereof; 

(d) any notification received in pursuance of the provisions of para- 
graph 2 of Article 19; 

(e) any communication received in pursuance of the provisions of para- 
graph 4 of Article 21; 

(f) any notification received in pursuance of the provisions of paragraph 
1 of Article 24; 

(g) the withdrawal of any notification mads in pursuance of the pro- 
visions of paragraph 4 of Article 24; 

(h) any notification received in pursuance of the provisions of paragraph 
2 of Article 28; 

(i) any notification received in pursuance of the provisions of para- 
graph 3 of Article 37; 

(j) any declaration received in pursuance of the provisions cf Article 38; 

(k) any notification received in pursuance of the provisions of Article 
40 and the date on which denunciation takes effect. 


In witness whereof the undersigned, being duly authorised thereto, have 
signed this Convention. 

Done at Basle, this 6th day of May 1972, in English and French, both 
texts being equally authoritative, in a single ccpy which shall remain de- 
posited in the archives of the Council of Europe. The Secretary General 
of the Council of Europe shall transmit certified copies to each of the 
signatory and acceding States. 


ANNEX 


The grounds of jurisdiction referred to in paragraph 3, sub-paragraph 
(a), of Article 20, paragraph 2 of Article 24 and paragraph 3, sub-para- 
graph (b), of Article 25 are the following: 


Y 


$ 
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(a) the presence in the territory of the State of the forum of property 
belonging to the defendant, or the seizure by the plaintiff of property 
situated there, unless 


—the action is brought to assert proprietary or possessory rights in 
that property, or arises from another issue relating to such prop- 
erty; or 

—the property constitutes the security for a debt which is the 
subject-matter of the action; 


(b) the nationality of the plaintiff; 

(c) the domicile, habitual residence or ordinary residence of the plain- 
tiff within the territory of the State of the forum unless the assumption 
of jurisdiction on such a ground is permitted by way of an exception made 
on account of the particular subject-matter of a class of contracts; 

(d) the fact that the defendant carried on business within the territory 
of the State of the forum, unless the action arises from that business; 

(e) a unilateral specification of the forum by the plaintiff, particularly 
in an invoice. 


A legal person shall be considered to have its domicile or habitual 
residence where it has its seat, registered office or principal place of 
business. 


ADDITIONAL PROTOCOL 
TO THE EUROPEAN CONVENTION 
ON STATE IMMUNITY 


The member States of the Council of Europe, signatory to the present 
Protocol, 

Having taken note of the European Convention on State Immunity— 
hereinafter referred to as “the Conveniion”—-and in particular Articles 21 
and 34 thereof; 

Desiring to develop the work of harmonisation in the field covered by 
the Convention by the addition of provisions concerning a European pro- 
cedure for the settlement of disputes, 

Have agreed as follows: 


PART I 


Article 1 


1. Where a judgment has been given against a State Party to the Con- 
vention and that State does not give effect thereto, the party which seeks 
to invoke the judgment shall be entitled to have determined the question 
whether effect should be given to the judgment in conformity with Article 
20 or Article 25 of the Convention, by instituting proceedings before either: 


(a) the competent court of that State in application of Article 21 of 
the Convention; or . 
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(b) the European Tribunal constituted in conformity with the pro- 
visions of Part JII of the present Protocol, provided that that State is a 
Party to the present Protocol and has not made the declaration referred 
to in Part IV thereof. 


The choice between these two possibilities shall be final. 


2. If the State intends tc institute proceedings before its court in ac- 
cordance with the provisions of paragravh L of Article 21 of the Con- 
vention, it must give notice of its intention to do so to the party in whose 
favour the judgment has been given; the State may thereafter institute 
such proceedings only if the party has not, within three months of re- 
ceiving notice, instituted proceedings before the European Tribunal. Once 
this period has elapsed, the party in whose fevour the judgment has been 
given may no longer institute proceedings before the European Tribunal. 

3. Save in so far as may be necessary for the application of Articles 20 
and 25 of the Convention, the European Tribunal may not review the 
merits of the judgment. 


Part II 


Article 2 


1. Any dispute which might arise between two or more States Parties 
to the present Protocol concerning the interpretation or application of the 
Convention shall be submitted, on the applization of one of the parties 
to the dispute or by special agreement, to zhe European Tribunal con- 
stituted in conformity with <he provisions of Part III of the present Proto- 
col. The States Parties to the present Protozol undertake not to submit 
such a dispute to a different mode of settlement. 

2. If the dispute concerns a question arising in proceedings instituted 
before a court of one State Party to the Convention against another State 
Party to the Convention, or a question arising in proceedings instituted 
before a court of a State Party to the Convention in accordance with Arti- 
cle 21 of the Convention, it may not be referred to the European Tribunal 
until the court has given a final decision in such proceedings. 

3. Proceedings may not be instituted before the European Tribunal 
which relate to a dispute concerning a judgment which it has already de- 
termined or is required to determine by virtue of Part I of this Protocol. 


Article 3 


Nothing in the present Protocol shall be interpreted as preventing the 
European Tribunal from determining any dispute which might arise be- 
tween two or more States Farties to the Convention concerning the inter- 
pretation or application thereof and which might be submitted to it by 
special agreement, even if these States, or any of them, are not Parties 
to the present Protocol. 


$) 
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Parr II 


Article 4 


l. There shall be established a European Tribunal in matters of State 
Immunity to determine cases brought before it in conformity with the 
provisions of Parts I and II of the present Protocol. 

2. The European Tribunal shall consist of the members of the European 
Court of Human Rights and, in respect of each non-member State of the 
Council of Europe which has acceded to the present Protocol, a person 
possessing the qualifications required of members of that Court designated, 
with the agreement of the Committee of Ministers of the Council of Europe, 
by the government of that State for a period of nine years. 

3. The President of the European Tribunal shall be the President of the 
European Court of Human Rights. 


Article 5 


1. Where proceedings are instituted before the European Tribunal in 
accordance with the provisions of Part I of the present Protocol, the 
European Tribunal shall consist of a Chamber composed of seven mem- 
bers. There shall sit as ex officio members of the Chamber the member of 
the European Tribunal who is a national of the State against which the 

_ judgment has been given and the member of the European Tribunal who 
is a national of the State of the forum, or, should there be no such mem- 
ber in one or the other case, a person designated by the government of 
the State concerned to sit in the capacity of a member of the Chamber. 
The names of the other five members shall be chosen by lot by the Presi- 
dent of the European Tribunal in the presence of the Registrar. 

2. Where proceedings are instituted before the European Tribunal in. 
accordance with the provisions of Part II of the present Protocol, the 
Chamber shall be constituted in the manner provided for in the preceding 
paragraph. However, there shall sit as ex officio members of the Chamber 
the members of the European Tribunal who are nationals of the States 
parties to the dispute or, should there be no such member, a person desig- 
nated by the government of the State concerned to sit in the capacity of 
a member of the Chamber. 

3. Where a case pending before a Chamber raises a serious question 
affecting the interpretation of the Convention or of the present Protocol, 
the Chamber may, at any time, relinquish jurisdiction in favour of the 
European Tribunal meeting in plenary session. The relinquishment of 
jurisdiction shall be obligatory where the resolution of such question might 
have a result inconsistent with a judgment previously delivered by a 
Chamber or by the European Tribunal meeting in plenary session. The 
relinquishment of jurisdiction shall be final. Reasons need not be given 
for the decision to relinquish jurisdiction. 
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Article 6 

1. The European Tribunal shall decide any disputes as to whether the 
Tribunal has jurisdiction. 

2. The hearings of the European Tribunal shall be public unless the 
Tribunal in exceptional circumstances decides otherwise. 

3. The judgments of the European Tribunal, taken by a majority of the 
members present, are to be delivered in public session. Reasons shall be 
given for the judgment of the European Trib-umal. If the judgment does 
not represent in whole or in part the unanimcus opinion of the European 
Tribunal, any member shall be entitled to deliver a separate opinion. 

4. The judgments of the European Tribunal shall be final and binding 
upon the parties. 


Article 7 


1. The European Tribunal shall draw up its own rules and fix its own 
procedure. 

2. The Registry of the European Tribunal shall be provided by the 
Registrar of the European Court of Human Rights. 


Article 8 


1. The operating costs of the European Tribunal shall be borne by the 
Council of Europe. States non-members cf the Council of Europe having 
acceded to the present Protocol shall contribute thereto in a manner to be 
decided by the Committee of Ministers after agreement with these States. 

2. The members of the European Tribunal shall receive for each day 
of duty a compensation to be determined by zhe Committee of Ministers. 


Part IV 


Article 9 


1. Any State may, by notification addressed to the Secretary General 
of the Council of Europe at the moment of its signature of the present 
Protocol, or of the deposit of its instrument af ratification, acceptance or 
accession thereto, declare that it will only be bound by Parts II to V 
of the present Protocol. 

2. Such a notification may be withdrawn at any time. 


Part V 


Article 10 


1. The present Protocol shall be open to signature by the member States 
of the Council of Europe which have signed the Convention. It shall be 
subject to ratification or acceptance. Instruments of ratification or ac- 
ceptance shall be deposited with the Secretary General of the Council of 
Europe. 


By 
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2. The present Protocol shall enter into force three months after the 
date of the deposit of the fifth instrument of ratification or acceptance. 

3. In respect of a signatory State ratifying or accepting subsequently, 
the Protocol shall enter into force three months after the date of the de- 
posit of its instrument of ratification or acceptance. 

4, A member State of the Council of Europe may not ratify or accept the 
present Protocol without having ratified or accepted the Convention. 


Article 11 


1. A State which has acceded to the Convention may accede to the 
present Protocol after the Protocol has entered into force. 

2. Such accession shall be effected by depositing with the Secretary Gen- 
eral of the Council of Europe an instrument of accession which shall take 
effect three months after the date of its deposit. 


Article 12 


No reservation is permitted to the present Protocol. 


Article 13 


1. Any Contracting State may, in so far as it is concerned, denounce 
the present Protocol by means of a notification addressed to the Secretary 
General of the Council of Europe. 

2. Such denunciation shall take effect six months after the date of re- 
ceipt by the Secretary General of such notification. The Protocol shall, 
however, continue to apply to proceedings introduced in conformity with 
the provisions of the Protocol before the date on which such denunciation 
takes effect. 

3. Denunciation of the Convention shall automatically entail denuncia- 
tion of the present Protocol. 


Article 14 


The Secretary General of the Council of Europe shall notify the member 
States of the Council and any State which has acceded to the Convention of: 


(a) any signature of the present Protocol; 

(b) any deposit of an instrument of ratification, acceptance or accession; 

(c) any date of entry into force of the present Protocol in accordance 
with Articles 10 and 11 thereof; 

(d) any notification received in pursuance of the provisions of Part IV 
and any withdrawal of any such notification; 

(e) any notification received in pursuance of the provisions of Article 
13 and the date on which such denunciation takes effect. 


In witness whereof the undersigned, being duly authorised thereto, have 
signed the present Protocol. 
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Done at Basle, this 16th day of May 1$72, in English and French, both 
texts being equally authoritative, in a single copy which shall remain de- 
posited in the archives of the Council of Europe. The Secretary General 
of the Council of Europe shall :ransmit certified copies to each of the 
signatory and acceding States. 
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336 F. Supp. 507, JD, 871; heads of, payments to, in obtaining government con- 
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tracts, United States o. Rexach, 331 F. Sepp. 524; JD, 407; immunity from juris- 
diction ‘and execution, European Convention, 1972, 923, Brussels and Louvain 
Universities colloquy, BN, 447; T. R. Giuttari, The American Law of Sovereign 
Immunity, BN, 227; Isbrandtsen Tankers, Inc. v. President of India, 446 F. 2d 
1198, JD, 396; State Department proposal, cited, 808. 
Jurisdiction in International Space Law. I. A. Csabai. BN. 908. 
Small. In International Law, D. Ehrhardt, BN, 440; Status and Problems, J. 
Rapaport, E. Muteba, J. J. Therattil, BR, 644. 
Sovereign equality. Soviet-U. S. Agreement on Basic Principles of Relations, 1972. 
922; quoted, 817. 
Sovereignty. International Air Transportation as Affected by. W. J. Wagner. 
BN. 908. 
States of the United States. Application of Satna loach law to foreign corporations. 
Gorso v. Bell Equipment Corporation, 330 F. Supp. 834. JD. 633. 
Stegeman v. United States, 400 U. $. 837. Cited. 196. 
Stein, Eric. Legal restraints in modern arms santrol agreements. LA. 255. 
Stein, Robert E. The ECE symposium on problems relating to environment. CN. 
118. 
Steiner, Henry J. BR: Friedmann ard Béguin, 682. 
Stevenson, John R. The State Department and Sabbatino, cited, 797; Legal Adviser, 
Department of State, letter to Supreme Court in case of Banco Nacional de Cuba 
v. First National City Bank of New York, cited, 784, 795, 801, 813, quoted, 84, 
85, 797, 824, 825, 829; R. Delson, LA, 82; A. F. Lowenfeld, LA, 795, 801; 
S. D. Metzger, Ed, 95; statement on executive agreements versus treaty-making 
power, 845. 
Stock. Registration of, Andean Foreign Investment Code, 783; sales of, Andean For- 
eign Investment Code, 778. 
Stockholm Conference on Human Environment, Preparatory Committee. Cited on 
standards of environment protection. 39. 
Stone, Julius. Aggression and World Order. Cited. 491. 
Stone, Julius, and R. K. Woetzel. Toward a Feasible International Criminal Court. 
BR. 213. 
Stone, U. S. ex rel., v. Robinson, 431 F, 2d 543. Cited. 196. 
Straits, international. Transit of. Statement by Legal Adviser, Department of State, 
133; U. S. draft article, 135. 
Strategy among the Superpowers, Verbal. T. M. Franck and E. Weisband. BR. 883. 
Submarine warfare. London Protocol, 1936, cited, 795; use of naval missiles and 
law of, D. P. O’Connell, LA, 795. 
Succession of states. Multilateral treaties, H. Goerdeler, BR, 203; Nguyen-Huu-Trm, 
Quelques Problèmes de Succession d’Etats Concernant le Viet-Nam, BN, 448. 
Supersonic transport planes. Effect on environment. U. S. practice. 313. 
Surzycki, Matter of, Bd. of Immigration Appeels, Int. Dec. No. 1972. Quoted. 575. 
Sweden. Naval missile system, 788: proposal for I.C.J. advisory opinions at request 
. Of national courts, 488. 
Switzerland. Position on preliminary objecticns to I.C.J. jurisdiction, 486; on right to 
discuss rôle of I.C.J., 482; U. N. observer quotec on review of rôle of L.C.J., 484. 
Szasz, Paul C. The Law and Practices of the International Atomic Energy Agency, 
BR, 424; quoted on research materials in international law, 367; BR: Willrich, 
204, 645, 


Taft, Senator Robert H. Quoted on Art. VII (3) of IMF Articles of Agreement. 748. 

Tamkoç, Metin. BN: Vali, 231. 

Tarapore and Co., M/s. Madras, M/s. V/C Traczoroexport, Moscow, v, 58 ALR, 
S.C. 1 Pt. 685 (1971). JD. 637. 

Tariff regulations. Mandatory nature. Globemaster, Inc. v. United States, U. S. 
Customs Ct., No. 71-3-00003. JD. 634. 
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Tariffs. Elimination of, Brookings Institation Report quoted, 549, Williams Commis- 
sion Report, S. D. Metzger, LA, 549; U. S. new economic policy and interna- 
tional obligations, J. H. Jackson, CN, 110. 

Tate, Jack B., Acting Legal Adviser, Department of State. Letter, 1949, regarding 
judicial review of acts of. Nazi officials, quoted, 89, 95, 97; letter, 1952, on U. S, 
policy regarding sovereign immunity, quoted, 92. 

Taubenfeld, Howard. Cited on Antarctic Treaty, 259; BN: McWhinney, 907. 

Tax proceedings. European Convertion on State Immunity, 1972. 933. 

Taxation. Andean Foreign Investment Code, 768, 783; U. S. income tax law, United 
States v. Rexach, 331 F. Supp. 524, JD, 407; U. S. new economic policy and 
international obligations, J. H. Jackson, CN, 112. 

Taylor, Arnold H. American Diplomacy and the Narcotics Traffic, 1900-1939. BN. 
911. 

Technical standards. Adoption of, and treaty-meaking. P. Contini and P. H., Sand. 
LA. 37, 41. 

Technology. Challenge to shared envircnment, U. S. practice, F. L. Kirgis, Jr., LA, 
290; transfer of, Andean Foreign Investment Code, 768, 780. 

Teja, ex parte, Regina v. Governor of Pentonville Prison, [1971] 2 W.L.R. 816. JD. 
193. 

Tekoah, M. Quoted on Israel’s position on self-defense against Arab attacks, 6, on 
Security Council resolutions on Middle East, 22, 23. 

Telecommunications. Leive, David M., International Telecommunications and In- 
ternational Law. BR. 205. 

Territorial integrity. Self-determination of East Pakistan and principle of. V. P. 
Nanda. LA. 321. 

Territorial sea: 

Delimitation of Argentina-Chile-U. K. Agreement for Arbitration of Beagle Channel 
dispute, 1971. 461. 

Hot pursuit beyond. See Hot pursuit. 

Innocent passage through. See Innocent passage. 

Limits of. Statement by Legal Adviser, Department of State, 133; U. S. draft 
article, 135. 

Santo Domingo Declaration, 1972. 913. 

State jurisdiction. People v. Foretich, 92 Calif, Reptr. 481. JD. 192. 

Territory. Acquisition by force. Before U. N. Special Committee on Definition of 
Aggression. 502. 

Terrorism. U. S. protection of foreign diplomatic and public officials and property 
from. Statement by Deputy Under Secretary of State. 613. 

Therattil, Joseph J., et al. Small States and Territories. BR. 644. 

Third states. Obligations to. Soviet-U. S. Agreement on Basic Principles of Relations, 
1972. 922. 

Timberg, Sigmund. BR: Rahl, 679. 

Tlatelolco, Treaty of, 1967. See Latin America and Nuclear weapons. 

Tonkin Gulf incident. D. W. Bowett, LA, 8, 15; U. S. position on self-defense, 8, 15. 

Toxin weapons. Draft Convention on Prohibiticn of Development and Production, 
1971. 451; Art. 1 quoted, 283; extent of prohibitions, E. Stein, LA, 283. 

Tractoroexport, Moscow, M/s. V/O, v. M/s. Tarapore and Co., Madras, 58 A.LR., 
S.C. 1 Pt. 685 (1971). JD. 887, 

Trade, international: 

American policy for the 1970's. Williams Commission Report. Qucted, 541, 543, 
545, 546, 548, 551, 553, 554, 558; S. D. Metzger, LA, 537. 

Béckstiegel, K.-H. Der Staat als Vertragspartrer Auslindischer Privatunternehmen. 
BR. 436. 

Diplomatic protection of corporations and investors. L. Caflisch. BR. 434, 

Foreign Enterprise in Mexico. Laws and Policies. H. K. Wright. BR. 435. 

Interstate Agreements on International Payments. A. D. Paroutsas. BN. 440. 

New U. S. economic policy and international obligations. J. H. Jackson. CN. 110. 
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Non-tariff barriers. Williams Commission Report. 554. 

Soviet-U. S. Agreement on Basic Principles of Relations, 1972. 922. 

U. S. tariff surcharge and General Agreement on Tariffs and Trade. Statement by 
Deputy Under Secretary of State for Economic Affairs. 143. 

Trademarks, Patents, Licenses and Royalties. Andean Foreign Investment Code. C. T. 
Oliver. LA. 763, 768, 780. 

Trail Smelter Arbitration, 1941. Quoted on state responsibility for damage to en- 
vironment of another state, 291; F. L. Kirgis, Jr, LA, 291, 319. 

Transit, right of. International straits, U. S. draft article, 135, statement by Legal 
Adviser, Department of State, 133; traffic between West Berlin and Federal 
Republic of Germany, Four-Power Agreement and notes, Sept. 3, 1971, 242, 244. 

Transnational law. Vanderbilt Journal. E. H. Finch. CN. 609. 

Trans World Airlines, Inc., Herman v., 330 N.Y.S. 2d 829. JD. 870. 

Treaties: 

Bibliographies of. 366. 

Canadian law. A.-M. Jacomy-Millette, L’Introduction et Application des Traités 
Internationaux au Canada. BR. 881. 

Effect in municipal law. Tractoroexport, Moscow, M/s. V/O, v. M/s. Tarapore and 
Co., Madras, 58 A.LR., S.C. 1 Pt. 685 (1971). JD. 687. 

Great European Treaties of the Nineteenth Century. Sir Augustus Oakes and R. B. 
Mowat. BR. 217. 

Implementation of. Soviet-U. S. Agreement on Basic Principles of Relations, 1972. 
92]. 

Indexing of. 366, 367, 368. 

Interpretation: Panama-U. S. Isthmian Canal Convention, 1903, Nicosia o. Wall, 442 
F, 2d 1005, JD, 186; Philippines-U. S. Military Bases Agreement, 1947, Williams 
v. Rogers, 449 F, 2d 513, JD, 402; Protocol relating to Status of Refugees, 1967, 
Nicosia v. Wall, 442 F. 2d 1005, JD, 186; Warsaw Convention on Intemational 
Air Transportation, Herman v. Trans World Airlines, Inc., 330 N.Y.S. 2d 829, 
JD, 870, Smith v. Canadian Pacific Airways, Ltd., 452 F. 2d 798, JD, 627, Sofranski 
v. KLM Royal Dutch Airlines, 326 N.Y.S. 2d 870, JD, 635. 

Law of. The People’s Republic of China and, H. Chiu, BR, 895; Vienna Confer- 
ence, G. E. do Nascimento e Silva, BN, 230; Vienna Convention, 1969, cited on 
amendment of treaties, 41, E. de LaGuardia and M. Delpech, BR, 664. 

National courts and. Giles, O. C., Uniform Commercial Law. International Con- 
ventions in National Courts. BN. 229. 

National law and. Waelbroeck, M., Traités Internationaux et Juridictions Internes 
dans les Pays du Marché Commun. BR. 299. 

Supremacy over national law. Gonzales v. Clark Air Base Commander et al., 
Manila Ct. of First Instance, Jan. 22, 1971. JD. 408. 

U. S. practice with regard to conclusion of. State Department Memorandum of 
Law regarding agreements with Partugal and Bahrain. 623. 

Violation of. U. S. statement on presence of foreign forces in Laos. 141. 

Treaties and International Agreements Registered or Filed and Recorded with the 
U.N. Secretariat. Cited. 372. 

Treaty-making power. Canada. A.-M. Jacomy-Millette. BR. 881. 

Tucker, Robert W. Reprisals and self-defense: the customary law. CN. 586, 

Tung, William L. BR: Weng, 898. 

Tunkin, G. I. Quoted on jus cogens in international law, 599, on general interna- 
tional law, 597, on Socialist principles and, 597, 598. 

Turkey. Foreign Policy. F. A. Vali. BN. 231. 

Turkey-United States. Investment guaranty agreement, 1957. Cited, 529. 


Underhill o. Hernandez. 65 F. 577, quoted, 88; 168 U. S. 250, cited, 99, quoted, 87. 
Unification of law. Zweigert, K., and J. Kropholler, Sources of International Uniform 
Law. BN. 910. 
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Union of Soviet Socialist Republics: 

Aggression, definition of. Attitude at London Conference on Military Trials, 1945, 
492; proposals, 1950, 493, 495, 1967, 494; treaties, 1933, cited, 492, 493, 499, 
500, 501. 

Aggressive war. 1917 Decree on Peace. Cited. 491. 

Austrian State Treaty and. S. Allard. BR. 674. 

Bacteriological and Toxin Weapons, Draft Convention on Prohibition of Develop- 
ment and Production Position on. 232, 284, 285. 

Consulate general in Western Sectors of Berlin. Four-Power Agreed Minute, Sept. 
3, 1971. 250. 

Entry by residents of West Berlin. Four-Power Agreed Minute, Sept. 3, 1971. 249. 

European policy. Allard, S., Russia and the Austrian State Treaty. BR. 674. 

Naval missile systems. 786, 787, 788, 790. 

Law of the Sea and. W. E. Butler. BR. 427. 

Self-determination and use of force. Statement on right of. 19, 

Water Resources Law and Policy. I. K, Fox. EN. 695. 

Union of Soviet Socialist Republics-France, United Kingdom, United States. Com- 
munication regarding communications between Western Sectors of Berlin and 
German Democratic Republic, Sept. 3, 1971, 245; Communication regarding tran- 
sit traffic through German Democratic Republic between Berlin and Federal Re- 
public of Germany, Sept. 3, 1971, 244. 

Union of Soviet Socialist Republics-United States: 

Agreement on Basic Principles of Relations, Moscow, Mav 29, 1972. 920; quoted, 
817, 818; S. M. Schwebel, Ed, 816. 

Agreement to Reduce Risk of Accidental Outbreak of Nuclear War, Sept. 30, 1971. 
Cited. 258. 

Direct Communications Link. Memorandum of Understanding, June 20, 1963. Cited, 
257; Agreement to Modernize, Sept. 30, 1971, cited, 257. 

United Kingdom. Naval missile systems, 787; position on draft Convention on Pro- 
hibition of Development and Production of Bacteriological and Toxin Weapons, 
280, 281, 284; proposal concerning lenguages of L.C.J. publications, 430. 

United Nations: 

Apartheid, Special Committee on. 342. 

China. FPeking’s Policy: Continuity and Change, B. S. 7. Weng, BR, 898; repre- 
sentation in, address by Secretary of State Rogers before U. N. General Assembly, 
137, U. S. draft resolutions, 139. 

Commission for Conventional Armaments. Definition of weapons of mass destruc- 
tion. 262, 

Committee on the Peaceful Uses of the Sea-Bed and Ocean Floor beyond the Limits 
of National Jurisdiction. Documents, 1968, 1969. BR. 894. 

Declaration on Principles of International Law concerning Friendly Relations and 
Co-operation among States. Cited an armed reprisals, 22; quoted, 1. 

Decolonization. The Rôle of Afro-Asia. Y. El-Ayouty. BN. 686. 

East Pakistan Relief Operation. G. Gottlieb. CN. 362, 

Economic Commission for Europe. Symposium on problems relating to environment. 
R. E. Stein. CN. 118. 

High Commissioner for Refugees. Felief assistance in India. G. Gottlieb. CN. 
363. 

Human rights progress. J. Carey. Ed. 107. 

Human Rights Commission. Practice of, E. Schwelb, LA, 343, 345; Ad Hoc Work- 
ing Group of Experts to investigate ill-treatment of prisoners, 343; Special Group 
of Experts on Israeli violation of Geneva Convention, 1949, 344. 

Human Rights Covenants. Art. 1 quoted on rigat of self-determination. 326. 

Humanitarian assistance in India-Pakistan. G. Gottlieb. CN. 362. 

Membership in and expulsion from. Secretary af State Rogers’ statement on represen- 
tation of China, Aug. 2, 1971, 388; State Department Memorandum, Sept. 29, 1971, 
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393; statements of U. S, Ambassador Bush, Oct. 18, 1971, 389; October 25, 1971, 
392, 


Namibia, Fund for. Gen, Assembly Res. 2679 (XXV), cited, 604; products exported 
abroad, right to bring actions in municipal courts to claim title to, I. Sagay, CN, 


E 600. See also South West Africa. 
The Next Twenty-Five Years. Commission to Study the Organization of Peace. 
BR. 481. 


Palestinian Refugees and. A Study in Non-Territorial Administration. E. H. Bueh- 
rig. BN. 909. 
Peace-Keeping Operations. A Military and Political Appraisal, J. M. Boyd, BN, 
448; L, L. Fabian, Soldiers without Enemies, BR, 652; A. L. Karaosmanoğlu, 
Coercive and Non-Coercive Militery Operations, BR, 206; U. S. Memorandum on 
Establishment and Conduct of, Merch 30, 1972, 841. 
Permanent missions to. Immunities. State Department Legal Advisers letter to 
Attorney General. 622. 
na Racial Discrimination, Convention on the Elimination of All Forms. Cited, 350; N. 
Lerner, BN, 230. 

Rhodesia, sanctions against. U. S. participetion. Statement by U. S. Assistant 
Secretary of State for African Affairs, 140; amendment of U. S. Strategic and Criti- 
cal Materials Stockpiling Act, Nov. 17, 1971, 395. 

Self-determination, attitude toward. 326. 

South West Africa, Supervision of League of Nations Mandate. Legal Consequences 
for States of Continued Presence of South Africa in South West Africa. [1971] 
LCJ. Rep. 16. JD. 145. 

Specialized agencies. Publication of treaty status information. 372. 

Treaties. Toward Wider Acceptance of. ©. Schachter, M. Nawaz, J. Fried. BR. 
643. 

Treaty Collections, List of. Cited. 369. 

United Nations Charter: 

Armed reprisals and. 1. 

Art. 1. Quoted on prevention of aggression. 492. 

Art. 2 on use or threat of force. Cited, 497; quoted, 818; armed reprisals forbidden 
by, 594, 

Art. 51 on right of self-defense. Cited, 501, 505; armed defense under, 594. 

Articles 53 and 107 on ex-enemy states. Franzke, Hacker and Ushakov, Die Feind- 
staatenartikel und das Problem des Gewaltverzichts der Sowjetunion im Vertrag 
vom 12.8.1970. BN. 688. 

Domestic jurisdiction clause and U. N. action with regard to human rights. E. 
Schwelb. LA. 341. 

Human rights clauses. I.C.J. Advisory Opinion on Legal Consequences of Continued 
Presence of South Africa in South West Africa, JD, 145; quoted, 347, 348; U. N. 
General Assembly Res. 2871 (XXVI), 351; U. N. Security Council Res. 301 
(1971), 351; E. Schwelb, LA, 337; legal status of: H. Guradze cited, 340; M. O. 
Hudson quoted, 338; P. C. Jessup quoted, 339; H. Kelsen quoted, 338; H. Lauter- 
pacht quoted, 339; J. Robinson quoted, 340; G. Scelle cited, 340; F. B. Sloan 

T cited, 340; Q. Wright quoted, 339. 
Self-determination. Provisions on. Quoted. 225, 326. 
Use of force and, R. W. Tucker, CN, 586; Q. Wright quoted, 561, 564. 

United Nations Commission on International Trade Law. Jus Commune, cited, 44; 
Register of Texts of Conventions and Other Instruments concerning International 
Trade Law, BR, 482; Yearbook, 1968-1970, BR, 432. 

United Nations Economie and Social Council. Human rights practice, 341, 343, 345, 
Pakistan violations before, 335; Sabcommission on Prevention of Discrimination 
and Protection of Minorities, Res. 1 (XXIV) on admissibility of human rights 
complaints, 240; J. Carey, Ed, 107; E. Schwelb, LA, 344. 
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United Nations Educational, Scientific and Culcural Organization. Intergovernmental 
Oceanographic Commission. Definition of marine pollution. Quoted. 303. 

United Nations Forces. Application oz laws of war to, Institute of International Law 
resolution, 1971, 465, H. W. Brigzs, CN, 352; U. N. liability for damage in vio- 
lation of laws of war, Institute of International Law resolution, 1971, 468. 

United Nations Genera] Assembly: 

Declaration of Principles governing the Sea-Bed and the Ocean Flocr beyond Limits 
of National Jurisdiction, 1970. Quoted, 304; F. L. Kirgis, Jr., LA, 304. 

Definition of aggression. Consideration of, 493; Special Committee on, procedure, 
504, work of, B. B. Ferencz, LA, 495. 

Human rights. Practice with respect to. E. Schwelb. LA. 341, 351. 

Resolutions: granting of independence to colonial peoples (1564 (XV)), quoted, 326; 
India-Pakistan war, cease-fire, (2793 (XXVI)), 711; review of réle of I.C.J. (2723 
(XXV)), 480; self-determination of peoples (2625 (XXV)), quoted, 326; termin- 
ating Mandate for South West Africa (2145 (XXI)), cited, 347, LC.J. Advisory 
Opinion on Legal Consequences of Continued Presence of South Africa in South 
West Africa, JD, 145, South African pleadings quoted, 347; U. N. Fund for 
Namibia (2679 (XXV)), cited, 604. 

Sixth Committee. Report on review of rôle of LCJ.. Cited, 483, 485; quoted, 480, 
481, 484, 485. 

South West Africa. Resolutions as evidence bf title to South West African products 
in municipal courts, 603; termination of Mandate, Legal Consequences for States 
of the Continued Presence of South Africa in South West Africa, [1971] LC]. 
Rep. 16, JD, 145, quoted, 347, 348; E. Schwelb, LA, 337; Res. 2871 (XXVI) re- 
garding, 351. 

United Nations Institute for Training and Research. Small States and Territories, 
Status and Problems, J. Rapaport, E. Mużeba, J. J. Therattil, BR, 644; Toward 
Wider Acceptance of UN Treaties, O. Schachter, M. Nawaz, J. Fried, BR, 643, 
cited, 38. 

United Nations Secretary General. Experts’ Group on s‘tuation in South Africa, Re- 
port, 1964, 343; The First Fifty Years 1920-1970, A. W. Rovine, BR, 429; Mem- 
orandum on conflict in East Paxistan, 335; Multilateral treaties registered with, 
Table, 365; Questionnaire and Report on review of rôle of L.-C.J., 481; quoted on 
illegality of transfer of title to South West African resources, 601. 

United Nations Security Council: 

Arab-Israeli reprisals and. D. W. Bowett. LA. 21. 

Human rights practice. E. Schwelb. LA. 342, 351. 

Investigation of breaches of convention on prohibition of bacteriological and toxin 
weapons. 453, 

Peacekeeping operations authorized by. U. S. Memorandum on Establishment and 
conduct of, March 30, 1972. 841. 

Reprisals, attitude on. D. Bowett, LA, 4, 7, 11, 21; Res. $/983 quoted, 5, 17, 18. 

Resolutions: India-Pakistan war, reference tc General Assembly (€03 (1971)), 710, 
cease-fire (307 (1971)), 710; Falestine Armistice Agreements, violation of, (983 
(1948) ), quoted 5, 17, 18; security assurances regarding nucleer aggression (255 
(1968)), cited, 278; South West Africa, continued presence of South Africa in 
(276 (1970)), [1971] LCJ. Rep. 16, JD, 145, quoted, 347, 348, E. Schwelb, 
LA, 337; (801 (1971)) regarding, 351; (284 {1970)) requesting I.C.J. opinion, 
145. 

Self-defense, attitude on. 5, 7. 

South West Africa resolutions as evidence of U. N. title to South West African 
products in municipal courts. 603. 

Southern Rhodesia. Sanctions against. U. S. participation. Statement by Assistant 
Secretary of State for African Affairs. 140. 

U, S. Report on additional collective self-defense measures in Viet-Nam war. May 
8, 1972. 838. 


4 


1972] INDEX 987 


United Nations Treaty Series. Publication of multilateral treaty texts in. 366, 372, 


374, 


United Nations Truce Supervision Organization. Rôle in fact-finding in Middle East 


hostilities. 29. 


United States: 


Ca 


Aircraft hijacking law. Proposed amendment. 820. 

Antidumping laws. Williams Commission Report. 554. 

Antitrust laws. Application abroad, Joseph Muller Corp. Zurich v. Société Anonyme 
de Gérance et D’Armement, 451 F. 2d 727, JD, 626; Williams Commission Report, 
544; European Common Market and, J. A. Rahl, BR, 679. 

Arbitration Act. Premier Steamship Corp. v. Embassy of Algeria, 336 F. Supp. 507. 
JD. 871. 

Attorney General, Fiocconi and Kella v., 339 F. Supp. 1242. JD. 867. 

Board of Immigration Appeals. Interpretation of immigration law with regard to 
political refugees. A. E. Evans. Ed. 580. 

China. Representation in United Nations. Address by Secretary of State Rogers 
before U. N. General Assembly, Oct. 4, 1971, 137, statement, Aug. 2, 1971, 388; 
draft resolutions, 139; State Department Memorandum, Sept. 29, 1971, 393; state- 
ments by U. S. Representative to U. N., Oct. 18, 1971, 389; Oct. 25, 1971, 392. 

Civil War. Prize Cases and Diplomacy. S. L. Bernath. BR. 675. 

Collective self-defense measures in Viet-Nam war. Letter of State Department Legal 
Adviser, June 6, 1972, 836; Report to U. N. Security Council, May 8, 1972, 838. 

Commercial treaties and protection of foreign investors. Williams Commission Re- 
port. 546, 547. 

Committee on International Environmental Affairs. Quoted on ocean disposal of 
wastes. 300. 

Contemporary Conflicts Law in American Perspective. D. F. Cavers. BR. 676. 

Contemporary practice relating to international law. S. C. Nelson. 133, 378, 612, 
836. 

Countervailing duty law. Williams Commission Report. 557. 

Definition of aggression. Attitude cn, 500; position before U. N. Special Committee, 
495, 499, 502. 

Diplomacy and the Narcotics Traffic, 1900-1929. A. H. Taylor, BN, 911. 

Embargo on imports from Rhodesia. Statement by Assistant Secretary of State for 
African Affairs. 140. 

Executive agreements versus treaty-making power. Statement by Legal Adviser, 
Department of State. 845. 

Federal Aviation Agency. National standards for aircraft pollution control. 56. 

Foreign Assets Control Regulations. Cheng Yih-Chun v. Federal Reserve Bank of 
New York, 442 F, 2d 460. JD. 404. 

Foreign Assistance Act: 

Gonzales amendment. Cited. 7&4. 

Hickenlooper amendment. Cited, 801, quoted 804, 824, 856; Banco Nacional de 
Cuba v. First National City Bank of New York, 442 F. 2d 530, R. Delson, LA, 
84, S. D. Metzger, Ed, 94; 406 U. S. 759, JD, 856, J. G. Laylin, CN, 824, 829, 
A. F. Lowenfeld, LA, 795, 801, 804. 

Military assistance in Southeast Asia under. Sarnoff v. Connally, 457 F. 2d 809. 
JD. 873. 

Foreign Assistance Appropriation Act, 1972. Van Deerlin amendment. Ecuador- 
U. S. exchange of notes. 612. 

Foreign economic assistance and investment security in developing nations. State- 
ment by President Nixon. 620. 

Foreign Funds Control regulations. Cited. 768. 

Foreign private investment. Williams Commission Report. 541. 

Foreign Relations. Conferences at Washington and Quebec, 1943, BR, 411; Diplo- 
matic Papers, 1944, BR, 415; 1945, BR, 420, 901, 903; Report of Advisory Com- 
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mittee on, Nov. 5, 1971, I. L. Claude, Jr, CN, 604; Power and Law, American 
Dilemma in World Affairs, C. A. Barker, BN, 693. 

Foreign trade and investment policy for the 1970's: the Williams Commission Re- 
port. S. D. Metzger. LA. 537. 

Immigration and Nationality Act of 1952. Sec. 203 (a) (7) quoted, 102; Sec. 243 
(a) quoted, 573; Sec. 243 (h) quoted, 571; Mandel v. Mitchell, 325 F. Supp. 
620, JD, 630; political refugees under, A. E. Evans, Ed, 101, 571; Rogers v. 
Bellei, 401 U. S. 815, JD, 183. 

Immigration and Naturalization Service, Jolley v., 441 F. 21 1245. JD. 187. 

I.C.J. judgments, rendering of, position on. 486. 

Investment Guaranty Program. Williams Commission Report. 546. 

Naval missile systems. 787. j 
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